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APPSLLATS  COURT  Sy(^i  M    ' 
THIRD  DISTRICT   ^  v   - 


Appellant    ) 


3UHI.  A.   EBIS,   af.   JB.   OORBKTT  and 
OLIVMa  0.  IIAMM, 


A^eal  from  the 
Circuit  Coiua  of 
Piatt  Couaty. 


/ Defendants  mk&  Appellees       % 


RIBS3, 


Plaintiff -Appellant,  w.  a.   Doag,   filed  a  ault  at  law  in 
the  Citeuit  Court  of  Piatt  Cisuatjf  agalnat  the  Defendants-Appellees 
seeldd  reoevery  of  dsumges  ulleged  to  have  been  sustained  by  the 
plaiat|rf  as  the  result  of  a  pui^orted  ooaspir^oy  to  destroy  his 
good  nie,  professional  standing  mid  buaineas  interests  mid  for 
aHegelaalioious  prosecution  of  tOae  Plaintiff  by  the  Defendants. 
The  Go^  fpranted  motions  by  all  Defendants  to  disiaiss  the  aeouod 
aEBende^oi^lalntf  as  at^nded,   on  the  ground  that  the  same  did  not 
state  it©  setting  forth  a  oause  of  action.       Judgjaent  in  bar  of 
mxt\  aflfor  oosts  was  entered  against  the  Plaintiff  from  liiieh  an 
appeal    this  Court  waus  perfected. 

Itoe  original  verified  coagjl^int,   coasiating  of  four  counts, 
allegeak  substano®  iit  Count  I  thereof  that  the  PI  lintiff  had  prac- 
ticed ijin  Uie  State  of  Illinois  for  a  period  of  89  ysars     befoz^ 
the  yeak937,  at  which  time  the  Supreme  Court  struck    Plaintiff *s 
name  fr  the  roll  of  attorneys  and  he  was  diebairred  tt^isa  further 
practiof  lav  in  said  3t^te;   (See  In  re:   Doss,   367  111.670,   12  H.   E. 
(Sd)   ©Jthat  on  cr  about  Februai^  12,  1941,  he  became  sole  owner 
and  puliher  of  a  printed  odiaeographed  publication  called    "Tlie 
LibertjWss,"  which  was  published  from  his  office  in     Montieello, 
Illinoland  that  between  said  date  and  Hay  16,  1942,   approxiiaately 
thirty  eral  issues  and     sixteen  special  issues  were  so  published 
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and  distributed  by  tho  Plalatlff ,  oontnilnlng  articles  ooonentlns  on 
▼arloua  elTle  and  loena  aatt«rs  coiaposed  and  tvrltten  bj  the  t^i  ^in- 
tiff,  Afl  v«ll  as  laattere  pertaining  to  said  dlsbaraent  of  the  Plain- 
tiff  and  various  oases  that  had  arisen  and  been  liandled  by  8obm»  one 
or  jaore  of  the  above  nairad  Defendants,  "some  of  n^ldh  oases  the 
•aid  Plaintiff,  dlreetly  or  Indlreotly,  was  laaterlally  interested  in." 
Said  Count  further  recited  that  the  Defend^uits  eomolned  and  unlaw- 
fully oonsplred  on  or  about  April  1,  1941,  to  wilfully  and  mallelously 
obstruot  the  Plaintiff  In  the  eonduot  of  his  business  and  the  publlca- 
tl<m  of  said  "The  JLdberty  Press"  la^   solloltln^  and  urging  an  enploye 
of  the  Plaintiff  to  eease  eis^oyaent  la  his  office  and  to  desist  froa 
out  tins  stenolls  or  working  about  the  operation  of  the  aliaeosraph 
machine  on  which  said  p^9r  was  alaeographed  and   copied  and  by  other 
ways  iaallolously  and  unlawfully  se^kln^^  to  hinder  and  prevent  ei^loyees 
from  wor£lz^  for  the  Plaintiff  In  and  about  the  publication  of  said 
"The  Liberty  Preas^  and  other  lawful  imslness  of  Plaintiff;  that  for 
five  years  prior  thereto.  Plaintiff  had  a  i^ood  flnanolnl  rating  which, 
after  eoaailsslon  of  said  wz*ong8,  was  lajiu*ed  and  dai^ged,  whereby  Plain- 
tiff sustained  and  sought  recovery  of  actual  daiULges  In  the  sua  of 
1X80,000.00. 

Count  ZI  realleged  said  paragraphs  in  substance  aa&   charged 
that  the  Defendants  ooablned  and  unlawfully  conspired  to  oallelously 
destroy  the  lawful  business  and  financial  (credit  of  said  Dose  by  telling 
his  friwnde  that  he  was  crazy  mid  would  soon  be  In  the  asylua  in 
Jaelcsonvllle,  Illinois,  aeaning  that  he  was  aentally  Inoosipetent  to 
take  eare  of  his  business  and  was  losing  his  alnd. 

Oount  III  ^Mitains  the  additional  charge  that  the  Defendants 

unlawfully  eoablned  to  proottre  an  Indictment  ae^lnst  the  Plaintiff 

before  the  October,  1941 «  Orand  Jury  in  the  Circuit  Court  of  Piatt 

County,  to  which  Jury  Defendants  gave  the  opinion  that  Plaintiff  was 

guilty  of  eriainal  libel;  that  there  was  no  probable  cause  for  the 

return  of  the  indiottttnts  and  that  Plaintiff  was  not  guilty  of  suoti 

charges  and  that  the  Defendants,  to  aoooiqpllah  their  purposes,  procured 

a  Special  State  *s  Attorney  to  investigate  the  alleged  libelous  articles 

of  Plaintiff,  w.  A.  Does  before  said  errand  Jury. 
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Oauat  If  realleso<i  portions  of  Oouat  X  and  added  a  paragraph 
gtlleging  unlawful  G€»i9piraey  by  t^  l>ef«iid^it0  to  have  said  ;«•  A,   Doee 
deelared  guilty  of  libel,  with  the  malioloua  liit«Hit  of  itijurinis  hia 
and  to  have  hla  flaed  or  ln^iaoaed  therefor,  by  unlawfully,  aalloloualy 
and  wrons^rully  forolng  the  iadlyldual  f^lnlcma  of  said  Orand  Jury,   and 
oausing  thea  to  return  four  Indietaents  against  said  ^^.  A.  Does,  the 
ease  ]9eiiis  ei^uee  nua^i»ere  31^,  fhe  People  v.   William  tsoea,  lib>el,  de* 
fasation  of  the  aieiaory  of  Lott  a.  Hem<^,  deoeased;  3133    The  People 
T,  Willij^  A.  Does.  IMiotiaent  for  libel  of  Honoradle  Burl  A.  Edie, 
County  Judge;  3135  The  People  v.  tilliam  A.   Doss,i{idlotm»nt  for  lihel 
and  defasbati<m  ot  %h&  ssei^ry  of  Carl  S«  Heed,  Sr.,  deoAaeed  anol  3134  $he 
People  V.  Wiiiiaa  Does,  indietment  for  erlainal  lilMSl  of  Carl  Z.  aiaagow. 
State's  Attorney  of  aaid  County;  that  Plaintiff  mk»  tried  on    oauee 
niuRtoer  3134  and  found  ^ilty  under  the  first  eouat  of  the  two  oount  in- 
diotatent  ehaii^ng  erioinal  lihel  of  aaid  State*©  Attorney  Oarl  I.  G^las- 
gow  land  fouml  imt.  guilty  un^^^  t^e  seeond  count,  and  l^at  an  ai^eal  wag 
talcen  froa  said  Judgaent  of  eonvietion.     (Affimied  Isy  this  Cfurt    to 
t^hieh  taid  oauee  wae  tjmnef erred  by  the  s^r««ie  Court  in  re  Tne  Pea|>le, 
ete.,  V.  William  A.  Boee,  318  lU.  i^>p.  ^7,  4S  M.  E*   C^d)  213.)       The 
various  Befendants  filed  motion®  to  diamies  the  above  verified  eixaplaint, 
setting  forth  mtieeroua  a^ounda,  ineluding  failure  to  state  a  omise  of 
aotioa  or  to  set  forth  faets  fr&m  whieli  the  various  eonelusione  of  the 
!*laintiff  would  follow  Qr  s^i^t  be  r  jaionaMy  inferred.     1^  ^^tions 
to  die^te  the  «K>^la4nt  at  Imw  were  allowed.     An  unverified  amended  oo»> 
plaint  and  seeond  ataei^ed  ^iKjaplAlJlt  wae  filed  and  later  oaended  by  leave 
of  Court,  %stek  of  whioh  were  disi^issed  on  motions  of  all  Defendanta, 
followed  by  judgmi^t  aad  Plaintiff's  appeal  herein. 

Xn  the  seeond  aaended  eos^laint,  as  a^aended,  the  first  omuit 
omitted  referene©  to  Plaintiff's  disbi^naent  proeeedins@«  i^t  a^^in 
recited  the  publioation  of  "The  Liberty  Prese  by     Plaintiff  printed 
in  ai»eographed  forta  from  his  offioe  in  Montioello;  that  said  {>uDliea* 
tion  was  a  l^wilAlly  published  newi^>^>er  and  enterpriee  wherein    the 
Plaintiff  lawll&lly  eoiKsented  on  nuoerous  •*^<«e:;  whi<^  Defendants  believ-* 
ed  to  be  dmaagins  and  injurious  to  thr  ^e  iberefore  they 

aalieiouely  eonapired  to  interfere  wit  "Nidation;  that 
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tmons  tJie  war«  and  bmmum  la  vUlelx  th«/  ualawfUlly  eonspired  was  an 

endefikiror  to  oauao  on«  of  Plaint4ff*8  ^aplo/ees,  Zna  Une  dlnoi&ov,  a 

stoao|rrs:pji«r  wlio  out  ateuolla  for  thti  mJUaeog^ph  aaohlite  to  eeas« 

ploym^at  for*  th«  Plaintiff;  that  Plaintiff  operated  &  duok  fans  la 

In^itAoa  aod  loo^od  after  tlvs  oolleetlon  of  Tarlouft  rents  on  property 

owned  hj  hla  and  olients  in  Piatt  CoMOty,  Illliiois,  with  tl^e  detail* 

of  whioti  t^e  aaid  etem^Sraphar  and  boolckeeper  Ina  Mae  d^iagg&w,  one  of 

three  0tenogr^.piier3«  was  fanillar;   that  iier  feroUier,  Carl     I.  ai&agow, 

Stat«*a  Attox^^jT  of  s^d  county,  e^nepired  to  have  her  leave  said  eae 

ployment  and  adwieed  J^r  that  she  would  be  subject  to  eiailar  aetiona 

for  lioel  bj  aeaietins  Plaintiff  in  publiahing  articles  of  a  orlJBinallj^ 

lil9«lou8  nature;  that  proseeution  of  the  Plaintiff  fmr  ox^stinal  libel 

wae  instituted  a^inet  Plaintiff  b/  said  State's  ^%t&fmf  )s^  liidlot~ 

ment  of  a  Qraad  Jury  of  said  oauntj«  followed  by  eertain  eontes^t  of 

Court  proeeedings  ssalnet  t^e  Plaintiff  (whieh  latter  ^rose  out  of 

ooaffliuaie.  lions  sent  by  the  Plaintiff  to  the  C>raixi  Jwcotb  «^ile    la 

seasioa,     final  disposition  whereof  mppesre  in  fhe  Peopli^,  etc.,  wa 

Willias  A.  Boea,  382  111.   ^?,  46  N.i^.   (iSd)  ^4);   that  such  advice  and 

action  bf  CavOL  X.  C^lanj^ov  «ras  intended  to  intiaidate  and  fcrce  said 

Ina  mae  i^laegpw  to  leave  tl^  &E^lbymmit  of  Xiaintiff  ae  a  pa:rt  of  eaid 

plan  of  the  Defendtuite  to  maliciously,  unlawfully  and  fimuioially  in* 

Jure  and  dasiase  Plaintiff;   t^i&t  aa  a  s^sult,   aaid  0t«so^ri3ph$!r  suffered 

a  neirvoufi  Isr'eakdovat  s^i  was  obliged  to  take  a  vacation  between  Hay  1, 

1941  and  June  1&,  19^,   &lnQ&  ^icdbt  ^ahe  waa  not  phytsieally  and  mentally 

a'Qle  to  Gary  oat  the  aBtount  of  her  tovmBr  eteao^aphic  wcris:,*'  ^i(^  ahe 

oyierwi^  w<»ild  have  carried  on  as  a  part  of  her  refiular  duties;  that 

la  such  pui;>lioation  of  .may  of  said  ^?he  LDsterty  Press"  articles  (iud 

ieeueii.  Plaintiff  was  not  guilty  of  violating  ajoy  erlBlnal  law  of  this 

3tat«;  that  aaid  r^re sanitations  to  said  stenoipr^r^ez*  that  Plaintiff 

waa  (£Uilty  of  erisiinal  violations  in  said  publication  vere  false  and 

■ade  to  induce  her  to  leave  his  e^s^loymeat  to  the  daraage  of  ?laintif  f  • 

The  eeeoM  uwadbed  count  ooitted  prior  reference  to  alleged 

stateaeat;^  ooncexniing  Plaintiff's  aental  oonditicm    and  to  three  of 

the  four  indictments  pending  against  Plaintiff  as  alleged    in  the  original 
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T«nfled  OttBipl.'U.nt,  teut  aIX«g«d  ttiat  the  rnrloxxa   Defeodante,  looludlng 
the  State's  Attorney,  County  Judge  and  otiwr  aeabera  of  the  bar  of 
•«ld  oounty  appearing  as  vitneeses  before  the  (k*and  Jury,  and  the 
Special  Proseoutor  OXlTer  D.  Ifann,  whoa  the  Clz*cult  Court  had  appoint- 
ed to  represent  X^e   People  therein,  had  unlawfully  given  their  adrloe 
to  tixe  Ctrand  Jury,  vhlle  In  session,  to  return  an  Indlotstent  cwialnst 

Plaintiff  on  aooount  of  auoh  allei^dly  libelous  articles  <:N>neemlng 
Oarl  X,  dlasgov,  vhleh  resulted  in  the  return  of  the  tw  count  indict- 
ment against  the  Plaintiff  on  which  trial  was  had  and  %  verdict  of 
giiilty  found  under  the  flx^t  count  and  of  not  guUty  as  to  the  second 
e^Mint,  a  copy  of  which  Indletoffiat  Is  attached  to  the  eo%>l.'dLnt;  that 
after  denial  of  a  new  trli^.  Plaintiff  was  adjudised  gtiHty  and  given 
a  elx  sK^nthe  sentence  In  the  county  jail  under  said  Jud^^nt  sjoA  con- 
viction, from  which  an  a^ppeal  vm.B   taken  to  the  3upr$^»  Conrt  of  Illi- 
nois; t^iat  Plaintiff  was  obliged  to  defend  such  suit  and  employ  counsel 
and  suffered  dasage  to  his  financial  credit  and  reputation  in  ^siness 
on  account  of  said  alleged  conspiracy  and  imllolous  proseeutlcm. 

'^e  amended  Count  III  of  the  <»)i^lalnt  recites  that  said  Oliver 
D.  Maim,  of  Danville,  Illlaols,  was  i^dpointed  on  the  l&th  day  of  r^eces- 
bcr,  1941,  by  the  CirwUt  Court  of  Piatt  County  as  Speolsl  Stnte'a 

Attox^ey  to  investigate  and  pro  semi  te  tlie  alleged  libelous  publlea- 
tions,  so  allegedly  a^^e,  delivered,  published  and  distrusted  by 
the  Plaintiff,  whl<^  cMjpolntaumt  said  Defendant  Mann  accepted  and  duly 
«|uallfied  thereunder.  Then  follows  recitals  concerning  the  collection, 
livestock  and  poultry  business  of  t^e  Plaintiff  and  ooneeriiii^  hie 
bank  a^d   financial  credit;  that  said  Special  state's  Attorney  Mann 
«»f»peared  at  the  October  Tera  of  tae  piatt  County  Crx<and  Jury  and  advised 
thea  in  effect  that  it  was  their  duty  to  find  Indictaonts  against  the 
Plaintiff  on  the  alleged  grounds  that  he  ^aa  guilty  of  criminally 
libelous  publications  and  that  they  did  retuna  am  IndActoent  in  the 
cause  referred  to  in  Count  ZX,  which  c^se  was  disposed  of  in  the 
manner  aerelnabove  recited. 

The  aaended  Count  XV  of  the  ooaplaint  recites  the  prnctioe  of 

law  by  the  Plaintiff  in  MontlceUo  for  i&ore  than  twenty-five  years, 
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•itjoyment  of  the  good  will,  and  oonfldenoe  of  the  bualneea  aoeoolatos 
aoti  nelghiwra  in  that  ▼lolQlV;  his  prior  serrie«  as  State's  Attorney 
i%ad  County  Juds®  of  Piaitt  Ooumty;  that  Defimdimts  i?«re  eiigaged  in 
th©  praotiee  of  law;  the  pubIlo%tio»  t)y  l»laintiff  of  "The  Liberty  Prees"; 
the  &Llese4  fi^nepirsoy  of  Defendanta  to  prevent  puOXioation  thereof; 
the  sCUeged  isront^ful  and  unlairful  advloe  by  Carl  I.  dlaeigow,   as  State's 
Attorney,  to  the  Sr^d  Jary  to  return  aa  indiotsaent  w^&r  which  Plain* 
tiff  wae  later  tried  and  oonirieted;  that  said  SpWilnl  State's  Attorney 
Maim  xpp%»r9d  'before  eaid  CIrand  Jwej  and  that  all  Defendants  gave  their 
legal  opinion    wrongfully  and  unlawfully  to  the  ilfand  Jury  that  under 
the  Iaw  they  ehould  indlet  PXalnM-ff  on  <^u%rsea  set  forth  in  aaid    in- 
dietaent,  reeultins  ih  the  return  thereof  againat  the  Plaintiff;   tha.t 
ao  probable  eauae  or  euffieieat  faeta  m.@  &  latter  of  law  exieted  which 
would  warrant  the  findifi^  thereof  and  the  Plaintiff  is  not  s^ilty  of 
0ueh  oh»r)see;  that  Plaintiff  at  Defeadmit  therein,  iias  olaliged  to  pro- 
eare  eounseX  and  atajcid  trial  iQ>on  s%id  indlotment;   that  he  was  found 
guilty  on  the  first  oount  and  itot  on  the  second  etmnt;   ttmt  an  ^peal 
was  telcen  to  the  Su^^e  Court  from  eaid  Judgment  of  ooawiGtion  ^fihxth 
eauee  waie  trsnefispred  to  th#  Appellate  Court  of  the  fliird  I?i strict 
where  the  ntmti  i&  pending    uMetex^lited;  a  oops  ^f  the  indietnent, 
verdict  and  judsaent  of  oonviotion  upon  said  count  ia  the  trial  C{^rt 
wee  atta.ehed.     The  attached  exhibits  show  a  eopy  of  the  return  by  the 
drand  Jury  oharging  w.  h*  i>oe@  with  eaid  unlaw.i5il  and  smliolous  offense 
of  printing  and  putollehiag  erlalaaHy  li)»el<^s  artidea  in  aald  puhli- 
o&tion  in  said  *'Phe  Liberty  Press,"    faleely  defamiag  Carl  I.   (Jlnsisow, 
•eid  State's  Attorney,   in  certa-ja  siatti^s  therein  reel  ted,  the  imterial 
portione  of  #hieh  are  set  fortli  in  the  opinion  of  this  C<^rt  affiriaing 
eaid  eonviotion  in  the  eaee  of  ^e  Fe<^e  of  the  St&te  of  lUinoia  ▼. 
Willia»  A.   Doee,eupra,   to  whioii  Court  said  eauee  was  trensfez*red  Isgr 
the  3upr«ae  Court,   ae  aOlesed  in  the  eo^lnjiat  <md  the  final  disposition 
of  whiah  e»ae,   this  Court,  under  the  reoit^ils  of  said  ooi!Q>l^nt,  will 
take  Judieial  notice. 

To  the  %bowe  ooaplalnt,   and  ea<^  oount  thereof,   a?  amended, 

ell  of  the  Diefend&nts  filed  laotions  to  disoise  on  the  grounds  thnt  the 
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•aa«  did  not  otAte  a  oauQe  of  aetion  at  lav  against  any  of  said  De- 
fendants; that  the  alleged  attempt  of  I>efendant  Carl  I.  Glasgow  to 
persuade  his  sister  to  change  her  eii^lojmeat  does  not  state  a  cause  of 
aotioa  against  said  Olasgow  or  any  of  the  Defendants  in  favor  of  the 
Plaintiff;  that  the  recitals  of  the  oooplaint  eoneemiog  an  alleged 
conspiracy  to  procure  an  Indietment  against  the  Plaintiff  by  a  Orand 
Jury  and  due  return  thereof,   followed  by  verdict  and  Judg^aent  of  con- 
viction thereof,    shows  upon  the  face  of  the  oo^lalnt  and  exhibits 
that  there  was  probable  cause  for  the  institution  of  said  proceedings; 
that  such  facts  do  not  tend  to  show  that  said  Oarl  I.  (Jiaagow  or  Oliver 
D.  Maim  were  guilty  of  aallelous  aalfeasance  in  office  in  giving  alleg- 
ed advice  to  the  (Jrand  Jury;  that  the  numeroue  conclusions  as  to  Defend- 
ants being  guilty  of  conspiracy  or  ttolicious  prosecution  are  not  predi- 
cated upon  facts  well  pleaded  nnd  alleged  In  the  coa^laint;  th&t  the 
cooplaint  contains  no  allegation  of  the  tertiination  of  the  proceedings 
in  favor  of  toe  Plaintiff  but  shows  on  the  contrary  that  uMer  said  in- 
dlotiaciit,   the  Plaintiff  was  found  az^  adjiidged  to  be  guilty  of  criminal 
libel;   that  the  amended  coTsplalnt  shows  that  both  Carl  I.  Olasgow  as 
State's  Attorney  and  Oliver  D.  Mann  appointed  as  Special  State's  Attoraey 
were  acting  within  the  proper  perforsance  of  their  official  duties. 
numerous  other  grounds  for  the  dismissal  of  the  ooE^lalnt  were     set 
forth  In  the  various  jaotlons  of  the  Defendants.     Plaintiff  assigns  error 
in  the  xnjullnga  aad  judgmeiit  of  the  Oourt  In  granting  the  motions  to  dis- 
miss the  ooiiplaint  against  Defendants  and  In  entering  Judgaient  against 
the  Plaintiff  in  bar  of  milt. 

Froffl  the  pleadings,   it  appears  that  this  »ilt  is  predicated 
pi^raarlly  upon  alleged  actions  of  the  various  Defendants  In  conspiring 
%o  Injure  the  good  naae,  reputation,   financial  standing  and  credit  of 
Plaintiff  and  to  injure  and  destroy  his  bus^iness  by  conspiring  together 
and  acting  unlawfully  and  laallclously  in  pa'osecuting  im  indlctjaent,   and 
in  the  subsequait  trial  of  Plaintiff  upon  a  charge  of  criminal  libel  and 
in  attex^tlng  to  cause  one  of  his  employees  to  cease  working  for  hisi  in 
his  buslnesfl  or  ija  the  publication  of  "The  Liberty  Press*   wherein  the 
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allegedly  libelous  artlol^a  appeared  upon  <ghioh  the  indlotiaent  was 
founded  and  under  one  of  the  eounta  of  wiUoli  tika   ooiwiotion  of  Plain- 
tiff duly  followed. 

Utile  the  eoiaplaiiit  oh^jfiges  that  Carl  Z.  aiftegov  aoted  ua- 
lawfullj'  and  aaXioiouelj  in  appearing  or  giving  advloe  to  the  oeabere 
of  the  Urand  Jury  ox*   in  laringiag  the  allegedly  libelous  artlelea  be- 
fore theoi  for  ooaeideration,  it  appears  from  the  faee  of  the  eofsol  iint 
that  G&rl   I.  Glasgow  vas  then  noting  ae  the  duly  elected  and  <qpialified 
State's  Attorn^  of  said  CcHmty,  i^oee  duty  it  was  under  the  law  to 
bring  before  the  Orand  Jury  .<sny  Tiol^tion  of  the  orimii^l  ood@.  ^eh 
aotioos  by  said  offiei<%la  under  the  allegatlong  of  fret  set  forth  in 
the  eoi^laint  are  ^>t  susoeptible  of  plaintiff  *0  oonolusiona  that  the 
flaiae  eonstituted  aalfeaeanoe  in  office,  or  meace  part  of  a  orinlnal 
eonspiraoy  to  falsely  and  tvrotsgfuUy  indiet  and  oonviot  the  Plaintiff 
and  thereby  destroy  his  good  name,  oredit  and  bueinesis.  It  aay  be 
further  pointed  out  that  the  advioe  given  by  the  State  *f  Attorn^  to 
his  sister  to  quit  the  e^^loyaent  or  to  quit  her  worls  in  ooaneotion 
with  the  publioation  of  the  allied  libelous  articles  in  ''The  Liberty 
Frees"  for  which  Plaintiff  vas  proseouted,  did  not  result  in  her 
eeasing  such  eaployment,  but  ia  only  alleged  to  have  lessened  her 
effioienoy  therein*  the  pm^%fi   and  speeulative  effeot  of  isueh  adviee, 
although  the  same  was  lawfully  given,  upon  the  effiolency  of  the  em- 
ployoe  in  question  in  the  alleged  perforsmnoe  of  her  duty  did  not 
oonstitute  a  legal  basis  for  recovery  of  alleged  daaages  by  the  Plain- 
tiff nor  state  a  priaa  faoie  oause  of  aetion  under  the  facte  and  oir- 
oumstanoes  set  forth  in  the  eoiaplaint. 

It  further  appears  from  the  oosxplaint  and  exhibits  thereto 
that  the  Speoial  Proas<Hitor,  Oliver  l>.  Mann,  was  appointed  by  the 
Court  in  a  lawful  oanner  to  act  in  presenting  said  amtters  to  the 
Oraad  Jury  and  in  prosecuting  the  oases  before  the  Circuit  Court  of 
l^latt  County;  that  he  properly  so  acted  in  advising  and  appearing  be- 
fore the  (^rand  Jury  and  in  the  prosecution  of  the  indicta^it  ag-anst 
the  Plaintiff  I  that  his  actions  therein  dearly  appear  froa  the  ooo- 
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oofflplaint  to  h&re   been  ^^Itliin  the  proper  eeope  and  exeroiee  of  hi« 
authority  as  sucii  Special  Froseoutor. 

An   aetlon  for  mallolous  proeeeutloa  la  an  aetlon  for  damage e 
by  one  aLS^i^lnet  whom   a  criminal  proeeeutlon  or  elTll  suit  hae  been  In* 
stltuted  3aallolou@Xy  B.nd  without  probaole  cauee,  after  the  teroln^^tlon 
©f  such  proseoutlon  or  suit  in  favor  of  the  Defendant  therein.  Shedd 
V.  Patterson,  303  111.  356,  134  U,   E.  705.  In  the  oaee  of  Sonaey  v. 
tim$   201  Ili'  47,  66  H.  E.  377,  It  is  held  that  In  an  action  for 
ffialleioue  proeetsation  for  m  ault  without  probable  cause,  the  eoaplssdat 
must  allege  that  the  suit,  which  Is  the  foundation  of  the  action,  hae 
been  legally  terminated.  It  Is  a  well  settled  rule  of  Xbm   la  this  State 
that  in  !*  suit  for  malloloue  prosecution,  the  Plaintiff  liaust  allege 
facte  showing  termination  of  th«  prosecution  favorable  to  hisi.  Dixon    r, 
Smith-Wallace  Shoe  Co.,  383  111.  S34.  119  M.  }i.  365.   fhe  complaint 
did  not  state  a  good  eauee  of  motion  for  the  malicious  proeecutlon  of  a 
Bult  without  probable  cauee.  Lack  of  probable  cause  in  the  instant 
eaee  was  lllcewiee  ne^^tived  by  the  retAim  of  the  iridiotment,  verdict  of 
Jury  and  conviction  of  the  Plaintiff  of  the  offeaae  ohsgrged,  uMer  the 
facte  and  elrcuaetances  a.^iewa  and  set  forth  In  the  aisended  cosaplalnt 
and  exhlblte.  If  Bailee  and  want  of  probable  cause  do  not  concur,  an 
action  for  aalieloue  prosecution  cannot  'foe   maintained,  ilieim  v.  J^wrence 
8^  111.  681,  567,  117  M.E.  7S7.  Hor  can  want  of  probable  causs  be 
Inferred  from  malice.  McSlroy  v.  Catholic  Press  Go.,  3§4  111.  390, 
98  B.E,  §S7. 

Certain  conclusions  undertaking  to  connect  other  Defendants  who 
were  members  of  the  bar  and  Judge  of  tb«  County  Gourt  of  said  County, 
who  appeared  before  the  (Jrand  Jury  as  witnesses  in  said  above  oauae 
which  terminated  unfavorably  to  the  Plaintiff,  do  not  under  facts  alleg- 
ed, tend  to  show  an  unlawful  conspiracy  or  etate  a  good  cauee  of  action. 

We  hold  that  the  Trial  Oourt  did  not  Qrr   in  granting  the  De- 
fendants* taction  to  dlesaiss  the  coi^lalnt  and  in  entering  Judjjaent  aijalnst 
the  Plaintiff  in  bar  of  suit  and  for  costs.  The  Jud@ient  of  the  Oireuit 
Court  of  Piatt  County  Is  therefore  afflraed. 

JUmMSMT  AFFIRMED. 
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_AP|Mt.'  PROP  County  court. 


PETER  SI'IRINOTIS,  )  /^  *X 


MR,„  PRESIDINCL  JUSTICE  PRIEM)  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  the  fourth  appeal  from  orders  of  the  County 
court  in  this  proceeding.  The  facts  and  questions  involved  in 
the  initial  proceeding  are  fully  set  forth  in  our  first  opinion, 
General  No*  39093*  reported  in  290  111.  App.  609,  but  not  pub- 
lished in  full.  We  were  there  called  upon  to  decide  whether  the 
court  had  jurisdiction  after  the  expiration  of  the  term  to  set 
aside  the  order  of  dismissal  of  January  3,  I935  on  defendant's 
motion  and  petition  ia  the  nature  of  a  writ  of  error  coram  nobis ^ 
under  section  72  of  the  Civil  Practice  Act  (111.  St.  Bar  Stats, 
1935,  ch.  110,  par.  200),  which  is  identical  with  section  89  of 
the  former  statute,  and  we  held  that  the  order  of  dismissal  was 
entered  through  an  error  of  fact,  and  upon  the  showing  made  by 
deferKiant  should  have  been  set  aside  on  his  motion  to  vacate. 
Accordingly,  the  order  of  the  County  court  was  reversed  and  the 
cause  was  remanded  with  directions  to  vacate  the  order  of  dis- 
missal^ to  permit  plaintiff  to  answer  defendant's  petition  and 
for  further  proceedings. 

When  the  cause  was  redocketed  in  the  County  court, 
plaintiff  filed  his  answer  on  March  4,  I938  alleging  various 
matters  in  reply  to  defendant's  petition  in  the  nature  of  a 
writ  of  error  coram  nobis  and  averring  that  the  order  of  dis- 
missal was  not  entered  by  mistake,  that  no  error  was  comnJLtted 
by  the  clerk  or  the  court,  that  no  error  of  fact  appeared  in 
the  proceeding,  and  averring  specially  various  matters  in 

reply  to  defendant's  petition  in  the  nature  of  a  ^vrit  of  error 
coram  nobis*  Eareh  25,  I938  defendant  filed  a  replication  to 
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the  foregoing  ansv/er  which  the  court  evidently  regarded  as  a 
motion  to  strike,  and  entered  an  order  overruling  the  motion. 
Thereupon,  without  hearing  any  evidence,  the  court  entered  an 
order  reinstating  the  cause  and  setting  it  for  trial,  Vlaintiff 
appealed  from  that  order  and  we  held  (Chri8tian  ▼.  SrairinotiSf 
0«n.  No.  40378,  299  Ill«  App.  616,  not  published  ia  full)  that 
it  was  clearly  intended  in  ©or  fii'st  opinion  that  the  cause 
should  proceed  to  hearing  on  the  merits  of  the  petition  for  a 
writ  of  error  coram  nobis  and  any  answer  thereto  that  might  lie 
filed  by  plaintiff,  affirmed  the  order  from  which  the  second 
appeal  was  prosecuted,  and  indicated  in  our  opinion  that  plaia- 
tiff  should  be  allowed  to  file  an  answer  to  the  petition  and  that 
the  parties  should  then  proceed  to  a  hearii^  before  the  court  on 
the  merits  of  the  petition  and  answer* 

After  the  matter  was  redocketed  in  the  County  Court  for 
tlie  second  time,  plaintiff  on  June  2,  I939  filed  an  amended  answer 
to  the  petition  in  which  he  corered,  either  by  way  of  denial  er 
admission,  the  various  allegations  in  defendant's  petition,  but 
made  one  significant  change  in  the  averments  relating  to  the  dis- 
missal of  the  appeal  by  the  County  court,  1^,§,»,  in  his  first 
answer  he  had  averred  that  the  defendant  knew  or  should  have 
known  that  the  appeal  was  dismissed  January  3*  1935*  ^f'^  ^^ 
indicated  in  oae  of  our  opinions  that  this  averment  was  objec- 
tionable, and  therefore  when  the  cause  was  docketed  in  the  County 
court  for  the  second  time,  plaintiff  In  his  amended  answer 
averred  that  "the  defendant  at  that  term  of  the  court  knew  and 
had  ample  means  of  knowing  that  his  appeal  was  dismissed  and  that 
he,  nevertheless,  acquiesced  in  said  final  judgment  of  this  court 
dismissing  his  appeal  ***,«  Defendant  thereupon  moved  to  strii» 
plaintiff's  amended  answer  and  the  County  court,  after  denying 
the  motion  and  without  hearing  any  evidence,  entered  an  order 
allowing  defendant's  petition  to  vacate  the  order  of  dismissrl. 
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and  set  the  appeal  to  be  tried  on  its  merits  de  novo  on 

The 
September  V?,   1939«  ±iacXiciaar3E»  third  appeal  (Oen.  JIo,  41011, 

311  Ill«  App«  245«  not  published  in  full)  was  prosecuted  frea 
that  order  on  the  sole  contention  that  defendant's  motion  to 
strike  plaintiff's  amended  answer  admitted  all  the  averments 
veil  pleaded;  that  among  them  was  the  allegation  that  "defendant 
at  that  term  of  the  eourt  lo^w  and  had  ample  means  of  knowiag 
that  his  appeal  was  dismissed  and  that  he,  nevertheless,  acquis 
eseed  in  said  final  judpaent  of  this  court  dismissing  his  appeal 
***,"  and  the  court  having  denied  defendant's  motion  to  striice 
the  amended  answer,  should  have  dismissed  defendant's  petition 
instead  of  allowing  it  and  setting  the  appeal  for  heariag 
de  novo  ©n  September  17,  1939.  i«e  held  that  the  averment  ©f 
defendant's  knowledge  as  contained  in  plaintiff's  amended 
answer  was  not  supported  by  any  allegations  of  facts;  although 
it  averred  that  defendant  had  ample  means  of  knowing  that  his 
appeal  was  dismissed  and  that  he  had  acquiesced  in  the  final 
judgment,  no  facts  ©r  eircumstances  were  alleged  to  support 
this  conclusion;  and  therefore  it  must  be  considered  as  nothing 
mere  than  a  conclusion  ©f  the  pleader  and  not  such  an  allegation 
as  would  be  held  to  be  admitted  by  the  motion  to  strike,   it  the 
same  time  we  indicated  our  view  ©f  the  procedure  that  should 
follow  when  the  cause  was  agaia  redocketed  in  the  County  court, 
namely,  that  the  court  having  denied  the  motion  to  strike  plain- 
tiff's amended  answer,  should  set  defendant's  petition  for  a 
writ  of  errer  coram  nobis  and  plaintiff's  amended  answer  thereto 
down  for  hearing  t©  determine  whether  or  not  the  petition  should 
be  allowed,  and  pursuant  to  the  hearing  the  court  should  enter 
an  order  either  allowing  the  petition  ©r  dismissing  it;  that  In 
the  event  the  petition  was  allowed,  an  appropriate  order  should 
be  entered  to  that  effect,  the  order  of  dismissal  ©f  the  appeal 
from  the  justice  ©f  the  peace  be  vacated  and  the  appeal  be  set 


*)|.  a^i^£^^-;s  ;i5i:  no  bstz^  oJ  ckJ  X«*jij*  stcli  *&e  kas 

fifaiale:      :         jao.ttfi§9ll3  sifii  aew  ig®i5^  'ijabiaft  i&ji:t   \b^bB^lq  IXaw 
SKxiETOi  •^;5>i.-  aicrns  food  bn  •imoo  ©r  ■  ^w   iail^  i£ 

::d  g/ilaai/itir  ^'luoo  aiii:^  'io  cffloisst&t  Xfifiil  fcXp.2  «X  &^«8 

^jaiiiv'c;  oj  iioic;-..' ■  «'*n.ijfi9^9l>  b«ijta®l>  snivel  iiwos  »di  Uii&  »^**» 

KOX^fid^oq  a'cJ^if                 b@e.Blm%Xb  «flr«d  feX/tiOfie  ^'xswaiijft  &©fec«ftiB  e^ 

gei'i.        •- -■    .              '\d;t  ?tfii   ..  :  IwoXXa  to  fcss^cul 

fc^fcns:         ''....       ■.■.':.   ^anxfi^n.       •:        ogX^filwc/iul  8«^jiBibfi9l»5 

liTiiJ.':  .i-aoljir-o.:;  J"  y'   Oi"   "ai::J-   Ul:.  b9>'e.QXM.^tb  epw  Xi»qqs 

..1'>';-r.  ;  :    J;-i;Xmioo   ZlAi 

.   .:.:.  ■    •'  narid'  ^'iom 

,>.:  .!!)ed'd"tKi-^    .-    w.   -.^.■..   otf  feXijow  as 

"'■  .-;.ii£i.L  i^lSa  '«»'Ji^  *  ^  "^ ' 

'-  '■  :iiZu'i6^;^9i)  oc?  si;.':-.       '   ■         .::vo;:; 

Xfi&v-j-?-^.-.    ■',:.u.-./    ...o  j.j^<^ eiii..  .  ■   >  t-  ■  '.■  v- 


down  fctr  hearing  on  its  merits  ^  novo,  'oncler  the  prescribed 
practice  governing  the  hearing  of  appeals  from  justices  of 
the  peace. 

It  appears  that  following  the  third  opinion  and  after 
the  cause  was  again  redocketed,  a  hearing  was  had  before  the 
County  court,  as  indicated  in  our  third  opinion,  during  which 
evidence  was  adduced  before  the  court  only  on  behalf  of  defend- 
ant, to  which  plaintiff  objected  on  the  ground  that  no  facts 
were  alleged  in  the  petition  for  writ  of  error  coram  nobis  to 
give  the  court  jurisdiction  to  vacate  the  order  dismissing  the 
appeal.  However,  that  question  was  originally  discussed  and 
determined  on  the  first  appeal,  and  since  plaintiff  adduced  no 
evidence  but  again  relied  upon  the  contention  which  had  been 
advanced  in  the  three  prior  appeals,  namely,  that  the  court 
lacked  jurisdiction  under  defendant's  petition  for  writ  of 
error  coram  nobis,  we  think  the  court  properly  entered  the 
following  order  at  the  conclusion  of  tha  hearing,  from  which 
plaintiff  prosecutes  the  fourth  appeal:  The  judgment  will  be 
"vacated  and  set  aside  and  said  cause  reinstated  and  set  for 
trial,  December  15,  1942,"  The  last  hearing  held  in  the 
County  court  afforded  plaintiff  an  opportunity  to  adduce 
evidence  in  opposition  to  the  petition,  but  he  declined  to 
avail  himself  of  that  privilege.  Therefore,  the  court  had  no 
alternative  except  to  allow  the  petition  on  the  proof  adduced, 
to  vacate  the  judgment,  reinstate  the  cause  and  order  It 
placed  on  the  trial  call  for  hearing. 

Accordingly,  the  order  of  the  County  court  of 
November  10,  1942,  should  be  affirmed,  and  it  is  so  ordered, 

ORDER  AFFIRMED. 
Sullivan  and  Soanlan,  JJ«,  concur » 
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MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPllflON  OF  'THE  COURT, 

Defendant  was  found  guilty  in  the  Criminal  court  of 
the  crime  of  conspiracy  and  sentenced  to  the  Cook  County  Jail 
fop  a  term  of  one  year  and  fined  $2,000.  The  indictment  upon 
which  he  was  tried  consisted  of  two  counts:  count  1  charged 
that  defendant,  Gladys  McCall,  Nancy  Rosehbush  and  one  John 
Doe  conspired  with  each  other  and  with  divers    other  persons 
whose  names  were  unimown  ai^  lay  means  which  were  unknown  to 
the  grand  jurors,  to  cause  a  large  number  of  women  to  abort 
when  the  abortions  were  unnecessary  for  the  preservation  of 
life;  the  second  count,  which  was  dismissed,  alleged  a  con- 
spiracy to  cause  a  particular  woman  named  therein  to  miscarry, 
Gladys  McCall,  the  receptionist  in  the  doctor's  office,  was 
tried  jointly  with  him  and  was  acquitted  by  directed  verdict 
at  the  conclusion  of  all  the  evidence.  Kaney  Rosenbush,  the 
nurse,  and  a  so-called  interne  who  administered  the  anaesthetic 
and  was  designated  in  the  indictment  as  John  Doe,  were  not 
apprehended.  Following  sentence.  Dr.  Hathanson  took  the  cause 
to  the  Supreme  Court  of  Illinois  by  writ  of  error,  claiming 
that  he  had  been  deprived  of  certain  constitutional  rights. 
The  court  held  that  no  bona  fide  constitutional  question  had 
arisen,  and  accordingly  transferred  the  cause  to  the  Appellate 
court  for  review  as  to  the  other  errors  assigned,  (People  y, 
gathanson.  382  111.  145.) 

Inasmuch  as  defendant  complains  primarily  that  the 
evidence  fails  to  prove  a  conspiracy,  a  brief  sumii^ary  of  the 
evidence  adduced  upon  hearing  will  be  helpful  to  an  under- 
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standing  of  the  issues  involved,  Bernice  Ceropski,  one  of 
the  State's  witnesses,  testified  that  she  was  married  to 
Chester  Ceropski,  knew  defendant  Dr»  Nathanson  and  visited 
him  at  his  office  in  Chicago  on  Hovember  24,  1941,  She;  told 
Hathanson  that  she  was  pregnant,  having  missed  two  of  her 
menstrual  periods,  and  that  she  suffered  froa  nausea.  In 
reply  to  Dr.  Nathanson* s  inquiry  as  to  why  she  wished  to 
have  an  abortion,  she  told  him  that  she  and  her  husband 
were  financially  unable  to  maintain  a  child,  Nathanson 
thereupon  asked  her  hew  much  money  she  had  and  she  advised 
him  that  she  had  $35^  and  gave  it  to  him.  Thereupon  Nancy 
Rosenbush  gave  her  an  enema  and  prepared  her  for  the  operating 
table.  She  was  shaved  and  an  anaesthetic  was  administered  by 
the  interns.  When  she  regained  consciousness  from  the  anaes- 
thetic she  was  given  an  injection  in  the  thigh  by  Dr.  Nathanson, 
and  then  taken  t©  another  room  where  the  nurse  gave  her  some 
pills,  for  which  she  paid  $2.  After  she  left  the  doctor's 
office  she  became  ill,  and  the  following  day  telephoned 
Nathanson  and  complained  about  her  condition.  She  then 
returned  to  defendant's  office,  was  given  another  enema  and 
again  anaesthetized  by  the  interne.  Vi^hen  she  regained  con- 
sciousness defendant  again  gave  her  an  injection  in  the  thigh* 
She  further  testified  that  Nathanson  came  to  her  house  about 
11:00  o'clock  on  the  night  before  the  trial  and  told  her  that 
he  had  given  his  lawyer  $1,500  to  give  her,  and  endeavored  to 
have  her  not  prosecute  the  case. 

Another  witness,  Iluriel  Jensen  l>Jinch,  testified  that 
she  was  a  graduate  nurse  and  had  had  a  conversation  with  de- 
fendant at  his  office  in  the  presence  of  her  husband  on  the 
morning-  of  December  3,  1941,  She  told  him  that  her  last 
menstrual  period  liad  been  six  weeks  prior  to  that  date,  and 
asked  him  what  method  he  employed  in  performing  an  abortion* 
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■b  explained  the  procedure  to  her  and  she  was  then  prepared 
and  assisted  to  tlrie  operating  table  by  the  nurse.  She  was 
shaved  by  defendant  and  the  interne  administered  the  anaes- 
thetic. When  she  regained  consciousness  she  inquired  r/hether 
it  was  all  over,  and  the  interne  advised  her  that  "?<othing  was 
done.  We  got  a  call  from  the  front."  He  told  her  to  dress  as 

quickly  as  possible,  which  she  did,  and  was  then  taken  upstairs 

^   ^  .       corridor 
to  an  apartment  through  a  ^   leading  from  a  door  leading 

out  of  Kathanson's  office,  where  she  saw  defendant,  a  Mrs, 
Walke,  Miss  Diamond,  and  the  niirse.  Defendant  told  them 
that  if  they  would  be  quiet  and  stayed  there  awhile,  they 
would  be  able  t©  ge  without  molestation  after  the  police 
had  left.  Before  leaving  the  apartment  with  Mrs,  vValke, 
she  told  defendant  she  would  telephone  him  if  the  police 
left,  and  ten  minutes  after  leaving  the  building  she  tele- 
phoned Nathanson  and  advised  him  that  the  police  were  no 
longer  there, 

Betty  Jane  Diamond  testified  ths.t  she  went  to 
defendant's  office  December  3^  1941  with  her  father,  where 
defendant  made  a  physical  examination.  Her  father  then  asked 
defendant  if  he  would  take  cars  of  her,  and  Nathanson  replied 
that  he  would.  Hisr  father  inquired  how  much  it  could  cost 
and  told  IJathanson  that  he  had  $65  with  him.  Defendant 
wanted  more  money.  Ber  father  then  left  and  she  was  taken 
in  charge  by  the  nurse,  placed  on  the  operating  table,  shaved 
and  given  an  anaesthetic.  Afterward  shs  was  dressed  and  taken 
upstairs  to  an  apartment.  While  there  she  saw  two  girls  leave 
the  apartment  and  heard  the  interne  tell  them  to  call  back 
after  they  left.  She  left  the  place  by  a  different  entrance, 

Betty  Jane»s  father,  Frank  Diamond,  corroborated 
his  daughter's  testimony,  and  stated  that  Nathanson  asked 
hia  for  $100  but  he  told  him  he  had  only  $60,  and  defendant 
t-,hen  said  that  under  the  circumstances  he  would  take  it.  Hb 
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thereupon  left  the  doctor's  office  and  returned  about  2:00 
o'clock  in  the  afternoon,  and  found  the  police  the re ♦ 

David  Lichtensteln,  a  police  officer,  testified  that 
be  and  Sergeant  Mulhern  procured  a  warrant  and  proceeded  to 
defendant's  office  about  noon  on  December  3#  194-1.  They  were 
told  by  the  receptionist  to  wait  a  moment.  After  waiting 
about  an  hour  they  forced  their  way  into  the  office  but  found 
no  one.  After  searching  the  place  they  found  an  archway  lead- 
ing to  another  building,  aral  upon  going  in  there  they  found  a 
door  leading  to  an  apartment  where  they  apprehended  the  defend- 
ant and  Miss  McCallt  They  took  both  of  them  to  the  Holy  Cross 
Hospital,  where  Mrs,  Ceropski  was  being  treated  by  another 
physician  following  her  visit  t©  Mathanson,  and  she  identified 
defendant  in  the  presence  of  the  two  officers.  Neither  the 
defendant  nor  any  witness  on  his  behalf  testified  upon  the 
trial  and  no  evidence  was  adduced  by  him  t©  deny  the  s:ab« 
stantial  testimony  offered  by  the  state. 

Defendant  concedes  that  a  conspiracy  may  be  estab- 
lished by  circumstantial  evidence^  but  he  invokes  the  corollary 
of  that  rule  which  requires  that  the  circumstantial  evidence 
adduced  to  support  a  conviction  must  be  such  that  the  con^ 
elusion  drawn  therefrom  excludes  every  reasonable  liypothesis 
ether  than  guilt,  and  that  no  conviction  can  be  had  where  the 
evidence  is  as  consistent  with  innocence  as  with  guilt*  Assuming 
that  to  be  a  correct  statement  of  the  law  as  set  forth  in  the 
several  authorities  cited  by  defendant  ( Kes tor  Jjohns cn_Mf ^ g  C Q ♦ 
V.  Goldblatty  265  HI*  ^PP*  IS^S  M^.zea_VL„_Peo2ie,  173  m* 
43j  15  C,  J.  S.,  Conspriacy,  sec,  93^  at  p.  1150) >  we  do  not 
think  the  jury  would  have  been  justified  in  drawing  from  the 
undisputed  evidence  and  the  attending  circumstances  any  fair 
inference  that  defendant  was  innocent.  He  discussed  the  con- 
templated abortions  with  at  least  three  of  the  women  who 
testified  and  accepted  money  from  two  of  them  for  operations 
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to  be  performed.  That  he,  as  well  as  the  interne  and  nurse, 
had  knowledge  that  the  operations  in  which  they  assisted  were 
illegal,  may  he  fairly  implied  from  the  facts ♦  Qehs  v>  People ^ 
124  111.  399,  If  defendant  and  his  assistants  liad  been  per- 
forming legal  operations,  it  is  difficult  to  understand  why 
they  should  have  tried  to  conceal  their  presence  from  the 
police  and  evade  discorery.  Their  very  conduct,  as  related 
by  the  several  witnesses,  carried  a  fair  implication  of  guilt 
(Barron  v.  People j.  73  HI*  256),  as  did  defendant's  visit  at 
the  home  of  Mrs,  Ceropski  the  evening  before  the  trial  in  his 
endeavor,  through  the  payment  of  laoney,  to  dissuade  her  frcm 
prosecuting  the  cause  against  hia. 

The  contention  that  proof  of  pregnancy  of  the  several 
women  who  called  on  hin  for  abortions,  was  necessary,  is  like- 
wise without  merit.  The  iMictment  charged  a  conspiracy  to 
comiit  the  crime  of  abortion,  and  whether  it  was  possible  to 
commit  such  a  crime  is  not  pertinent  to  the  issues  because 
"There  might  have  been  the  conspiracy,  and  yet  it  not  be  carried 
out,"  Qchs  V.  People^  supra .  In  the  latter  case  the  court 
answered  the  other  contention  advanced  by  defendant  that  there 
was  no  proof  of  any  agreement  by  quoting  as  follows  from 
Archbold's  Crim.  Fr,  and  PI,  at  p.  619?  "'It  is  seldcam  proved 
expressly,  nor  can  a  case  easily  be  Imagined  in  which  that  is 
likely  to  occur,  ***,  In  nearly  all  cases,  therefore,  the  con- 
spiracy is  proved  by  circumstantial  evidence,  namely,  by  proof 
of  facts  from  which  the  jury  may  fairly  imply  ita  It  is  usual 
to  begin  by  showing  that  the  defendants  all  toiew  each  other, 
and  that  a  certain  degree  of  intimacy  existed  between  them, 
so  as  to  show  th8.t  their  conspiring  is  not  improbablej  and  if 
to  this  can  be  added  evidence  ©f  any  consultations  or  private 
meetings  between  them,  then  there  is  a  strong  foundation  for 
the  evidence  to  be  subsequently  given,  namely,  of  the  overt 
acts  of  each  of  the  defen.dants  in  furtherance  of  the  common 
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design.  But  although  the  proof  above  mentioned  is  desirable, 
because  it  satisfies  the  jury  as  you  proceed,  and  they  are 
better  able  to  apply  the  evidence  of  the  overt  acts  when 
it  is  afterv/ards  given,  yet  it  is  not  essentially  necessary, 
as  the  jury  may  imply  the  conspiracy  of  all  from  the  overt 
acts  of  each, » " 

From  an  examination  of  the  record  i¥e  are  convinced 
that  defendant  was  given  a  fair  and  iinpartial  trial,  frse 
from  any  prejudicial  errors,  and  therei'ore  the  ;iudgment  of 
the  trial  court  should  be  affirmed »  It  is  so  ordered* 

JUDGMENT  AFFIRMED, 

Sullivan  and  Seanlan,  JJ,,  concur^ 
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Defendant  in  Error jj^^,.,,....,,,.-^---^'"'^^^    '^■^s/  ^^ 
._,     ,,  )  ERROR  TO  Cd&NTY  COURT, 

^^""^"-"-^.^^.^  i,      COOK  COUNTY.   ,  v^ 

A.  FRED  KABAIIA,  ^''•'-T-"^^--*^-^ ;    ^     .  /__ 

Plaintiff  in  Error.       )       '^--K^..^'   Z) 
MR.  PRESIDING  JTJSTICE  FRIEND  DELIVERED  THE  OPINIOirOF  THE  COURT, 

A.  Fred  Kabana  was  convicted  by  a  jury  and  sentenced 
to  pay  a  fine  ©f  $500  and  to  serve  90  days  in  the  County  Jail 
for  violation  of  the  Medical  Practice  Act  (111,  Rev.  Stat.  1943, 
eh.  91#  sec.  2),  upon  an  information  consisting  of  five  counts. 
Count  I  alleges  that  on  March  6,  1940  in  Chicago,  Cook   county, 
Illinois,  defendant,  having  no  license  to  practice  the  treat- 
ment of  human  ailments  in  any  manner,  "did  then  and  there 
diagnosticate  a  supposed  ailment  of  Charlotte  Hermes  *^h^  as 
pressure  and  muscular  rigidity  in  the  upper  part  of  her  neckj" 
count  II,  after  repeating  the  formal  allegations  of  Count  I, 
charges  that  defendant  treated  the  supposed  ailment  of  pressure 
and  muscular  rigidity  by  applying  pressure  to  the  upper  part 
of  the  patient's  neck  with  his  fingers  and  hands  and  by  moving 
and  jerking  her  head  upwards;  count  III  charges  that  defendant 
suggested  and  recommended  the  application  of  pressure  to  the 
upper  part  ©f  the  neck  of  the  patient  with  his  fingers  and 
hands  and  moving  and  jerking  her  head  upwards  with  intention 
of  receiving  a  fee  of  $2*50  therefor;  count  IV  alleges  that 
defendant  caused  his  name  to  appear  and  be  printed  on  the 
bottom  of  each  of  three  printed  booklets  distributed  to 
members  of  the  public  in  the  reception  room  of  his  office  in 
Chicago  «  "HAY  FEVER  -  WMT  laiSL   CHIROPRACTIC  DO  FOR  IT?," 
"HEADACHES  -  WHAT  ?aLL  CHIROPRACTIC  DO  FOR  IT?,"  "KIDHEY 
TROUBLE  *-  WHAT  WILL  CEIROPRACTIC  DO  FOR  IT?"  -  in  the 
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following  manner:  Chiropractic  Ifealth  Bureau,  A,  Fred,  D.C.j, 
Plit  C»,  and  Margaret  E.,  D.C*,  Ph#  C,  I^bana  and  Kabana, 
Third  Dimension  Spinographic  (X-Hay)  and  leurocaloaieter 
Analysis,  Chicago  Office,  188  Is?.  Randolph  Street,  "//here 
Ihe  Sick  Go  to  Get  Wellj"  count  IV  also  alleges  tlmt  in 
printed  circulars  designated  as  Vol,  I7,  No,  3,  and  Vol,  I9, 
No»  4  of  The  Chiropractic  Educator,  which  were  dlstribttted 
in  the  same  manner  as  the  boold.ets  heretofore  referred  to, 
defendant's  name  was  printed  as  "liabana  and  ICabana  X-Ray 
and  Neuroealometer  G Mr opr actors,''  vjhile  under  his  photograph 
on  the  circulars  appeared  the  letters  "A.  Fred  -  D.  C,  Ph» 
Cj"  and  count  IV  further  alleges  that  defendant  caused  his 
name  to  appear  on  a  professional  busines^j  card  as  fellows: 
"A,  Fred  Kabana,  D.C,,  Ph,  C«,  Kabana  and  Kabana,  Chiro- 
practors;" and  Count  V,  after  repeating  the  formal  allegations 
of  counts  I,  II,  III  and  IV,  alleges  that  defendant  laaintained 
an  office  in  Chicago  for  the  exaiaination  of  persons  afflicted 
or  supposed  to  be  afflicted  by  any  ailments. 

Although  defendant  raises  20  separate  points  in  Ms 
'brief,  most  ©f  which  are  not  even  argued,  the  principal  ground 
urged  for  reversal,  and  the  one  to  which  he  directed  his 
attention  upon  oral  argument,  is  that  the  court  should  have 
sustained  his  motion  to  quash  the  information  because  it  did 
not  inform  the  defendant  of  the  riature  of  the  accusation 
against  him  and  failed  to  state  a  crime.  People  v.  Brown. 
334  Ill«  257,  is  cited  and  relied  upon  as  supporting  this 
contention.  The  gravamen  of  the  argument  is  that  the 
several  counts  de  not  set  forth  any  specific  act,  and  that 
the  information  does  not  meet  the  requirements  set  out  in 
the  leading  case  of  People  v.  Brown.  In  that  proceeding 
the  information  upon  which  Brown  was  tried  and  convicted 
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charged  that  hs  "did  willfully  and  unlawfully  practice  a 
system  or  aethod  of  treating  human  ailments  without  the 
use  of  drugs  or  medicine  and  without  operative  syxceery, 
without  a  valid  existing  license  so  to  do,"  and  it  was 
there  contended  that  the  information  was  not  sufficiently 
specific  to  advise  defendant  of  the  nature  and  cause  of  the 
accusation  ©r  to  state  an  offense  punishable  under  the 
Medical  Practice  Aot,     The  court  pointed  out  that  the 
purpose  of  section  9  of  article  2  of  the  constitution, 
which  provides  that  in  all  criminal  prosecutions  the 
accused  shall  have  the  right  to  demand  the  nature  and 
cause  of  the  accusation  against  him,  was  intended  to 
guarantee  the  accused  such  specific  designation  as  would 
enable  him  to  prepare  his  defense  and  plead  the  Judgment 
in  bar  of  a  subsequent  prosecution  for  the  saiae  offense. 
The  court  stated  that  under  the  general  rule  it  was  suffi- 
cient to  Stat?  the  offense  in  the  language  of  the  statute, 
but  said  that  rule  applied  only  where  the  statute  suffi- 
ciently defines  the  crime;  and  where  the  statute  creating 
the  offense  does  not  describe  the  act  or  acts  which  compose 
it,  they  must  be  specifically  averred  in  the  indictment  or 
information*  The  court  then  pointed  out  that  section  2  of 
the  Medical  Prtietice  statute  does  not  state  what  act  or 
acts  may  be  regarded  as  constituting  the  practice  of  a 
systam  or  method  of  treating  huiaan  ailments  and  that  such 
practice  is  not  elsewhere  in  the  act  otherwise  defined; 
therefore,  an  inforjasation  charging,  in  the  language  of 
section  2  ©f  the  Medical  Practice  Act*  that  the  defendant 
^did  willfully  and  unlawfully  practice  a  system  or  method 
of  treating  human  ailments  without  the  use  of  drugs  op 
medicine  and  without  operative  surgery,"  etc»,  was  insuffi- 
cient where  it  does  not  specifically  aver  acts  constituting 
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a  violation  of  the  statute  so  as  to  advise  the  accused  of 
the  nature  and  cause  of  the  accusation.  That  decision 
is  not  applicable  to  the  case  at  bar  because  the  instant 
information  and  each  count  thereof  do  set  forth  facts 
showing  what  acts  were  performed  by  defendant  which 
constituted  the  offenses.  The  various  counts  specify 
the  offenses  with  sufficient  particularity  to  have  put 
defendant  on  notice  of  what  he  was  expected  to  meet  on 
his  trial,  and  were  sufficiently  specific  in  this 
description  of  the  charge  so  that  the  defendant  would 
be  able  to  avail  himself  of  his  acquittal  or  conviction 
against  a  further  prosecution  for  the  same  cause.  In 
People  v»  Kabanap  Ko.  42777^  filed  concurrently  with 
this  opinion,  we  held  a  similar  information,  consisting 
of  seven  counts,  sufficiently  specific  to  state  an 
offense  punishable  uMep  the  act. 

Among  the  numerous  errors  assigned,  the  only 
other  ground  seriously  urged  for  reversal  is  that  the 
court  gave  the  following  ins  true  tion.5  over  defendant's 
objections  J  "The  Court  instructs  the  Jury  that  the 
tena  'Medicine*  is  not  limited  to  substances  supposed 
to  possess  curative  op  remedial  properties,  but  has  also 
the  seaning  of  the  healing  art,  the  science  of  preserving 
health  and  treating  disease  for  the  purpose  of  cure, 
whether  such  treatment  involves  the  use  of  substances 
or  not, 

"The  jury  is  instructed  that  to  prescribe j, 
within  the  meaning  of  the  Medical  Practice  Act,  is  to 
write  or  glT©  medical  directions  to  indicate  remedies. 
It  Is  not  necessary  sucn  a  prescription  should  be  in 
writing."  With  respect  to  these  instructions,  it  is 
urged  that  the  court  undertook  to  define  the  practice 
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of  medicine,  which  is  undefined  in  the  statute,  and  defend*. 
ftnt»3  counsel  say  this  constitutes  a  reversible  error.  It 
is  not  suggested,  however,  that  the  instructions  improperly 
defined  the  terms  "prescribe"  and  "medicine"  and  no  author- 
ities are  cited  to  support  defendant's  position*  The  Broir^ 
case  upon  v/hich  defendant  relies  does  not  relate  to  the 
definition  of  the  words  "medicine"  or  "prescriptions"  but 
pertains  to  the  terms  used  in  the  information,  "the  practic9 
6f  medicine,"  T)»   instructions  given  could  net  have  prejudiced 
defendant's  case« 

Defendant  produced  no  license  which  would  have 
entitled  him  to  practice  the  treatment  of  human  ailments  ia 
any  manner,  nor  did  he  dejoy  the  specific  acts  charged  and 
proved.  The  evidence  adduced  by  the  state  t©  prove  vio- 
lations of  the  statute  amply  supports  the  verdict,  le  are 
therefore  of  opinion  that  the  judgment  of  the  County  court 
should  be  affirmed,  and  it  is  so  ordered, 

JUDGMENT  AFFIRMED, 

Sullivan  and  Seanlan,  JJ,,  concur. 
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)  CXsmZ  OF  GI&GAGO. 

NATIONAL  CASEIN  COMPANY,  a  Corpora-         )  ■^'"■••■-/ 

tion,  and  LOUIS  T,  COOK,  )  |<^.. 

Appellees,     )         '•■■-.^^^'' 

MR,  JUSTICE  SCAKT^M  D3LIVERED  THE  OPINION  OF  THE  COURT. 

An  action  to  recover  for  the  sale  of  merchandise 
shipped  to  Southern  Chemical  Corporation  and  for  expenses 
connected  with  the  shipments.  At  the  close  of  plaintiff's 
case  the  trial  court,  upon  motion  of  defendants,  directed 
the  Jury  to  return  a  verdict  in  their  favor.  Plaintiff 
appeals  from  a  judgment  entered  upon  the  verdict. 

Plaintiff  strenuously  contends  that  it  raade  out  a 
prima  facie  case  against  both  defendants  and  that  the  trial 
coTirt  erred  in  directing  the  verdict. 

Plaintiff  is  a  Florida  corporation  with  its  principle 


X4  1/ place  of  business  at  Jacksonville,  Tricrlda.  It  processes  and 
,  f"  \   manufactures  rosin,  rosin  size,  and  other  derivatives  of  rosin^ 

Defendant  company  has  its  prineif^^  place  of  business  at      ^'\, 
Chicago.  It  makes  casein,  a  milk  product,  which,  like  rosin 
size,  is  used  in  the  manufacture  of  paper.  Defendant  Cook  is 
president  of  defendant  company.  John  0,  Lewis  is  president  of 
plaintiff  company.  On  August  17,  1936>  a  contract  was  executed 
between  plaintiff  end  defendant  company,  which  provides  that 
plaintiff  has  the  facilities  for  manufacturing  large  quantities 
of  rosin  size,  that  defendant  company  was  in  a  position  to 
market  that  product,  and  it  was  mutually  agreed  that  defendant 
company  would  purchase  from  plaintiff  all  of  the  rosin  size  for 
which  it  had  a  market,  and  plaintiff  would  sell  the  same  to 
defendant  company  for  a  period  of  five  years,  subject  to 
certain  cancellation  provisions.  The  contract  also  provides 


#  s  r  .A 


DDAJSfl 


,2S)«»xxsqqA 


> 


03iftaJEidoioi/i  lo  ©Xaa  ©rid"  ^ol  levoosi  o;^  noidos  xiA 

|)9d'09ii£>  ,2:J-ns£!n9l9fc  lo  aoxdofa  xioqit  ^i-iireo  Igi^i  9xic^  eEBO 

♦  J-oife'isv  9d;t  noq,!;;  f)9ae;tc»  d-xisaisbift.   a  moil  aXfi»qqB 

Ifiiii  or;  ^riB  £:}n.G£>n©l9l)  lid-ocf  ^J-efiliigiB  asjio  eX»gl  aatig 

:XqJ:oiii'-^    .:w...   .  .  „ ..  ..  .iJ-sio    'm:-,     •..dX'JoX'^  .8  »1  'i1-X*aX«X''( 

Ms  asea^ooiq  il     ,s,bliL-::      ,    .     iVJCiQSjisij'G  :}b  aaenlEtrcf  lo  •osXq'vl 

'ij^oi  lo  savXd-jsviisb  i®xij-  .>.....  ^asle  aXeoi  ^nleon  asTC^tosluiiAfflf  ?     ^4 /^ 

;ts  88»fii:8ifd  lo  doeXq  QlXa^Uiq  nii  a-sfi  y-C^JsWJSioo  ^fi6f«i»l»S  ">» 

alao'i  93{±X  ^fioMw  ^iox/bonq  3{I.ta  «  taJteaso  asj-lsEi  Jtl     .oasolriO 

8l  :4oo0  ;I-0iifeci©l©G     tieqsq  lo  aii/J-osli/nBia  arlJ  ni  bean  zl   ^ssle 

lo  d'ueliiXasiq  al  eiweJ   ,0  nrioL     .xasqmoo  ^asSm^leb  'to  J-nsfclEsiq 

Dod-ixoexs  ajBW  io&iSaoo  &  ^^i^l  ^SS.  ^Jbusx/a  nO     .xfieqinoo  lllJxilfilq 

d^aiii  gebivoiq  rioixlw  ^xfiBqa^osi  d-afifxaelsb  faia  llij-aijslq  naewctscf 

eeld-ld-nisx/p  ©jrwX  anliii^osluriani  lol  asld-lXiosl  sil;^  aisd  llld-nliilq 

o:^  aolitao:;       -  '    levj  x^sqiaoo  cfTiBbnelef;  itidi   ^©sla  nleoi  lo 

ig1  ssle  fljtaoi  od^j:  lo  XIa  llJt^tniBlq  iaoil   (b-andoiaci  bluow  -^jsqaoo 

0*  »arB«  ati;^  XX»e  i)Xj;;ow  llic^nisXq  Mb  ^^fexnaai  £  bsd  il  doldw 

:   'tc'J-a   ,aiij*x  evil  lo  6oj:i©c  -aaqmoo  *iijBfea«l»6 

at.ivoi.:;  osls  ioBiiiaott  mT     .^nolttvci^  aoliBllBoa&o  alBii&o 


.2- 

that  the  rosin  size  delivered  should  be  invoiced  by  plaintiff 
to  defendant  company  on  a  sight  draft  basis  on  the  day  of 
shipment,  on   a  net  cash  basis  f.  o,  b,  Jacksonville,  Florida. 
There  is  evidence  tending  to  show  that  defendants  desired  to 
become,  in  effect,  brokers  for  plaintiff's  product,  but  that 
they  did  not  wish  by  so  doing  to  jeopardize  their  own  business, 
which  was  similar  to  plaintiff's  in  that  the  products  of  both 
companies  were  used  in  the  lianufacture  of  paper;  that  defendant 
Cook  felt  that  it  would  be  harmful  to  defendants'  business  if 
it  became  known  that  defendant  company  was  selling  plaintiff's 
product  in  cooipetitlon  with  firms  which  were  selling  defendant 
company's  casein,  and  for  that  reason  defendants  desired  to 
continue  the  said  contract  but  to  have  the  product  sold  to 
defendant  corporation  by  plaintiff  handled  through  a  separate 
corporation,  which  should  operate  as  an  agency  for  them;  that 
in  order  to  accoirplish  their  object,  defendants  Intended  to 
have  the  mills  to  whom  defendants  were  selling  plaintiff's 
rosin  size  believe  that  they  were  obtaining  the  rosin  size 
froBi  the  producer  and  shipper,  and  that  in  furtherance  of  this 
purpose  defendant  Cook  organized  a  new  corporation,  which  was 
called  the  Southern  Chemical  Corporation,  which  name  was  intended 
to  indicate  that  it  was  a  southern  co::,pany,  because  rosin  was  ob- 
tained from  the  south,  and  defendants  arranged  for  shipments  to 
be  made  by  plaintiff  in  the  name  of  Southern  Chemical  Corporation 
and  for  plaintiff  to  accept  the  return  of  empty  drums  at  Jackson- 
ville, because  defendants  thought  that  it  might  be  detrimental  to 
their  purpose  if  it  became  known  to  the  cistomers  that  Southern 
Chemical  Corporation  did  not  have  a  plant  in  the  south;  that 
that  corporation  did  not  have  any  plant  anywhere  but  was  merely 
a  one  oan  agency  located  at  Mt.  Vernon,  Hew  York,  where  the  cor- 
poration was  organized;  that  defendant  Cook  made  E.  Y.  Burckhalter 
president  of  the  Southern  Chemical  Corporation  and  sent  him  money 
to  open  an  account  for  that  corporation  in  a  Mt.  Vernon  bank  aod 
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directed  him  to  sign  checks  as  president  of  the  Southern  Chemical 
Corporation;  that  plaintiff  was  ordered  by  defendants  to  make 
all  shipiaents  in  the  name  of  Sou-^hern  Chemical  Corporation  of 
New  York  as  consignor;  that  all  of  the  goods  so  shipped  bj 
plaintiff  were  paid  for  save  the  shipments  for  whic^i  suit  is 
brought.  The  evidence  of  plaintiff  also  tends  to  show  that 
Burckhalter,  on  Septeiiiber  2,  1937,  wrote  to  Cook,  advising 
him  that  he  had  found  a  new  rosin  size  connection  whose  product 
was  cheaper  than  plaintiff's  product  and  he  suggested  trans- 
ferring their  rosin  size  business  to  the  other  company  when 
it  would  be  ready  for  operation;  that  defendant  company,  by- 
Cook,  In  a  letter  dated  September  4,  1937,  practically  endorsed 
Burckhalter 's  plan  of  transferring  the  business  to  another  company; 
that  Burckhalter,  on  Septeaber  7,  1937»  vvTOte  Cook  a  letter  in 
which  he  stated,  inter  alia:   "However,  I  think  it  advisable  to 
give  him  [the  president  of  plaintiff  corporation]  the  necessary 
support  until  we  are  able  to  transfer  ship.ients  to  Goodyear 
Yellow  Pine  as  we  have  contracts  and  cojamitments  ahead  which 
we  must  fill  pending  our  transfer  of  shipments  to  Picayne, 
Miss*  Confidentially,  you  need  have  no  fear  of  Lewis  carry- 
ing on  a  Size  business  without  us«  He  hasn't  got  what  it 
takes,"  The  evidence  also  tends  to  show  that  Cook  controlled 
the  defendant  company  and  the  Southern  Chemical  Corporation. 
If  it  were  necessary,  we  might  state  other  facts  and  circum- 
stances shown  by  the  record  that  tend  to  support  plaintiff's 
theory  of  fact.  During  the  trial,  which  lasted  over  a  week, 
plaintiff  offered  in  evidence  ninety-six  exhibits  and  they      \ 
were  admitted  by  the  trial  court  sub;Ject  to  a  general  objection 
by  defendants  tiiat  they  did  not  tend  to  prove  agency.  As  plain- 
tiff was  about  to  rest  its  case  its  counsel  re-offered  the 
exhibits  in  evidence  and  defendants  made  the  same  general  ob- 
jection to  their  admission.  The  trial  court  then  ruled  that 
the  exhibits  should  not  be  admitted  in  evidence.  After  an 
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exasiination  of  the  exhibits,  we  are  unable  tc  iindeTstand  upon 
what  theory  the  trial  court  made  tiiis  ruling,  as  the  exhibits 
undoubtedly  tend  to  support  plaintiff's  theory  as  to  the 
relationship  of  the  parties,  and  some  of  them  very  strongly 
tend  to  support  plaintiff's  case.  Defendants  attempt  to  justify 
the  ruling  of  the  court  upon  the  claim  that  at  the  conclusion  of 
the  evidence  plaintiff  presented  all  of  the  exhibits  en  masse  and 
that  it  was  not  the  duty  of  the  trial  court  to  separate  the 
competent  exhibits  freaa  the  incompetent,  and  that  the  trial  court 
was  therefore  justified  in  rejecting  all  of  them.  This  contention 
ignores  the  fact  that  during  the  trial  the  ejthibits  were  offered 
separately  ©r  in  small  groups,  and  the  trial  court  and  defendants' 
counsel  had  ample  opportunity  to  Inspect  thsm.  The  present  posi- 
tion of  defendant*  in  reference  to  these  exhibits  does  not  appeal 
to  our  sense  of  Justioeij  The  exhibits  should  have  been  admitted 
and  considered  hj   the  trial  court  in  passing  upon  the  motion  to 
direct.  In  this  connection  it  must  be  borne  in  ffdnd  that  agency, 
like  any  other  fact,  may  be  shovm  by  direct  or  circumstantial 
evidence,  "The  agency  nay  be  established  and  its  nature  and 
extent  shown  by  parol  evidence,  whether  it  be  direct  or  circum- 
stantial. If  there  be  doubt  about  the  extent  of  the  agency  and 
the  authority  of  the  agent  to  bind  the  principal,  reference  may 
be  had  to  th«  situations  of  the  parties  and  the  property,  acts 
of  the  parties,  and  otlier  circumstances  germane  to  the  question. 
In  other  cases  it  is  held,  where  the  evidence  shows  one  acting 
for  another  under  circumstances  implying  a  kno\vledge  on  the  part 
of  the  supposed  principal  of  such  acts,  a  prima  facie  ease  of 
agency  is  established,  Doan  v.  Duncan.  17  HI.  2725  Rockford, 
Rock  Island  and  St.  Louis  Railroad  Co^  v,  ^'ilcox,  66  id.  417," 
(Mitchell  V.  McSwen  Associates^  360  111,  278,  283,  284.) 

The  theory  of  plaintiff  was  that  defendant  company  was 
liable  under  the  contract  of  August  17,  1936,  and  that  defendant 
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Cook  was  liable  in  the  alternative j  that  defendants  used  the 
Southern  Chemical  Corporation  as  a  duimay  corporation  and  that 
that  corporation  and  Burckhalter,  its  president,  v/ere  agents 
of  defendants,  under  the  contract,  in  the  matter  ©f  the  transac- 
tions with  plaintiff,  includiiig  the  shipments  for  which  plaintiff 
sues.  It  was  the  theory  of  defendants  "that  the  sales  of  mer- 
chandise for  which  this  suit  was  brought  were  made  by  the  plaia- 
tiff  to  the  Southern  Chemical  Corporation  and  not  to  either  of 
the  defendants,  and  that  the  defendants  did  not  have  any  connection, 
directly  or  indirectly,  witli  such  purchases  by  the  Southern  Chemical 
Corporation  from  the  plaintiff;"  that  "the  plaintiff  failed  to  make 
^^"^  ^   PJ^JBa  facie  case  against  the  defendants  so  that  a  directed 
verdict  was  a  necessary  consequence*" 

"•A  motion  to  instruct  the  jury  to  find  for  the  defendant 
is  in  the  nature  of  a  demurrer  to  the  evidence,  and  the  rule  is 
that  the  evidence  so  demurred  to,  in  its  aspect  most  favorable  to 
tlae  plaintiff,  together  with  all  reasonable  inferences  arising 
therefrom,  must  iJ©  taken  most  strongly  in  favor  of  the  plaintiff # 
The  evidence  is  not  weighed,  and  all  contradictory  evidence  or 
explanatory  circumstances  must  he  rejected.  The  question  presented 
on  such  motion  is  whether  there  is  any  evidence  fairly  tending  to 
prove  the  plaintiff's  declaration.  In  reviewing  the  action  of  the 
court  of  which  complaint  is  made  we  do  not  weigh  the  evidence,  - 
we  can  look  only  at  that  which  is  favorable  to  appellant,  Yess  v> 
Yesa.  255  111.  414}  MqCune  v.  Reynolds ^  288  id.  188;  Llovd  v. 
m^kx   273  id.  489. »  (Hunter  v.  Troup.  315  111*  293,  296,  297.)" 
(Mahan  v,  Pcicliardsofi.  284  111,  App,  493.  See,  also,  ■loleverp 
Y,  Curtiss  Candy  Co..  293  Hi-  A.pp.  586,  597.) 

After  a  careful  consideration  of  the  evidence,  viewed  in 
the  light  of  the  foregoing  principles  of  law,  we  have  reached  the 
conclusion  that  there  is  undoubtedly  evidence  sufficient  to  malsB 
out  a  prima  facie  case  for  plaintiff  against  defendants.  In  our 
Judgment  it  would  amount  to  a  miscarriage  of  Justice  to  permit 
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the  Instant  judgment  to  stand. 

Defendants  have  heretofore  filed  &  liiotion  in  tiiis  court 
to  transfer  this  appeal  to  the  Supreme  court  on   the  ground  that 
constitutional  questions  were  raised  in  the  trial  court,  W© 
denied  that  motion.  Defendants,  in  their  brief,  renew  the 
motion.  We  adhere  to  our  former  ruling.  Defendants  also  filed 
a  motion  to  strike  the  report  of  proceedings  from  the  record. 
We  denied  that  motion.  Defendants  renew  the  motion  in  tl^lr 
brief.  We  adhere  to  our  former  ruling. 

The  judgment  of  the  Municipal  court  of  Chicago  is 

reversed  and  the  cause  is  remanded  for  a  new  trial, 

JtTDGI.!EHT  HEVERSID  kWO   CAUSB 
REllANDl^D  FOR  k   NEW  TRIAL. 

Friend,  P,  J,,  and  Sullivan,  J.,  concur,, 
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TS&  PS0FidS,.ij|;j!HS  STATE  OP  t> /w  X  j -^  *f%*|^::*°  ^.  I'" 

Def endaot  ia.  %r or  ,         _J. jEaaGR^m  MUMCJML 

-^i    dotiif  op^iaicACio, 


MRS.  MARIE  GRIFFIH,  ) 

Plaintiff  in  Error.     ) 

MR.  JUSTICE  SCANUH  DELIVERED  THE  OPIBTION  OP  THE  COURT. 

Defendant  was  charged  with  a  violation  of  par,  162, 
chap,  38,  111.  Rev,  Stat.  1937>  in  that  on  November  2,   1942, 
at  the  City  of  Chicago,  etc.,  she  "was  then  and  there  unlaw- 
fully, wilfully  and  knowingly  the  keeper  of  a  certain  house 
of  ill-fame  or  assignation,  or  place  for  the  practice  of 
prostitution."   Defendant  waived  a  Jury  and  the  trial 
court  found  her  guilty  of  the  offense  and  sentenced  her 
to  imprisonment  in  the  County  jail  for  a  term  of  thirty 
days.  Defendant  sues  out  this  writ  of  error. 

Defendant  contends  that  the  competent  evidence 
introduced  against  her  does  not  prove  her  guilty  of  the 
charge;  that  the  prosecution  relied  upon  statements  made 
by  Peggy  Jones  and  Melba  DeTere  while  they  were  in  the 
police  station  and  under  arrestj  that  these  statements 
were  inadmissible  as  against  defendant;  that  no  prostitution 
was  proved  by  competent  evidence  to  have  taken  place  in  her 
home;  that  the  court  in  finding  her  guilty  placed  great 
reliance  upon  an  exhibit  which  had  not  been  admitted  in 
evidence;  that  if  the  incompetent  testimony  be  disregarded 
there  remains  no  evidence  upon  which  a  conviction  could  be 
basedp  and  that  the  prosecution  failed  to  prove  defendant 
guilty  beyond  a  reasonable  doubt» 

On  November  2,  1942,  two  police  officers  went  to 
the  home  of  defendant.  One  of  them,  James  Hoey,  went  to 
the  rear  of  the  house  and  remained  there  while  the  other, 
William  J.  Cusack,  went  to  the  front  of  the  house  and  rang 
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the  doorbell.  Cusaok  testified  that  he  was  admitted  by  a 
colored  maid  and  that  Peggy  Joiaes  was  standing  behind  the 
aiaid;  that  he  saw  defendant  and  she  said  to  him,  "So  you 
are  Johnnie's  friend?"  tiiat  he  said,  "Yes,"  and  excused  his 
appearance,  saying  that  he  had  been  bowling j  that  defendant 
asked  him  if  he  wanted  to  go  upstairs  and  he  said,  "Yes;" 
that  he  then  went  upstairs  with  Peggy  Jones  to  a  room  on  the 
second  floor;  that  the  colored  maid  had  two  towels  and  she 
threw  back  the  covers  of  the  bed  and  left  the  roan;  that  he 
then  placed  Peggy  Jones  under  arrest;  that  as  he  was  leaving 
the  room  he  heard  a  radio  playing  in  the  next  room,  so  he 
knocked  oa  the  door  and  Melba  DeVere  came  to  the  door  attired 
in  a  slip,  whereupoa  he  placed  her  under  arrest;  that  then 
they  all  went  downstairs,  aM  b»  knocked  on  the  door  of 
defendant's  apartment  and  when  the  colored  maid  opened  the 
door  he  placed  defendant  under  arrest;  that  he  told  her  that 
he  was  a  police  officer  and  that  his  commanding  officer  was 
in  the  rear  of  the  building;  that  defendant,  at  the  time  he 
saw  her,  was  lying  ©n  a  couch  and  he  asked  what  was  wrong 
with  her  and  she  said,  "Arthritis;"  that  he  asked  her  how 
long  she  had  been  living  in  the  place  and  she  said  eighteen 
or  twenty  years;  that  defendant,  her  husband,  Peggy  Jones 
and  Melfea  DeVere  were  taken  to  the  police  station,  where 
Officer  Hoey  questioned  Peggy  Jones  and  Melba  DeVere,  both 
of  whcMi  signed  written  statements.  The  officers  testified 
that  defendant  made  no  statement  nor  comiiient  during  the  time 
Peggy  Jones  and  Melba  DeVere  were  questioned;  that  defendant 
just  sat  there;  that  the  room  in  the  police  station  where  the 
two  women  were  questioned  "was  about  15  feet  by  15  or  20 
feet,"  It  is  undisputed  that  defendant  did  not  see  the 
written  statements  signed  by  Peggy  Jones  and  Melba  DeVere 
and  that  they  were  not  read  to  her.  Officer  Hoey  testified 
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tliat  he  asked  defendant  if  she  would  sign  a  statement  and  that 
she  said,  »m,»   but  upon  cross-examination  he  stated  that  i» 
never  asked  her  any  questions,  Melha  DeVere  testified  that 
she  was  working  for  Nelsner  Brothers  Department  Store  and  that 
she  lived  on  the  second  floor  of  defendant's  home;  that  she 
did  not  practice  prostitution  at  any  time  and  that  she  never 
gave  defendant  any  money  from  prostitution}  that  at  the  time 
she  was  arrested  in  defendant's  home  she  was  lying  down  because 
she  was  not  feeling  well;  that  after  she  was  taken  to  the  police 
station  she  signed  a  statement  presented  to  her  by  the  officers; 
that  the  statements  made  In  the  statement  are  untrue |  that  she 
signed  the  statement  because  the  police  officer  told  her  that 
«lf  I  would  sign  a  statement  against  this  woman  he  would  let 
me  go  home;"  that  at  the  time  she  was  questioned  by  the  police 
in  the  station  defendant  was  sitting  in  the  room  about  ten  feet 
away  from  her;  that  the  conversation  she  had  with  the  police 
officers  was  held  in  low  tones  and  that  nobody  standing  ten 
feet  away  from  where  she  and  the  officers  were  could  hear  what 
was  being  said;  that  at  the  time  she  was  questioned  and  signed 
the  statement  she  was  in  police  custody,  charged  with  an  offense, 
and  that  the  only  reason  she  signed  the  statement  was  to  get  out 
of  the  police  station.  Defendant  testified  that  she  was  a 
married  woman  and  had  lived  at  the  place  in  question  for 
twenty-two  years;  that  she  o?^ns  the  property;  that  at  the  time 
sfe«  was  arrested  she  had  had  arthritis  for  some  time  and  was 
lying  on  the  studio  couch;  that  she  cannot  get  around  without 
a  wheel  chair;  that  on  the  night  in  question  she  did  not  say 
t®  Officer  Cusaok,  "D©  you  want  to  go  upstairs  with  her  now?" 
that  she  did  not  maintain  a  house  of  prostitution  on  the 
premises;  that  she  had  apartments  which  she  rented  to  roomers; 
that  Peggy  Jones  lived  in  the  third  apartment  with  her  husband; 
that  she  did  not  at  any  time  receive  money  frcaa  Melba  DeVere  or   ^ 
any  other  person  from  the  proceeds  of  any  acts  of  prostitution; 
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that  at  the  time  she  was  down  at  the  police  station  she  could 
not  hear  the  conversation  that  the  police  officers  had  with 
Melba  DeVere  and  Peggy  Jones;  that  the  police  officers  d:"„d  not 
at  any  time  tell  her  what  Melba  DeVere  stated  in  her  vjritten 
statement  and  that  she  did  not  iaio^-  v/hat  the  statement  contained^ 
that  upon  the  evening  in  question  iClss  Jones,  v/ho  had  an  apart-* 
ment  on  the  third  floor,  came  downstairs  to  answer  the  telephone 
and  that  after  doing  so  she  told  defendant  tiiat  a  friend  of  hers 
was  coming  over  and  she  was  going  to  dinner  with  hini;  that  when 
Officer  Cusack  entered  the  place  she  thought  he  was  Miss  Jones' 
friend.  The  testimony  of  Melba  DeVere  and  defendant  that  tended 
to  prove  that  defendant  could  not  have  heard  the  conversation 
that  took  place  between  Melba  DeVere  and  the  officers  in  the 
police  station  was  not  contradicted  by  the  officer sj  nor  did 
they  contradict  the  statement  of  Melba  DeVere  that  they  told 
her  that  if  she  signed  the  statement  against  defendant  they 
would  let  her  go  home.  The  prosecution  offered  the  vo:'itten 
statements  of  Peggy  Jones  and  i^elba  DeVere  as  evidence  against 
defendant.  The  trial  court  admitted  the  statement  of  iielba 
DeVere  as  evidence  against  defendant  but  ruled  that  the  state- 
ment of  Peggy  Jones  was  inadmissible  against  defendant. 

Defendant  strenuously  contends  that  the  trial  court 
erred  in  admitting  in  evidence  against  defendant  the  written 
statement  made  by  Melba  DeVere,  The  gist  of  the  statement  was 
that  she  lived  at  defendant's  homej  that  she  averaged  frcai 
prostitution  about      fifty  dollars  a  week  and  that  she 
gave  fifty  per  cent  of  it  to  defendant.  Officer  Cusack 
testified  that  the  answers  of  Melba  DeVere  "were  typewritten 
at  about  the  same  time  they  were  made,"  by  Officer  Downs, 
Officer  Downs  was  not  called  as  a  witness.  It  is  undisputed 
that  defendant  did  not  read  nor  see  the  statement  at  the  time 
that  it  was  made.  We  hold  thj^t  the  written  statement  of 
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Melba  DeYepft  was  not  admissible  agaiast  dsfeniant  and  that 
its  adfflissioa  eonstitut«4  perersifele  error  oader  the  facts 
of  this  case.     Sec  Pfople  y>  KozXowakj^y  368  111.  124,  whare 
th©  subject,  evidence  as  t©  a  defendant's  failure  to  d^isy 
an  accttsation,  is  dlsauss«d  at  Isagtli.     la  ans?^r  to  defersd- 
aiit*s  coatentioa  tis©  Paopl©  assmg*,  without  warraat  uud«r 
tha  record,  tisat  i%lh&  BeTere  imd©  aeeusatloas  agalast 
defendant  Im  th®  pr®a«nc«  asd  hesricg  of  the  letter  aod  that 
siefeMant  resBalaed  silent,  and  the  Feopla  coat«rd  th^t  under 
such  a  state  of  facts  the  written  stat^aisnt  of  Melba  DeYer* 
was  admissibift  tmder  the  ruling  in  People  v.  Kesslerp  333 
111.  451,     fhfir©  the  eoart  said  (pp*  4^7,  4>8): 

"For  a  reversal  of  th®  judgment,  the  plaintiff  in 
error  imtes  th®  contention,  ajra^^ag  others,  that  th«9  trial 
court  «rron@oa3ly  admit  tad  in  <&¥ld#iie«f  th®  t^^stimoay  of  the 
poliae  officer  that  Saltfe  at  t^  Bridew«ll  Bospital  stated 
that  the  plaintiff  in  error  had  shot  his,  and  that  ths 
plaintiff  in  error,  who  was  present  when  ths  3tat©3s«nt 
iras  Biad9^  did  not  denjr  the  charfe.     This  testimc^^  ii»8 
admittad  on  tfea  th«ory  tliat  ths  failare  of  th®  plaintiff 
in  9rror  to  d«»i37  tha  aestivation  was  an  adiaission  of  ii» 
truth.     An  adioission  laay  h«  issplisd  from  the  conduct  of  a 
person  char  gad  with  tht  eosiKission  of  a  crime  who  reasalnt 
silant  when  another  states  in  his  hearing  that  he  vas  con- 
cernad  in  its  p^ri^tration,  whtra  tha  statemant  is  aada 
under  circufiistaQces  which  allow  him  an  cpportunity  to  repljr 
and  \mder  which  persoBS  similarly  situated  would  ordinavily 
d'jny  tha  impatation,     (I^Ofl®  v>  Hos§,f  3^5  HI*  ^17l     E&2Slt 

y.  tatti^  312  id.  731    Bisi^-2-Jms2a*  298  id.  257^)    «» 

plaintiff  in  arrer,  it  appaars^  hs&rd  &EKi  understood  3mlth»s 
accusation.  It  was  mada  by  a  person  and  under  circumstances 
whleh  naturally  would  call  f^  a  reply  if  untma.  tfhathar 
the  charse  was  true  wb%   within  the  imowledge  of  the  plaintiff 


%^&\  «^t  «Hbs»  •so^n©  ©Xcfl^fflv*:?  fesi^jgsfi^eaon  mvtrRSlafta  tit 

wsfi^  ^mi  .lit  8<^  xMxml-^      ■  m  ^&    .         zms  to 

^^bm;  ttizt^trtt  4w9ilittw  ^*3ar«e«  ^JL^pm  ad*  fioi:^l*^^;tis<i♦5  z*fn» 

i»h3SS  &Mid  ise9sjss30  Si£i|o»*?.  i!>.ri^  tfflA  ^la«Xl«  lieBl*!S»*r  ^nsftiielsi 

«s*i;*<^f^r;  istXMI  16  *8i«iS»3-.s^€  aslS't'sw  si!^-  e^OB*^  lo  »:f&;tE'  a  riot- a 

iT^^^  t^^^  •^*j^  '^'^J^  J-iBos  wC*  »T«i!T    ♦I?'^  .Ill 

fXi^aoiiVxe  ^Ix^€w  M^atr^ls  tl^jsl-t'sls  «aoai:'?q  dt^Sjin  tit^tas  Sal'*^ 

«»   (.W  •&*  Bn  ^muti.^-.mma    i€^  .^i  sxe  a21li-xs 

r^flkiit^t?  »»Sf^Saf    ■  •  •■     'Ift©  fexe©ir  xXIs'iJssJsa  rfetrfiw 


in  error  and  he  was  at  liberty  to  make  a  reply.  The  silence 
of  the  plaintiff  in  error  was  a  clreumstance  having  a  tendency 
to  show  that  he  admitted  the  truth  of  the  accusation.  The 
probative  force  of  that  circumstance  it  was  the  jury's  province 
to  determine," 

That  case  presents  an  entirely  different  situation 
from  that  presented  in  the  Instant  proceeding,  where  the  un- 
disputed evidence  shows  that  defendant  did  not  t^ar  the  con^ 
versation  between  Melba  DeVere  and  the  police  officer,  and 
never  read  nor  heard  read  the  written  statement  that  was 
introduced  against  her.  Moreover,  Melba  DeVere  repudiated 
the  statement  and  testified  as  to  v/hy  she  signed  it.  The 
trial  court,  apparently  influenced  by  her  testisiony,  dis- 
cliarged  her.  The  record  presents  an  anomalous  situation: 
The  trial  court  during  the  hearing  of  this  cause  was  at  the 
same  time  hearing  the  charge  against  Melba  DeVere  of  being 
an  inmate  of  a  house  ©f  ill-fame,  and  despite  her  alleged 
confession  to  the  police,  the  trial  court,  on  motion  of 
her  counsel,  discliarged  her,  but  admitted  her  written  con- 
fession as  evidence  against  defendant.  The  record  does  not 
disclose  the  reason  that  prompted  the  trial  court  to  admit 
the  alleged  confession  of  Melba  DeVere  as  evidence  against 
defendant  and  to  refuse  to  admit  the  alleged  confession  of 
Peggy  Jones  as  evidence  against  defendant.  The  written 
statement  of  Melba  DeVere  was,  of  course,  admissible  against 
her.  Defendant  also  contends  that  the  trial  court  was  strongly 
influenced  in  his  decision  in  the  case  by  the  fact  that  he  had 
inspected  a  book  that  was  offered  in  evidence  by  the  prosecution 
but  not  admitted  for  th©  reason  that  defendant  objected  to  the 
introduction  of  the  book  on  the  grounds  that  it  was  taken  il- 
legally, and  counsel  for  defendant  interposed  a  motion  to 
suppress  the  offered  evidence.  The  record  shows  that  the 
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coort  took  the  motion  to  supprsss  iiader  advisement  and  that 
be  did  not  pass  upon  the  motion,  nor  did  he  admit  the  book 
in  evidence,  Upon  the  prosacution's  direct  case  Officer  ^toay 
testified  but  mad®  no  mention  as  to  the  hook  in  question* 
After  defendant  had  closed  her  case  Officer  Hoey  ivas  called 
a&  E  rebuttal  witness  on.  behalf  cf  the  People  s.nd   he  then, 
testified  that  when  defendant  got  up  from  the  couch  in  her 
home  he  saw  the  book  in  question  under  her  pillow,  that  but 
part  cf  it  showed  and  hs   picked  it  upj  that  he  then  asked 
defendant  if  it  was  her  book  and  she  said,  "Yes,  please  don't 
take  it,"  Although  the  book  was  not  admitted  In  evidence  we 
have  it  before  us.  It  contains  numerous  names  and  telephone 
numbers.  Many  of  the  names  are  thoss  of  'i9om«n»  When  defend- 
ant was  on  the  stand  she  was  shown  the  book  and  she  testified 
that  it  was  not  in  her  handwriting  and  that  she  never  saw  the 
book  before,   Th®  trial  court,  at  the  conclusion  of  the  evi- 
dence, discharged  Melba  De¥ere  and  the  husband  of  defendant* 
In  deciding  the  case  as  to  defendant  iif  used  the  following 
language:  "The   Court?  I  want  to  say  this  about  the  case, 
there  is  no  quostion  in  my  sind,  I  see  that  book,  ~  there  is 
something  wrong  there,  the-  thing  has  to  be  fcrokfjn  up.  I  don»t 
know  what  I  am  going  to  do,  she  i3n*t  rurjilng  a  pure  and  simple 
rooaiing  house,"  From  the  foregoing  stateitnent,  it  appears  that 
th3  contention  of  defendant  that  the  court  was  Influenced  in 
\ils   judgment  by  the  book  is  a  laeritorious  one.  In  Peoiale  v> 
Reichertj,  352  111*  358,  3&1>  the  court  said: 

"In  the  trial  of  criminal  eases  without  a  jury,  the 
rule  common  in  chancery  proceedings  that  the  chs.ncellor  is 
presumed  to  have  considered  only  such  evidence  as  is  competent 
under  the  issues  presented  does  not  apply,  but  the  court  is 
bound  by  the  rules  of  evidence  whether  the  trial  be  before 
it  or  before  a  jury.  Courts  have  no  more  right  than  a  jury 
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to  convict  the  accused  on  incompetent  evidence,     •«•  ^^  ^     it 

is  evident  from  the  court's  statement  that  the  errors 

pre^judiced  plaintiff  in  error*     As  we  have  intimated, 

courts  have  no  right,  merely  because  there  is  a  trial 

©f  a  ease  before  them  without  a  jury,   to  override  rules 

of  evidence  in  the  trial  of  the  facts," 

fhe  judgment  of  the  Municipal  court  of  Chicago 

Is  reversed  and  the  cause  is  remanded  for  a  new  trial* 

JTJDGMEMT  R3VERSSD  AM) 
CAtJSS  RB]m!®lD  ?0R  A 
HEvf  TRIAL» 

Friend,  P.  J.,  and  Siaiivan,  J,,  concur <. 
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THE  PSOPLS  OP  THE  SIATE  OP         ,  ' 
ILLINOIS,.,,  ...  '- 

'Xi9if90^t-'i£  Error , 


A.  PRKD  KABAMA, 


(ERROR  ^  CqoNTy  COURT 


OF  COOK  CPONTY, 


Plaintiff  in  Srrop, 
Iffi*  JUSTICE  SCANLAN  DELITSRSD  THE  OPIHION  OP  THE  COURT, 

Defendant  was  prosecuted  for  violation  of  the  Medical 
Practice  Act  of  the  State  of  Illinois,  The  information  con- 
tains seven  counts,  A  jury  returned  a  verdict  finding  defend- 
ant giiilty  as  to  counts  1,  2,  3,  4,  *>  and  7,  and  not  guilty  as 
to  count  6,  The  trial  court  overruled  a  motion  for  a  new 
trial  and  fined  defendant  $100  upon  each  of  counts  1,  2,  3,  4, 
5  and  7,  a  total  of  $600,  Defendant  sued  out  a  writ  of  error 
in  the  Suprexae  court  on  the  assumption  that  constitutional 
questions  vers   involved.  That  court  held  (383  111,  284)  that 
there  was  no  fairly  debatable  constitutional  question  involved, 
and  transferred  the  cause  to  this  courts 

Sec,  24  of  the  Medicine  and  Surgery  Act  (111,  Rev. 
St«t.  1943#  ch.  91,  i«r,  l6i)  is  as  follows: 

"If  any  person  sliall  hold  himself  out  to  the  public 
as  being  engaged  in  the  diagnosis  or  treatment  of  ailments  of 
human  beings;  or  shall  suggest,  recoim&end  or  prescribe  any 
form  of  treatment  for  the  palliation,  relief  or  cure  of  any 
physical  or  mental  ailment  of  any  person  with  the  intention 
of  receiving  tterefor,  either  directly  or  indirectly,  any  fee, 
gift,  or  compensation  whatsoever;  or  shall  diagnosticate  or 
attempt  to  diagnosticate,  operate  upon,  profess  to  heal, 
prescribe  for,  or  otherwise  treat  any  ailment,  or  supposed 
ailment,  of  another;  or  sliall  jsaintain  an  office  for  exami^ 
nation  or  treatment  of  persons  afflicted,  or  alleged  or 
supposed  to  be  afflicted,  by  any  ailment;  or  shall  attach 
the  title  Doctor,  Physician,  Surgeon,  M,  D,,  or  any  other 
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word  or  abbreviation  to  his  name,  indicative  that  he  is  engaged 
in  the  treatment  of  human  ailiaents  as  a  business j  and  shall  not 
then  possess  in  full  force  and  virtue  a  valid  license  issued  by 
the  authority  of  tliis  State  to  practice  the  treatment  of  human 
ailiaents  in  any  manner,  he  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  less 
than  one  hundred  dollars  nor  more  than  five  hundred  dollars,  or 
by  confinement  in  the  county  jail  not  more  than  one  year,  or  by 
both  such  fine  and  imprisoiMent,  in  the  discretion  of  the  court," 
Each  of  the  seven  counts  charges  tiaat  defendant  did  not 
possess  a  license  issued  by  the  State  of  Illinois  to  practice  the 
treatment  of  human  ailiaents  in  any  manner.  The  first  count 
charges  that  defendant  did  "unlawfully  diagnosticate  or  attempt 
to  diagnosticate  an  ailment  or  supposed  ailment  of  another, 
to-wit:  did  then  and  there  diagnose  a  supposed  ailment  of  Louis 
Janezak  as  shattered  bones  in  the  top  of  the  spine  adjoining  the 

skull."  Count  2  charges  that  defendant  did  "unlawfully  diagnos- 

©r  attempt  to  diagnosticate 
tlcate/an  ailment  or  supposed  ailment  of  another,  to-wit:  did 

then  and  there  diagnose  a  supposed  ailment  of  Louis  Janczak  as 

a  tilted  skull  and  as  the  bone  that  is  a  joint  of  the  top  of  his 

spine  being  over  to  one  side,"  Count  3  charges  that  defendant 

did  "unlawfully  diagnosticate  or  attempt  to  diagnosticate  an 

ailment  or  supposed  ailment  of  another  to-wit:  did  then  and 

there  diagnose  a  supposed  ailment  of  Louis  Janczak  as  a  bone 

at  the  top  of  the  spine  being  out  of  place."  Count  4  charges 

that  defendant  did  "unlawfully  operate  upon,  profess  to  heal, 

prescribe  for  or  otherwise  treat  an  ailment  or  supposed  ailment 

of  another,  to-wit:  did  then  and  there  treat  the  supposed 

shattered  bones  in  the  top  of  the  spine  adjoining  the  skull  of 

Louis  Janczak  and  the  tilted  skull  and  the  bone  at  the  top  of 

the  spine  being  over  to  one  side  of  Louis  Janczak  by  twisting 

his  head  and  neck  with  his  fingers  and  hands,"  Count  5  charges 
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that  defendant  did  "unlawfully  suggest,  recommend  or  prescribe 
a  form  of  treatment  for  the  palliation,  relief  or  cure  of  a 
physical  or  maital  ailment  of  a  person  with  the  intention  of 
receiving  therefor  either  directly  or  indirectly,  a  fee,  gift 
or  compensation,  to-wit:  did  then  and  there  suggest  recomaiend 
and  prescribe  the  twisting  of  the  head  and  neck  of  Louis  Janczak 
with  the  intention  of  receiving  a  fee  of  $^.00  in  cash  therefor*" 
Defendant  was  acquitted  as  to  the  charge  in  count  6,  Count  7 
charges  that  defendant  did  "unlawfully  maintain  an  office  for 
examination  or  treatment  of  persons  afflicted  or  alleged  op 
supposed  to  be  afflicted  with  any  ailment,  to-witj  did  then 
and  there  maintain  an  office  for  the  examination  and  treatment 
of  persons  afflicted  and  alleged  and  supposed  to  be  afflicted 
with  any  ailment  at  188  West  Randolph  Street,  Chicago,  Illinois, 
equipped  with  a  Chiropractic  table  an  X-ray  machine  aad  a 
Neurocolometer • " 

The  People  called  Louis  Janczak  as  a  witness.  He 
testified  that  he  was  an  inspector  for  the  Department  of 
Registration  and  Sducation  of  the  State  of  Illinois  and  was 
so  employed  about  July  17,  1941;  that  upon  that  date  he  went 
Into  the  building  at  188  West  Randolph  street  and  in  the  lobby 
of  that  building  he  noticed  in  a  display  ?/indow  a  display  of 
"Kabana  &.   Kabana;"  that  the  ?;indow  "had  various  pamphlets  and 
literature  stating  the  treatment  of  chiropractic  and  pictures 
of  different  people  in  there,"  including  one  of  Jack  Dempsey, 
"and  the  heading  was  signed  Kabana  &  Kabana  >  *  -^  room  1405;" 
that  in  connection  with  the  names  of  Kabana  &  Kabana  were  the 
words  "Scientific  chiropractor;"  that  he  then  went  to  the 
fourteenth  floor  and  walked  into  the  Kabana  office;  that  the 
lady  at  the  desk  asked  him  what  he  wanted;  that  on  the  door  of 
the  office  were  the  words  "Kabami  &  Kabana;"  that  in  the  office 
were  tables,  chairs,  pictures  on  the  wall  and  rugs  on  the  floor; 
that  he  did  not  see  the  defendant  that  day  but  that  he  saw  him 
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on  July  21,  1941,  at  the  same  office.  (Here  the  witness  identi- 
fied defendant,  who  was  sitting  in  the  courtroom.)  The  witness 
further  testified  that  on  the  last  date  he  was  sitting  in  the 
reception  room  when  the  doctor  came  into  the  rooai  that  the 
young  lady  at  the  desk  told  him  to  go  into  the  dressing  room 
and  strip  to  the  waistj  that  he  undressed  himself  in  the  dress- 
ing room  and  sat  there  waiting  for  a  little  while;  that  "Dr. 
Kabana"  called  him  in  and  looked  at  his  x-ray  pictures  and 
told  him  that  he  was  in  bad  shape,  that  he  was  a  lucky  dog 
that  he  came  over  to  see  hlaj  that  the  doctor  said,  "You  see 
the  picture?  Youp  spine  is  tilted  from  your  skull.  The  bones 
are  all  shattered  here.  If  you  didn't  come  here  until  a  little 
later  the  thing  would  hare  grown  together,  them  bones,  and  I 
wouldnH  be  able  to  treat  you,  tat  now  I  can  treat  youj"  that 
he  sat  there  on  a  little  stool  and  tlw  doctor  put  the  picture 
up  to  the  light  and  ran  a  oalometer  down  his  spine  and  marked 
off  his  neck  and  spine,  and  then  he  said,  "That  is  all.  60 
outside  and  the  girl  will  give  you  another  appointment;"  that 
he  dressed  and  paid  the  girl  five  dollars  and  she  gave  him  a 
receipt  for  it;  that  the  girl  made  an  appointment  for  him  and 
he  returned  on  July  24,  and  undressed;  that  defendant  called 
him  into  his  private  roc«a  and  "went  through  the  same  form  as 
we  did  on  the  21st,"  and  defendant  "ran  the  calometer  down  my 
spine  and  marked  off  my  spine  and  neck  and  said,  'I  would  like 
to  spend  about  one  ho\ir  with  you,  but  I  just  haven»t  the  time, 
but  I  will  spend  it  with  you  next  trip;'" that  the  doctor 
"called  off  some  numbers  to  the  nurse  that  was  in  the  room," 
whose  name  was  Kabanus;  that  she  did  some  writing  at  a  little 
desk  in  the  roomj  that  the  doctor,  also  the  young  lady,  told 
him  to  return  on  July  29.  Here  the  witness  testified  that  a 
neuro-calometer  is  "a  meter  that  locates  nerve  pressure  of 
the  spine.  It  is  a  little  instrument,  a  round  instrument, 
with  two  little  points  coming  out,  and  he  runs  it  down  the 
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spine^  and  there  is  a  dial  on  the  rlghthand  with  a  hand  on  It^ 
and  It  has  a  dial  on  the  hand;"  that  he  paid  three  dollars  on 
July  24  and  received  a  receipt  for  the  money;  that  on  July  2f 
he  returned  to  the  defendant's  office^  "undressed,  stripped  to 
the  waist;  Kabana  called  me  into  his  private  room  and  ran  the 
neuro-calometer  down  my  spine  and  then  he  brought  out  the 
x-ray  pictures,  put  them  to  a  light  and  he  started  to  show 
me  various  spots  on  the  pictures  about  my  shattered  bone  and 
spine  up  to  the  skull*  He  told  me  my  skull  was  tilted  a  little, 
and  he  says,  'You  see  this  white  line  running  through  here?* 
He  says,  ♦That  line  indicates  that  this  bone  must  be  put  into 
place  to  do  away  with  that  white  line»»  He  says,  'Your  treat- 
ment is  a  very  serious  treatment,*  He  says,  »It  will  take  a 
period  of  time  to  treat  you,*  He  says,  »I  can  treat  you  in  a 
dozen  or  so  treatments,  and  then  you  won't  come  back  to  me  but 
you  will  have  agreed  to  my  plans  of  treating,*  I  asked  Mb 
what  were  the  plans  of  treating.  He  says,  *My  plans  of  treating 
are  six  months  of  treatment,  but,*  he  says,  *  three  times  a  week;'" 
that  the  witness  asked  defendant,  "What  will  that  cost  me,"  to 
which  defendant  answered,  "It  will  cost  you  $180,  with  a  $A$   down 
payment  and  the  rest,  $8  a  week;"  that  the  witness  said,  "Gee, 
that  is  quite  a  lot  of  money  to  raise,  $4^  right  now;  I  don't 
think  I  can  do  it,"  to  which  defendant  answered,  "I  can  probably 
come  in  and  take  three  treatments  a  week  at  $3  a  treatment,"  to 
which  the  witness  responded,  "iell,  I  will  agree  to  your  plan;" 
that  defendant  said,  "I  will  give  you  one  dozen  or  so  of  treat- 
ments, maybe  eighteen,  and  then  you  won't  never  return  to  me, 
you  will  be  in  the  same  shape  as  you  were  when  you  first  come 
in;"  to  which  the  witness  responded,  "I  will  have  to  talk  this 
over  with  my  wife;"  that  he  then  went  out  and  dressed  and  when 
he  left  the  outer  room  he  gave  the  girl  two  dollars  and  got  a 
receipt  for  it.  The  witness  further  testified  that  upon  the 
last  visit  the  defendant  showed  him  three  x-rays,  for  which  the 
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witness  paid  fifteen  dollars}  that  a  young  lady  by  the  name  of 
Kabamis  took  the  x-r&y  pictxires  on  July  1S|  that  the  v;ltnes3 
saw  the  defendant  again  at  his  office  on  iugust  8;  that  ':h« 
doctor  asked  him  why  he  stayed  away  so  long  and  called  h3M 
into  his  private  office,  where  the  witness  said,  "Doc,  li  was 
pretty  hard  for  ms  to  meet  the  $45  down  paysaent,  I  would  lik» 
to  get  the  treatment  but  I  just  can't  laake  the  dowji  psyiaeat,'" 
to  wMch  defendaint  answered,  ""?©  can  come  to  sorae  otlier  arrange- 
ment;'* that  the  witness  told  the  defendant  that  he  ^as  going  t© 
see  somebody  else  on  North  avenue,  to  which  defendant  answered, 
••ihy  do  you  want  to  go  over  to  see  S€»aebody  else,  don*t  you 
know  I  am  the  best  engineer  in  this  business?"  that  the  witness 
laid  five  dollars  on  defendant's  desk,  but  as  defendant  did  m>t 
pick  it  up,  tfm   witness  did;  tliat  he   then  went  to  ths   dressing 
room  ai»3l  stripped  to  the  waist  and  went  into  the  private  treating 
room  and  defendant  ran  the  nsuro-calometer  down  his  spine  and  he 
showed  the  witness  the  x-rays  "with  lay  sj^ine  and  skull  shattered 
and  he  put  me  on  a  *  *  ^   table  which  was  tilted;"  that  while  he 
was  oa  the  table  defendant  "pressed  ay  body  and  hs  lowered  It  down 
and  he  told  to  lay  on  my  lefthand  side,  I  laid  on  the  lefthand 
side  and  he  laanipulated  -«.***!  laid  on  the  lefthand  side*  » 
pressed  with  his  hands  on  the  righthand  side  of  my  nseck  and  then 
he  told  me  to  lay  over  on  my  righthand  side  and  he  pressed  with 
his  hands  along  my  spine  here  and  the  neck,  and  then  he  gave  my 
head  a  twist  and  it  snapped,  and  he  says,  «That  is  all.»  And  I 
walked  out  and  he  told  me  to  lay  down  on  a  little  couch  there 
for  a  couple  of  minutes,  I  laid  there  for  a  few  minutes  and 
then  dressed  up  and  walked  outside  and  paid  the  girl  $5>"  for 
which  he  got  a  receipt.  The  witness  then  testified  that  in  the 
doctor's  private  office  "there  is  a  table,  a  tilted  t<^ble,  stand- 
ing up  this  way  at  the  desk  and  in  there  are  little  filing 
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cabinets  fr©m  the  little  ones  on  the  desk.  There  is  a  little 
frame  with  glass  in  front  of  it  where  Kaban^  has  his  x-rays  - 
*  *  *  where  Kahana  put  his  x-rays  that  let  the  light  onj" 
that  he  saw  him  do  that.  The  witness  farther  testified  that 
on  the  day  that  the  x-rays  were  taken  he  was  given  "boodle cs 
and  pampl^iletsj "  that  there  were  lots  of  other  boo3cl«3toand 
pamphlets  of  the  same  kind  in  the  office,  CJpon  cross-exami- 
nation the  witness  testified,  inter  alia,  that  defendant  told 
him  on  the  21st  or  29th  of  July  that  he  had  some  shattered 
bones  between  the  spin©  and  his  neck|  between  his  ngek  and 
his  skullj  that  when  he  first  went  to  see  the  defendant  he 
told  the  latter  that  he  had  a  pain  along  his  shoulder  and 
neekj  that  as  a  matter  of  fact  he  did  not  have  a  pain  there} 
that  on  July  29  the  defendant  told  him  tiiat  he  wras  going  to 
straighten  the  bones  out.  The  witness  further  testified  that 
the  purpose  of  his  visits  to  the  doctor  was  to  get  inforciation 
that  might  be  used  in  a  criminal  case  against  the  defendant. 
The  witness  was  subjected  to  a  long  cross-examination,  the 
evident  purpose  of  which  was  to  break  down  liis  testimony,  but 
■w©  do  not  deem  it  necessary  to  state  at  length  the  cross- 
examination  for  the  reason  that  defendant  did  not  take  the 
stand,  nor  did  he  call  any  witness  to  contradict  or  rebut 
the  testimony  of  Janozak,  nor  did  defendant  offer  a  license 
showing  that  he  was  authorized  to  treat  human  ailments  in 
any  way,  although  the  burden  of  proving  that  he  had  a 
proper  license  rested  upon  defendant,  (People  v.  Frankowsky, 
371  111*  4-93,  49?|  People  v.  Fader ewskip  373  Hi.  197,  199.) 
Upon  redirect  the  witness  testified  that  upon  the  cover  of 
certain  pamphlets  that  he  obtained  in  the  office  of  defendant 
appear  the  words,  "Kabana  &  Kabana,  Scientific  Chiropractors," 
He  further  testified  that  he  did  not  upon  any  occasion  tell 
defendant  that  he  had  shattered  bones  at  the  top  of  his  spine, 

nor  did  he  tell  him  that  he  had  a  tilted  skull,  nor  did  he 
tell  him  that  the  top  of  his  spine  was  out  of  place.  At  the 
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conclusion  of  the  examination  of  the  witness  the  four  receipts 
were  offered  in  evidence. 

We  have  before  us  a  case  where  the  evidence  shows 
clearly  that  defendant,  without  a  license  to  practice  chiro- 
practies,held  himself  out  as  a  chiropractor  and  administered 
certain  treatments  to  the  witness  Janesak,  It  is  due  to  tho 
honest,  qualified  and  licensed  chiropractors  to  say  that  defend- 
ant was  not  only  practicing  without  a  license  but  that  his 
treatment  of  Janczak  shows  that  he  was  a  charlatan,  and  not  an 
honest  follower  of  the  chiropractic  system* 

That  defendant  practically  relied  upon  the  constitutional 
questions  urged  by  Mm  to  reverse  the  judgment  of  the  County  court 
is  Indleated  by  his  brief*  Aside  frcm   the  constitutional  points 
urged  a  few  other  points  are  raised  but  they  are  very  briefly  and 
superficially  argued,,  Prom  a  reading  of  the  abstract  it  would 
appear  that  the  trial  court  gave  only  two  instructions  to  the 
jury  and  refused  one.  The  record,  however,  discloses  that  the 
trial  court  gave  to  the  jury  twenty-nine  instructions,  some  of 
them  lengthy.  At  the  instance  of  defendant  the  trial  court  gave 
a  special  instruction  as  to  each  count.  After  reading  all  of 
the  given  instructions  w©  are  of  the  opinion  that  the  People, 
not  the  defendant,  might  justly  complain  of  the  instructions 
as  a  whole*  Defendant  ocMaaplains  that  the  court  erred  in  giving, 
at  the  instance  of  the  People,  instructions  number  16  and  number 
21,  and  in  support  of  his  contention  cites  People  v*  Brown*  336 
111,  257.  In  the  Brown  case  the  Supreme  court  held  that  an  in- 
formation which  charged  that  the  defendant  "did  willfully  and 
unlawfully  practice  a  system  or  method  of  treating  human  ailments 
without  the  use  ©f  drugs  or  medicine  and  without  operative  surgery, 
without  a  valid  existing  license  so  to  do,"  was  not  sufficiently 
specific  to  advise  the  defendant  of  the  nature  and  cause  of  the 
accusation  or  to  state  an  offense  punishable  under  the  Act*  The 
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Information  in  the  present  proceeding  is  not  subject  to  that 
criticism,  as  each  of  the  counts  specifically  avaps  the  overt 
act  constituting  the  violation  of  the  statute.  There  is  no 
merit  in  the  instant  contention. 

Defendant  contends  that  the  trial  court  erred  in  re- 
fusing to  give  the  following  instruction  offered  by  defendant: 
"The  Court  instructs  the  jury  that  the  laws  of  the  State  of 
Illinois  do  not  define  or  specify  what  constitutes  the  practice 
of  medicine  or  the  treatment  of  hmaaa  ailments,"  There  is  no 
charge  in  the  instant  information  that  defendant  practiced 
medicine.  As  to  the  concluding  part  of  the  instruction,  viz., 
"or  the  treatment  of  human  ailments,"  as  w©  have  heretofore 
stated,  each  of  th©  special  instructions  given  to  the  jury  at 
the  instance  of  defendant  told  the  jury  what  specific  act  the 
jury  must  find  that  the  defendant  did  before  they  could  find 
him  guilty,  T©  Illustrate:  The  special  instruetioa  as  to 
count  1  reads  as  follows:  "You  are  instructed  that  before  you 
can  find  the  defendant  guilty  under  Count  I  of  the  said  Infor- 
mation you  must  believe  beyond  a  reasonable  doubt  and  to  a  moral 
certainty  that  the  defendant  did  diagnose  a  supposed  ailment  of 
Louis  Janezak  as  shattered  bones  ia  the  top  of  the  spine  adjoining 
the  skull.  If  the  People  fail  to  prove  this  allegation  and  each 
element  thereof  beyond  a  reasonable  doubt  and  to  a  moral  certainty 
it  is  your  duty  to  find  the  defendant  not  guilty,  as  to  Count  1," 
There  is  no  merit  in  the  instant  contention* 

But  a  few  lines  are  given  to  the  argument  in  support  of 
defendant's  contention  that  the  verdict  of  the  jury  is  contrary 
to  the  evidence.  Defendant  states:  "*  *  *  according  to  the  evi- 
dence the  complaining  witness  had  no  ailment.  Therefore  the 
verdict  of  the  jury  ia  against  the  weight  of  the  evidence,"  In 
view  of  the  evidence  and  the  law  that  bears  upon  it  (sec,  24), 
it  is  difficult  to  believe  that  this  argument  is  seriously  made. 
The  uncontradicted  facts  demonstrate  that  the  instant  contention 
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is  without  the  slightest  merit. 

In  conclusion  we  feel  impelled  to  quote  the  follow- 
ing froa  People  v.  Shaver^  367  111*  339,  34-6: 

"The  evidence  shows  defendant's  guilt  beyond  any 
reasonable  doubt.  The  health  and  lives  of  the  people  are  of 
the  utmost  importance.  The  statute  was  enacted  to  safeguard 
them  and  to  prevent  their  beiag  jeopardized  hy   the  very  things 
this  record  discloses.  There  are  no  mitigating  circumstances 
shown,  and  a  smaller  penalty  would  but  tend  to  condone  a  grave 
offense.  The  punishment  is  not  excessive." 

In  the  instant  case  the  trial  court  was  more  than 
lenient  in  merely  fining  defendant* 

The  judgment  of  the  County  court  of  Cook  county  Is 
affirmed* 

JXJDC38EMT  AFFIRMED, 

Friend,  P.  J.,  and  Sullivan,  J.,  concur. 
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GEN.   NO.    9891 
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AGEI^DA  NO.    2 


IN  THE  ^ 

AP^LATE  COUHT  OF   ILLINOIS 
'"^^EGOND  DISTHICT 


OCTOBER  tliBri^SA.    D.      1943      ./ 


■^ 


LAVEiit^iE   wiliL,    as   AdminlBtrator 
of   tbe    Estate   of   Doneld  L.    v.all, 
deceased, 


Appel  lanV 


V. 


CHARLES  E.    GREENE   and  JEANETTE 

GREENE, 

Appellees, 


\  APPEAL^  FBDM 

Ci;HGUIf-»aQ¥«T  OF      \ 
IROQUOIo  GOUNTI.i 


DOVE,    J. : 

Appellant  brought   an  action  against   appellees   in  the  circuit 
court  of  Iroouois  County  to  recover  damages  for  the  benefit   of  the 
next   of  kin  of  Donald  L.    Wall,    decee.ed,    on  account    of   his  death  from 
injuries  sustained  in  consequence  of  being  struck  by  an   automobile 
driven  by  appellee  Jeanette  Greene.      Appellee  Charles  E.    Greene,   her 
husband,    sat  with  her  on  the  front   seat,    and  her  parents   and  her  sister 
occupied  the  rear  seat.      The   accic'ent    took  place  at  about   4:30  o'clock 
P.   14.,    on  June   8,    1941,    at   a  highway  culvert   on  U.    i.   Route   No.    52,    about 
one  mile      est  of   its   intersection  with  Stete   -ighway   No.   1.      The  deced- 
ent,   ::   minor,    five  years  of  age,   viith  iiis  mother   end  three  other  persons, 
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were  standing  on  zhe  culvert,    cloae  to  the    north  w  11  tiiereof , 
off   the   north   ed^e   of    the   paved  roadway.      As   the   Greene    car  ap- 
proached,   going  west,    another  car   going   in  the   s-ae   direction 
sounded  its   horn  and  passed  the  Greene  car,    and   as  soon  as  the 
first  car  passed  the  group  on  the  culvert,  the   decedent    jerked 
loose  from  his   mother,    who  was  holding    ila   hand,    darted  out   toto 
the  roadway   into   the  path  of   che  &reene  car  and  started  back,    but 
vms  struck   by  it,    and  died  -   few  iainuter.  Ister  from  his    injuries. 

A  jury   trial    resulted  in  a  verdict  and   a  judgment   thereon  in 
favor  of    appellees.      On  February  Ij    1943,    we  dismissed  an  appeal 
from  the  jude;ment  because  of   a  fsilui'-e  to  file   the  record  in  the 
court  within  sixty  days  from  the   filing  of  the   notice  of   appeal 
in  the  circuit  court,      x^ippellant '  s   subsequent   petition  for  leave  to 
appeal,    conformably  to   the   provisions  of  section  76  of  the  Civil 
Practice   act,    (111.   Hev.    Stat.    1941,    chep.    110,    p-'^r,    EGO),    vas 
allowed,    and  the  cause  is   thereby  before   us  Ibr  consideration. 

The   sjnended  complaint  consists  of  one    general  negligence  count, 
alleging  th£;t   Charles   E.   Greene  was    the  owner  and  operator  of   the 
automobile;    thet   it  was  telng  driven  by  Jeanette  Greene   at  his   request 
and  with  his   consent;    and  that  he  was  in  a  position  to  mninteln  super- 
vision and  control   of    the   operation  of   the  same;    that  for   800  yards 
east  of   the  culvert   appellees  had  en   unobstructed  view  of  the  higtov?;y, 
and  of   the  decedent  mid  other  chiLiren  standing  within  the  culvert  wall 
off  the  north  edge  of   the  paved  surf'ce  of   the  highway;    exce.  sive   apeed 
of    the  automobile,    at   more  th^^   forty   miles    an  hour;   fpilure   tc    dimin- 
ish the  speed;   and  f  llure  to  sound  a  horn  or  by  other  means   give  v.t-irn- 
Ing  of  the  approach  of    the   automobile,    in  violation  of   sections  146 
snd  212,    respectively,    of  chapter  95i    (the  Motor  Vehicles   --ct)   of    the 
statutes   of   this   State. 
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*Br>f3^i97fr^SaB»**Wr  ^ppellant^  clalmsthst  under  section  35 
(per.    159)    of    the   i^lvil  ■*'rnctice   set,    suprsj    the    trial   court  erred 
in  denying  his  motion,   m?de  before   the  comraen cement    of    the   trial, 
for   Judgment   jn  his  favor,    because  of   the  v/    nt  of   a  verified  answer 
to  the  verified  aniended  complaint.      The  record  shoves   that   on  March 
38,    1942,    appellees  were  ruled  to  plead  to  the  verified  anended  com- 
plaint by  April  7,   1942,     »Dn  April  4,    1943,   Jeanatte  Greene  filed  an 
unverified  answer;   and  on  the   same  day  Charles  E.    Greene  filed  a 
motion  to   dismiss  as  to  him.     Ris  motion  was  denied  on  April  9,   1942, 
and  on  April  27,   1943,    an  order  was  entered  permitting  him  to  adopt, 
as  his  answer,   the  answer  of  Jeanette  Greene,    and  reciting  that  he 
did  so.     On  June  3,   1942,   appellant   filed  his  above  mentioned  motion 
for  judgment,  which  was  denied,   and  on  the  same  day  apwellees  were 
grainted  leave  to  attach  verifications  to  the  answer,    and  to  amend  the 
same  by  interlineation.     They  filed  a  joint  verification  of  the  amended 
answer  the  next  day.     Appellants'   contention  that   each  of  them  wa«  in 
default  when  the  motion  for  judgment  was  made  cannot  be  sustained.     The 
motion  of  Charles  S,    Greene  and  the  unverified  answer  of  Jeanette 
Greene  were  each  filed  within  the  time  to  plead  limited  by  the  rule. 
So   far  as  the  abstract   shows,    no   subsequent   rule  was  en  tered  to  further 
plead  or  answer  within  any  certain   tim©.      The  permitted  verification  of 
the  answer  was  obviausly  an  amendment  thereto  and  was  filed  in  due  time* 
Amendments  to  pleadings  are  expressly  authori-ced  by   section  46  (par, 
170)   of  the  Civil  i^ractice  act,    supra,   and  by  the  terms  of   section  4, 
(par.   128),   the  act  is  to  be  liberally  construed.      So,   too,   the  claim 
that  orally  adopting  the  answer  of  a  co-defendant   is  not   a  compliance 
with  the  statutory     requirement  for  written  pleadings,    i-^  equally  un- 
sound.    When  the  written  answer  of  Jeanette  Greene  was  adopted  of  record 
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by  Charles  E.    Gxeene-,    it  beoaine  Ms  written  pleading,    as  much  so 
as  it  was  hex's.      Vhen  verified  by  them,   tne  amended  answer  con- 
formed to  the  requirements  of   section  35  of  the  Civil  Practice 
act.      Nor  is  there  any  force  in  the  argument  that  the  verification  lost 
its  effectiveness  through  the  fact  that   the  amendment  by  interlinea- 
tion was  thereaufter  made  without  being  sworn  to.     The  amendment  was  an 
interlineation  in  the  answer  admitting  the  death  of  plaintiff's  in- 
testate,    as  charged  in  paragraph  3  of  the  amended  complaint, 

Tne  claim  that  the  verdict  is  against  tne  manifest  weight  of  the 
evidence  necessitates  an   examination  of  the  testimony,      Poute  52  runs 
directly  east  and  west   at  tne  place  of  the  accident,    and  is  level  and 
without  any  curve  for  a  long  distance  in  each  direction.      The  roadway 
is  paved  eighteen  feet  wide.      The  north  and  south  walls  of  tne  culvert 
are   eacn  three  feet  from  the  edge  of  the  pavement,    and  are  two  feet 
and  ten  inches  high  and  sixteen  feet   long,      Tne  space  between   each 
wall  and  the  edge  of  tne  pavement   is  also  paved. 

At  the  time  of  tne  accident  the  sky  was  clear  and  the  sun  was 
snlning  brightly,      Tne   Greene  car  was  traveling  west  on  Route  53,    en- 
route  to  tne  home  of  appellees  in  Aurora  from  Terre  Haute,   Indiana, 
Tne  testimony  snows  the  speed  of  the  car  was  approximately  45  miles 
per  hour  as  it   aporoached  the  culvert   and  at  the  time  of  the  accident. 
Another  car,    also   going  west,    and  traveling  at   a  nign   rate  of   speed, 
overtook  and  passed  the  Greene  car  a  snort   distance  ear?t  of  the  culvert, 
and  sounded  its  horn  as  it   parsed,      Charles  S.    Greene  estimated  the 
point  of  passing  aa  somewhere  around  400  feet  to   500  feet   east  of  the 
culvert.     His  wife'and  her  father  estimated  the  distance  at  300  feet, 
and  Charles  Hufford,   aoparently  a  disinterested  witness  wno  was  stand- 
in!g  about   100  yards  east  of  the  culvert,    north  of  the  fence  on  the 
north   side  of  the  highway,   placed  the  point  of  passing  at  about  50  yards, 
or  a  little  more,    east  of  the  culvert.      The  car  wnich  passed  the  Greene 
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oar  was   from  75  to  150  feet  ahee.l  of  it   waen    the   ^cciO.ent   occurred. 
Anna   Marie   Kline,    ^^o  was   standing   on  the  culvert,    testified  thst 
the  Greene  car  caHie  verj'  close   benlnd  the   pansina;  c?r. 

Tixe   decedent  lived  %^ith  his   pax'ents  on  the  f.?rro  adjoining  the 
south  side  of  the   nighway.      South  of  the  culvert   is   a  hog  lot,    ad- 
joining  the  barn  yrrd  west  of  it,    ^^nd  the  dv;elling  house  Is   still 
farther  west.      On  the   afternoon  of  the    scci.ient,    decefient's  mother, 
Mary   v/all,  v;lth  two  neighbor  girls,    Anne   M^rle  Kline  r?nd   i-ildred 
Kline,    aged  eighteen  years  and   seventeen  years,    respectively,    and 
fLonald  Kline,    a  yount,er   brother   of    zhe    U-io  sisters,    had  been  pick- 
lii^  wild  berries    some   distcince    east   of    the  culvert.      As   ttey   were 
returning  noiue,    Honnld  Kline  v^ent  down  under   trie  culvert,    ;;nd  the   other 
tiiree  mentioned  T'.ere   standing  on   the  culvert  closo  to   the  north  wsll. 
The  decedait,    his    brother  honald,    eight    years   old,    ^nd  p   cousin  younger 
than  Donald,   were  playirjgln  the   aog  lot.         -he   tt^'o  brothers  came 
throu^  the   fence  and  rfm  across   the  highwsy  to  where    their  mother  and 
the  girls  were   standing;      Mrs.    Wall  tol4  them. they   st   rted  bs»k.     Just 
at  this   time   the   horn  of    the  car  passing  the  'ireene   cr   sounded,     lirs. 
Wall  snd  the  two  girls   heo.rd  it.      She  toolt  hold   of     Done-Id *s  hand,    and 
told  nlm  to  wait  until   the    "cars^^  go:   by.      She   testified  th^t   as   soon 
r.s    the  first  oar  passed,    Donald   Slipped  I'o.n   hr-Jid   out   of  herj^th./t   she 
did  iiot   have   a  real  hard  grip  and   wss   just  holding  hia   hand;    that   he 
Jerked  his   hand  out   and    .arted  out    onto   tho  road,   looked  <k)  rra   it   and 
started  back,    and   t..3   G-reene   ear   idt  hia.      Tne  testimony   of   the  other 
.-itnesses  for  appellant   is   substantially  the   s.-^ine  ps  hers.      The   deced- 
ent  suffered  a  fracture  of  tne  skull  frora  which  he  died.      AiVpellees 
conceae  th^  t    the   dreene  oar  did   not   sound  its   horn   at    anj'    tiaie   or   de- 
crease its  speed  before    striking 'iae     decedent,      -'ir.    iJreene   got   out    of 
tne  Oar  about   bO   to   60   Teet   ^est   of   the  culvert,    ond  it    crme   to   a  full 
stop  20  to  30  feet   oeyond  that   point.      Mrs,     .-11  asked  him  to  take  the 
child  to  the   hospital    et    vvatseka,    about  ten  miles   swcy,    but  he    told  her 
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he   t.iOUght    the   boy  was    bleedln^i   too  badly,    and.  carried  him   to    the 
house,    end  stayed  there   until   after  the  undertaker  came. 

Jeanette  Greene   testii'led  thtit  Bhc  first  bhw  the  people  stand- 
ing on  the   culvert   when    the  csr  was   a;  proximately  l^O  feet  to  the 
east,    nnd  thnt   she  did  not   see  the  decedent    until   '^fter   the  accident. 
Mr.   Greene  testified  that   ns  first   saw  tne  people   stajiding  there  when  th 
car  was  from  150   to  200   feet    -rwa^,    and  did  not    see   the  decedent    until 
he  darted  out   onto  the    rosd,   and  that   at  that   time  the  boy  v.'js  obout 
£0   to   30  feet    in  front   of   tbe  o??r;    that   he  imaediately    grayped  the 
steering  wheel,    called  to  his  vile  to   look  out,   that   she   was   going   to 
hit   a  youngs  tur,    and   atcered  the  car  to   the    ..si't  in  •  n  effort  to  pvoid 
hitting  the  child,    but  failed  to  nii-s  hlri!  by   about  four   inches;   that 
^'s.   Greene  v/as  holding  the  oar  on  a  straight   coursej    ihich  vrs   over- 
come  to    the   ex'cerit   mentioned  by   hie   effort   to  steer  it   to   the  left. 
Mrs.    Greene   eipplled  the  brakes   vhen   the  car  sx^erved.      At   all   bimes  prior 
to   that  it  waa   in  its   proper  lene   on  the  povement.      The  cotj?1  ventllatv^r 
n  the  hood  of    i.he   cer  w^.s    open.      It   ai;:.:e?,re  thrt    %.    G-reene   testified 
at   the  coroner's    inques",   that   he  thou;.,ht  it   ral^;ht  l^^ve  ric.'.isvhr^'.t    ob- 
structed his    view.      He   testified  on  the  trial   thct   it   does   not    obstruct 
vision.      Goffliaon  knovledt^e  of  iixe   size  and  location  of  euch   instrumental- 
ities  iiidic cites   thi?t    i:is    ttstiniony   on  the   tri&l   vt. s   t/ue,    parti cul?r- 
Ij    as  to    objects    on  either   side   of   the  pavement,      '^-s.    Greene    testified 
thr.t   t  ]:£   car   had    -een   bought   for  her;    the.o   she    is    of   short   stature, 
and  that    the  front  seat   had  been   adjusted  forw-rd  and  raised;    th't  the 
hood  and  vent   did  not    impair   her  forward  vision  at   all;    that  there    was 
a  certain  sp,ace  over   the  hood  ^'/here-    she   coiild  not    see,    but    that    tnere 
was  no  airea  in  front   of   iue  oar  where   she  could  not   see    the  pavement 
alia   the  r  oad  straight   ahead  on  both   sides, 

ihe   question  (f  ne^: licence   of    the  ciefendant    and  contributory  ne^;!!- 
gence   of     he   pi   intiff    enters   into  s>ll  such  casee    ^s   t.iis.      It  l3    veil 
settled  that    r  child   of   the    a^,e  of  Donald  L.      ?11,   five  years,   Is   in- 
capable  of    such  conduct   as  will  constitute  contributory    negligence. 
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(Maskaliunas  v.   Chicago  and     estern  Indina  Railroad  Co.,    313  111. 

142,    149.)      It  is   equally  ^.-ell   setledthGt    the    burden    is  on  the   p'rents 
of  such  a  minor  to   acquit   tiiemelves   of  contributory  neglitience,    c.s  v.ell 
OS   to  establish  negligence  on  the   part  of    ulm    defendants,    and  tJoat   con- 
tributory negligence  on   the  p^rt  of  a  p-^.rent   is   a  bsr  to    the   ection. 
A  long  line  of  oases  to   that   effe-it  is  found  in  Ohnecorge  v.   Giiioago 
City  fiailwsy   Co.,    .?59  111.    424,    434.) 

There  ia  no  testimony  in  the   record  ^'>4iioh  shov's  that   Donald  was 
visible   to   either  of   appellees   ??t    ??  point   raoi-'e    than  20  or   30  feet   away. 
According  to   the   witness   Hufford,    i^rs.    ■.iall   end  the  tvco  girls  x^ere 
standing  against   tr.e  culvert  \Afsll,   le^^nlng  over   :^nd  looking  dovjn,    and 
Donald  was   standin^^    oealde  nia   raother.      '^)ie  faot   that   Mr.   Hufford,    while 
s  'landing  north  of   the  fence   along   the   aorta   side   of   the  highway,    100 
yards   east   of    the  culvert,    xiav;  Donald,    saiv  his   aotlar-  tike   rJ.8   hendj    r-ad. 
saw  i"ii:a  J^rk  avis^    ■^'i  d^^rt  out  onto   the  road,    does  not   necessarily  mean 
that    either  of   c~ppellees,    approaching  In  almo.t   the  s^^e   line  as  the 
line   of  j^'cople  on  the  ouivert,    could  have  seen  Donsld  f roa  the  auto- 
mobile .'it    ajiy  greater  distance  that  Mr.    G-rsene    did   see  him.     Appellant 
argues  that    they   should  have  ssen  >ihat  Hufford  sai-j.     If  th  t  be, true, 
they  would  have  seen  Donpld's  motlH'  tske  him  by   the  h^ind ,    and  would 
have  had  no  occasion  to   anticipate  that  he  would  Jerk  loose  snd  dart 
out   onto  the  road. 

Vie  are  not  impressed  with  the   argument   thrt   Mr.    Greens  vas  shown 
to  be  guilty    of   asgllgence  by   ale   testimony  th-^t   after  ne    saw  the   coy 
in  peril  be    could  have  re  cached   over  end   sounded  the  horn,    but   did  not 
do  so  or  sjsply   the  brajtes.      rlis  vdfe  applied  the   braiies.      dl£'   attempt 
to  steer  the  oar   'iround  the  boy  vas   manifestly  txie  greatest  safety 
factor  that  could  be   performed  st   that  time,    and   obviouslj/   he  could  not 
do   that  and  sound  the     norn   at    the    same   time,    nor  is   it    apparent  that 
sounding   the  horn   alter  the  boy  was   in  peril  v>'0uld  have  helped  to   avoid 
the   accident.      The   f-ct   that  he   testified  th"t     ds   wife  was   trying   to 
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hold,  the   oar  straight   ac?   lie   attempted  to  steer  it    to   the   left, 
does  not   demonstrate  th- 1   she  was  guilty  of  negligence   in   so  doing. 
The  natural   lncllnatl-:n  of  every  ciref'.^l  driver  is  to  hold   the  cr 
on  '?  straight   course,    .and  atitaffiptlng  to  do   so  uiider  the   suddenxieas   of 
the  happenln(^3   in  triis  case  does  not  shovj  negligence  on  her  part.    The 
fact  that   Mr.   Sreene   grsbbed  tlie  itheel  and  steered  the  c  ^r   to  thje  left 
as   GOon  as   he   saw  the  child,    may  ha^e   distrr^oted  i:iB   vjlfe's   ar-tention, 
and  may   account  for  the  fact  that    she  did  not  see  the   child  at   sll  un- 
til after  the   impact.      Appellant's   claim  that  ner  s  iort  -stature  -nd 
ohe   open  ventilator  in  the   cowl   otetructed  aer  vlev  is  not    borne  out 
b'j   the   to2tinony. 

'^""ne   rulf?   long  established   and    often   rtnnouncRc,    1h   th'---t   liability 
for  negligence  aust  be  based  upon  such  relationship  bctveen  the   act 
coiuplained  of   ajid  the   Injurj"   that  the   former  may  be  said  to  be  the 
proximate  caut-e  of    the  latter,      (Walalte  v.    C    loago,    iiock  Island  and 
Pacific  Railvjay   Co.,    376  111,    59,    61.)      A  failure   to  comply  alth  an 
ordinance   or   a  sta^tute   Is  merely  prima  facie    evidence   of   neglif^ence.    "nd 
if   it   does   not   cause   or  contribute  to  c-uso  the    irijiirj/   complained  of,    sue] 
failure  does  not    impose   a  liability.      If  the  negll^^ence   does   notiilng 
more  than  furnish  a  condition  by  which  the   injury   is  mrde  possible,    :nd 
the  conOition  causes   .an  lnju::y   by  the   subBeqiient    -Fct  of   a  third  person, 
the  two   f..ie.  not   coneat'reai;    and  tiie  existence  of  the  condition  is   not   the 
proxiiaate  cnise  of  th"^   injury,      ^r,    ii    an   injury  h--3  resulted  m  oonse- 
quenoe   of   a  Cyrtai  i.   wrongful   act   or  omission,    but   only   through  or  by 
means    of    some  intervening  cause,    troxa  whioh  last  cause   injury  followed 
as   a  direct   and  iiaraedi^le  conseauence,    the  low  v;ill  refer  the   dam.a,;^e  to 
the  last   or  proximate  cau.ie   sjid  refuse    to   trace  it   to  that  wnlcn  is  more 
remote.      (Curr-n  v .   Chicago   .and    -estern  Indiana  Aadiroad  Co.,    239  111.111 
119  ;• . 
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Tue  law  as   to  excessive  speed  as  negligence    ijn  such  o;- ies   Is 

concisely  stc?i:ed  in  Morrison  v.    Flowers,    308  111.   189,    197,   v/here 

the  court   said  in   the   opinion; 

■'Wiien   a  motor   vehicle    is  proceeding     along  at    r.   lawful 
speed  Slid  is  ol^aying  all  the  requirsmsnts   of  the  law  of  the 
ropa  find  al.l    tiie  regulation,    for    operation  of   such  rar^ohine , 
the  driver   is   r^ot ,    ?s    a  general   proposition,    li?ble   for   in- 
juries  received   by   a  cjriild  who  darts  in  front   of   the    machine 
so  suddenly  tnat  its  driver  cannot  stop  or  oth°rwj.5e  avoid 
tne  injury;   hut   if   one    is  running  his   automobile   at   a  speed 
in  excess  of  the   str?tutory  limiT^  or  at   m  unrea.gonable   or 
dangerous  speed,   he  cannot  escape  liability   because  the  child 
w:.o  >*«ei^njured  ran   in  front  of   the   automoDile   so   suddenly 
txiat   the    acoiu.ent   *'as   then   unavoidable." 

The  Motor  Vehlole-s    set    (p^r.   146,    supra J,    does  not  put   a  limit 
of  forty   miles  per  hour  on  automooiies  travelling   in  the   open  country. 
It  provides   tn-^t   no  person  shell  drive  any  such  veril^Jle    upon   B.ny  high- 
wry  in  this   i^tate  at   a-  speed  greater  tn'~n  is   reason:-'bl*e    snd  proper 
h??vlng  regard  to  tlie  trafric   snd   the  uae  of   ti^  -.-^^y  or  so   -:;  to  en- 
danger the  iifs   or  limb  or   injure   the  property   of   ^■:iny  person- 
am 

"With  ^dteigrou::   of   people   standing    -gainBt    o  culvert  wall  T.'hj.cn  is 

three   feet   away  from  the   edge  of  the   pavement,    f3nd  the   car   ahead  hsving 
sounded  a  warning  norn,    it   cannot   be  said  that   o-ll  reasonable  minds 
would  agree  that    a  speed  of  fo?.'ty-fiv8  ailes    an   hour  was    gi-'eater  than 
was  reasonable    end  proper   or  wae    In  violation  of   Bny  provision  of  para- 
gr-ph  146  of  the   Motor   Vehicles    act.      That   question  x-^as    one  of  fact   for 
the    jury.      (Kirman  v.    Hutchinson,    254  111.   App,   469,    476.) 

X'he  record  shows  theL    Mrs.    V<all  heard  the  horn  of   the   oar  wnich 
was   only  a  short  al stance    ahead  of   the   G-reene   car,,    observed  ;it  s   speed, 
saw  both  cars,    and  tajclng  Donald  by  the  nand  told  him  to   wair   unril  the 
"care"  got    by,    but    sb   noon  as   the    first  c^r  passevil,    he    jerked  loose   "nd 
darted  out    in  front  of    t-ia  G-reene   OB.r.       It   is    app  rent   that    if    the 
'areene  Cr-r  had  sounded  its   -lorn,    it  would  not   hnve   afforded  h'^r  nnj 
more  warning  thar-  she    alread^'    had.      -.'e   do  not    thin].",  -11   peasona'.'le  minds 
would  agree  that    rhe  .aanner   in  which  she  held  Donald's  haXid  was,    or  was 
not,   contributory  negligence  on  her  part.     That  was  also   s   question  of 
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fsot  for  the  Jury,      (west  Ghio;-go   Street  RpIWjp^Oo.  v, -ddermm, 
187  II- .   453,    474.)      It  is  manireut  tnat   the   acoiclent  would  not   hp.ve 
occurred  if  the  child  h-d  not.  jerked  loo-.ie  from  hi«   motfe^  ".nr^--  darted 
suddenly  out   onto  the  road.      There  was  no  occ vision  for   ?ppelleee  to 
anticipate  ne    would  do  no,    -md  under   all   the  circumstanoes    in   evi- 
dence our  conoluslon  is   that  appellsiit  failed  to   snow  that  negligence 
of  appellees,    or  of    either  of   thefflj   v,ras  the  proxiiaate  cause  of  the 
injury,      i'he  veraict  wat;  not   against  tne  aionifeat  weight   of  the  evi- 
danoe. 

..c  do  not   agree  v;ith  ap-'eller.t 'n  contentivn  that  the  trial  court 
erred  in   txie   giving   and  the  refusal   of   instruction's.     Compls.int   is  made 
as   to  tnat   part  of  an  instruction   which   told    tiie   jury   th?-t    if    "the 
Jui'y  finds   thac   euch  Vv.ont  of  ordinary'  oi.re  on  tlie  p^r-t   of  "ihe   parents 
contributed  in  an-j  degree  to    che   Injury   «nd   death  of  Donald  L,   -/all, 
then  the  plaintiff  cannot  recover  in  this  case,    and  you   must    find  the 
defendants,   Charles  3.    (Jreene    ?:nd  »Je3netto  Q-rsene,   not   giillty",      A 
like  instruction  -ivas   hsld  to   be   a  oorreot  atateraent  of   the   Imj  in 
Krl^ger  v.    Aurora,    D^gin  and  Chicago  Railroad  Co.,    24?;  Ill,    544.      To 
tj'm   seirae    effect   are   Munaen  v.    Iilin:is  Northern   Utilities  Go,,    258  111. 
App.    433;    Buohasn  v.    walu^ait    -nid   Southern  Railway  Co.,    ;3i4   111.    App. 
435. 

Aiiother  given  inatruotlon  wnich  stated  that    "if  the   ju-'y  believe 
fruiii    uhe   evidence   tu  it   audi  vnmV.    of  re;iG0hable  care    -nd.   ovr-r^-ight 
oontrlbuted  directly,    to   ths    injury,    then  the  j.^Pintlff  o-nnot   recover," 
was   llir.evjiBS   CcA"rsct.       (True   v.    '■.'■3d9^    201  111.    315.) 

The  fifth  instruction  told  tiie  jury   th  t  if  they    "find  from  the 
evidence,  that   txis  p -rents.,    or  ei  tier  of  them,      'c   the  time    of  the   ■- c- 
cictent,    knowingly   alla^i«d  Donsld   L.   Wail   to  go   into   ?  pl^^ce  cf   danger 
where   he  was  injured,    or  neglected  to  exercic  e  ordinary  care  .-^nd  prudence 
in  keeping  c  ntrol  of   \Ab   action,    and  if   you  belie    -  frm  the  evidence 
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he   dlvi  go  Into  a  pi;  c  e   of   danger,    fnd  his   exposure  thereto,    rather 
then  zhe  negligence  of    the  itefend.snte,    or  slthr.  r  of   the.iv,    or   e^'iuolly 
vlth  tho  nr£;ligenoe    of    nhe  uel'ei-idrnts,    or  eithor  of  them,    v;8b   the 
proximt'tie  cause  of   the  death,    then  thei'e   can   be  no  recovery".     The 
cleim  thct  this  intt ruction  doc?   not  contain   the  necssBary  element 
thr.t  the  boy  got    into   ^..   plsee   of    dnrL^er   by   reraon  of  tlrje    parent's 
neglect  or  ftdlure  bo   exercise  ordin:.-.t^'   care  and  prudence,    is  vdthout; 
roerit.        The  instruction  expret&l:/   couples  the  neglit:;ence   of  the 
pj.rent  v/ith  the  child's  goin.p;  into  i:  plpce  of  danger,    and  could  not 
he  i:.lBunder stood. 

The   lith  instruction    ''thr.t   if   yo,.    find    frcra  the   evidence,    th^t 
the   accidait    in  que;:tlon  was   en    accident  purel.v,   for  which  no  one   was 
to  blsjne,    then  you  must  find  the  defendantc  not   g-ailty",    is    complained  of 

as  aaauming  th»t   the   fcourrence  ^-aB  mi  acclden'o,    vilch   w?-s  the  question 
tut-;    jury    hei-e   o^C.led  upon  to   determine,    and   that   it  owite   the  question 
of  negiig'-no(3   ol'  the    defexjdants.      ah  instruction  vnich  employed  Dhe 
word   "accident"   -  aa  criticized  in  Peters   v.    i-mdigari,    262   111.   ^pp.    417, 
425,    becuubo    the  court  acid  that   neitner  pr^rt^'    claimed  t.hat   the  colli- 
sion involved  in  t  iiat  Cc;.se  bet'.;uen  two    sutomobileB  '.-;as   an   accident ,    but 
the  case  vvas  reversed  on  other  grouJXio.      That   reasoning:    does   not   aiPly 
here.     The   tev^a.  "i^coiuent"  is  used  v^ith  different  meanings,    including 
unforeseen   events   occurring  without   human   pgenoy,    but    ss  connected 
with  the  conduct  of  persons    it  meoiis   an  unforeseen  event  for  ^-/hlch 
3o:Beone   msy    or  may    :>o[.   be   responsible.      (Carson,    Pirie ,    Scott    a:  Co. 
V.   Giiloago  Rcillwayy   Co.,    509  111.    345,    351.)      Collisions   betveen   auto- 
mobilea   or  v-ith  otiicJi'"    figencies,      and  betir/ten   autonobiles    and  pedes- 
trians  are  coaunonlyj    And  praotioaiiy  universally,    spoken  of   r.s    **  uto- 
inobiie  accidsnto",    whether   aegligenoe,    or  -wai'iton  and  viiful  c -uducx. 
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or  aooidentB  purely,    are   involved.      3y  tJiiis   ootamon  use  -'.nd  understand- 
ing of  the  term   "aooident",     -a  first  used  in  zhe   instruction,   nobody  wouli 
conclude  or  understand  from  i.he  instruoti on  that   the  cou;r't  was  indicat- 
ing  thet   the   occurrence  v;a8   „n  fact   a  mere   aoGi:ient,      T/.e  furtjier  v^ords : 
"vias  an  accident  purely^    for  ^jhioh  no  one  was  to   hl-Aioe'*!    oov^ra  the 
nues-clon  of   negligence  of  both  2:^artios,      (Bentkowski  v.   3ryiin,    2fi9  111. 
App.   21?),    ?nd  the   jury  could  not  have  been  misled  hy  the   instruction. 
Instructions   are  to  be   interpreted^   not  by  hypercritic.^.l  criticism, 
r?ftsr  rasssrca  and  sxploratlon  by  diligent  counsel   intent    on  finding 
son?e  defect,   but   as   they  would  bs    undsrstood  by  the  jury  reading  them 
to  inform   theaiselves   as   to   the  law.     Wnat  ia   said  here   applies   also   to 
the  fifth  instx*uction. 

The  claim  that   the  words    '^proximate  cuuse''   ara  no^^jhere   defined 
in  the  inbtrac tions,    is  axiewei'sd  'oy  our  erxpressioHii   in  Fippiager  v. 
Glos,    190  I'jil,   App.    £38,    and  Douvla  v.   City   of  Ottawa,    ZOO  111.    App. 
151, 

The  claim  tnat  instruction  Uo.   9  on  the  me;?.BLu:'s  of  damaj^-es  does 
not;  limiu   the  jury   to    the  evidence  in  determining  whether  appellees 
wei'e  guilty    of  neg^llgence  vhioh  was   tiB   Cause  of  the  injury  .-nd  resulting 
deatn,   is   answered  oy  tne  fs.ct  that   instruotion  ilo.    5  on   uhe   saue  sub- 
ject,   given  at   the   instance  of  appellnait,    is   subject  tc  the  B-:iae   criti- 
cism.     Furthermore,    it   does  not  direct  a  verdict   and  refers  to  the 
other  inet ructions   riiven   by   tiie  coart  which   liioit  the  jury   to  a  considera 
tion  of   the  evidence. 

'Ihe  third  given  instr-uc  tioii  told  luc  jury  thai;   if  ihey   I'ind  from 
tue  evidence  that   tne   defendants  we-.-e   operating  thalr  automobile   at 
the  time  of  tiie   accident   :!ad  IrrMiedistely  prior  thereto    in  sn   ordinarily 
careful  and  prudent  maj:iner  and  thf^t    the   decedent  aarted  in  front  of  It 
so  suddenly   thao   the   defendants  could  not  stop  or  turn  aside  or  otherwiea 
avoid  injuring  tne  child,    then  the  defendants  cannot  be  found  guilty 
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of  negligence  which  wns  t)>-^  l-i'oxlrc'^te   o?.U-e   of  the  injury   ancl 
resulting  death.      The  criticism  th?t   it  does  r.ot  define   the  vords 
*?ji  ordinarily  c-reful   "nd  prudent   aamior"  It'    -^^Ithc^erlt .      3uoh  v^ords 
are  in  coraaon  uce   hnd.  are  oomraonly  u.ad.erstood.      (Devlne   v.    Mcrth'-estern 
ii-leratr^d  Railroad  Co.,    265  111,    641,    544.)      The   olr'.ii;n  th:^t    the  Jury 
\vOi>ld  neceseorily   uud'rrstand  froia  the  instruction  th-t    if  the  .leced- 
ent   suddenly  darted  in  fror.t    of  the    ?.uto.'uobile,    and    "thereafter"  there    • 
vfas  no:;  sufficient    tiiac  to   avoid  the  Injui'y,   there  could  be   no  recovery, 
is   equ-'^lly  untenaole.      It  in   in  no  vay  ausceptible  of  Buch  a  construc- 
tion    but   opresaly    embraces  the   ti:ae   of   the    acclo  ent   snd.  i.amediately 
prior  i;herf  to.      lior   i-    it   subject   to   the  critlciBn  thnt   it    Guuraite   the 
uitiai'te  auHCtiori  Kithout   stating  the  f;-cta  upon  v:hich  to  predicate  the 
finding. 

The  eighth  instruction  is  olmost  an  exact  cop;;  of  ■:  r.  Instruction 
expressly  o,. prov'ed  in  '-'nbacb  Hailror.d  Company  v.  Snlth,  16f3  111.  583, 
508.) 

The   seventh  iuet.ruction  on   the  nep.sure  of  drMnp^es   is   criticised 
because  it   told  L^he   jury   they  could  only  estim-^te  the  d-^mrges  to  the 
parents   on  the  brxis   of  v.'hrt   the   evidence  shows   the    aon's   fiervlcea 
would  have  been  worth  to  his  parents    ?M  whit   they  cculd  hr.ve  rer.son- 
aoly  e:cp(3Cted  in   n  pecuniary  -ray    from  him  durirj^;     it;    "coutinvea  life   , 
deducting  thcrcfrcm  cofito   r.nd   expenses   of  tfcii   parente   in  hit   support 
and  n^iritenz-ncc.      i'he  ol':'i3  tht   the  juxy  -.vculd  unc^  ^rfitand  f'-^iii  the 
t'.'orda    "oonttnucd   '.'.if-    ^    thrt   It   mernt    t.re  feTc  rilnutes  "Lf-t ■•■(-: eri   deced- 
ent's  injury    and  death  is   sc   clearly  uneo  una  rs    to  need,  no  cciiLaent. 
Furthermore,     ^preli^nt  used  the  Bame  vrords  nuoted  in  his   fifth   instruc- 
tion.     The    claira  th?.t   tir^e    jury  were   not    lisited  to   the   child's  rainor- 
ity  In  deductini^  the  ccsts.  ind  e:.pensss  of  :-d.p   moiintenimce ,   V'a^   to 
appellant 'e   advantage,    ?Tid  he  cannot  oompl&in  of  it. 
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Appellant's  refused  instyuc tion  that   pecuniary  lot.?^   1b   pririsuiaed 
as  a  aattJer   of   lav;,    where    the  deceased  left  llnerJ.  kirif^^i-ed  surviving, 
even  though  the    decea-  ed  was   a  minor  at    the   time  of  his   death,    w?-l8 
covered  hy  the  other  i^-iven  insr^ructions, 

v;e  find  no  rsvereible  error   in.  the  i^eaord,    and   the   judgment   is 
affirmed. 

Judgment  affinaed. 
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GEN.    NO.    9897 


AGENDA  NO.    3 


IN  Tire  APPT^XIi^TE  COURT  OF  ILLINOIS 
SECONDXpiSTRICT 
OCTOBER  term;,  A.  D.  1943, 


ROY  P.  OGILBY.AS  ADMINISTRATOR  ) 
OF  THE  ESTATE  OF  FREDERICK  OGILBY,  ) 
DECEASED,  ) 

'U 

Appellee,  % 


vs.  y 

GEOBGE   3CKI4AUSS,    JR.,   /' 

Appellant, 


) APPEAL  FROM  CIRCUIT  COURT 
)     WINNEBAGO  COIWTY, 


HUFFMAN  -  J. 

Action  by  ar)pellee-adralnlfitrator  under  the  Guest  Act, 
for  vrrong-ful  death,  Verrllct  for  appellee-ad  ministry  tor  for 
$5000,  Defendant  appeals. 

On  October  10,  1^41,  appellant  and  four  of  his  friends, 
Gerard  LaFond,  Patricia  Palmer,  Gloria  Barnum,  an'^f  plaintiff's 
intpptate,  attended  a  football  parae  in  Aurora,   The  Dirties 
lived  in  Rockford.,  On  the  v-ay  hoine  th?it  night,  «5t  about  lo:?0, 
as  appellant's  car  was  approaching  the  intersection  of  route 
30  with  route  47,  it  turned  over  several  times,  killing 
plaintiff's  intestate. 

The  evidence  of  Gerard  LaFond  is  that  appellant  had 
planned  the  trio  to  the  game  in  advance;  that  the  parties 
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drove  to  Aurora,  where  they  attendee!  the  p:ame;  that  after 

Rockford; 
the  prarne,  they  started  back  to  £!sx3x±si;    th?)t  the  weather 

was  clear  and  the  po-^ement  dry;  that  as  soon  as  they  ift 

the  city  of  Aurora,  they  attained  a  Roeed  of  from  60  to 

65  miles  an  hour;  and  that  this  speed  was  maintained. 

Appellant  was  travelling  west  on  route  30.   Aoproxini- 
ately  seven  miles  out  of  Aurora,  thip  route  intersects 
with  route  47,  xirhlch  runs  north  and  south.  Route  30  does 
not  cross  route  47  at  this  Junction  point.   As  it  approaches 
47,  it  branches  into  a  "Y"  with  one  branch  of  the  "Y«  turn- 
ing to  the  north  for  intersection  with  47,  and  one  branch 
turning  to  the  south  to  accoramodate  travel  from  route  30 
that  desires  to  turn  south  on  47. 

The  witneps,  LaFond,  further  states  that  as  aopellant 
approached  the  point  on  route  30  where  it  branches  to  the 
north  and  to  the  south,  that  appellant  started  to  turn  the 
car  uoon  the  right  fork  of  the  "Y" ,  and  that  after  doing  so, 
he  then  endeavored  to  turn  the  car  uoon  the  left  fork  of  the 
"Y"  which  caused  the  rear  end  of  the  car  to  skid  Rn<^   swing 
around.  He  says  the  oar  was  going  broadside  ?it  the  inter- 
eectlon,  and  that  the  back  end  was  doing  the  moving.   The 
result  was  the  car  left  the  road,  went  across  route  47, 
turned  over  several  times,  killing  two  of  the  occuoants, 

A  oar  driven  by  Mr.  Pennock,  general  secretary  of 
the  Y.M.C.A.,  at  Rockford,  was  approaching  the  Junction  of 
30  with  47,  immediately  prior  to  the  accident.   Route  30 
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w^a  a  usual,  concrete  highway  about  twenty  feet  in  width. 
With  Mr,  Pennock  were  his  wife,  two  eons  and  another  young 
man.   He  states  he  was  familiar  with  the  junction  of  .30 
and  47;  that  he  had  travelled  these  highways  many  times; 
that  it  is  approximately  seven  mllps  out  of  Aurora;  that 
he  saw  appellant's  car  as  it  passed  hi?;  car  Just  before 
reaching  the  "Y"  in  the  oaveraent  on  route  30.  This  witness 
states  he  was  travelling'  about  thirty-five  railes  an  hour. 
He  saw  the  car  turn  over,  break  down  the  telephone  oole, 
pass  across  route  47,  and  into  the  ditch,  Mrs,  Pennock, 
who  was  riding  in  the  front  seat  with  hs^r  husband,  states 
that  in  her  opinion,  apoellant's  car  waR  travelling  sixty 
TOiles  an  hour  at  the  time  it  passed  the  Pennock  car, 

Allen  Hermanson,  another  ■'"■itnees,  hari  attended  the 
game  in  company  with  three  other  young  men.   The  car  in 
which  he  was  riding  came  to  the  junction  of  30  and  47; 
stopped  at  the  stop  sign;  took  the  north  fork  of  the  junct- 
ion and  turned  to  the  right  on  47.  He  states  th^^t  just  as 
the  car  in  which  he  was  riding  started  to  enter  route  47, 
that  the  accident  in  question  happened;  that  he  saw  appellant's 
car  Just  before  it  reached  the  fork  In  the  road,  saw  it  pass 
out  of  sight,  ana  then  saw  It  cross  route  47  ab-ut  ten  feet 
up  in  the  air.  He  states  in  his  opinion,  as  he  saw  it 
approach  thp  "Y"  it  was  travelling  sixty-five  mllps  an  hour. 

The  witness,  Pierre  Vlnet,  was  riding  in  the  car  with 
Allen  Hermanson,   Hp  states  h'=  saw  aonellant's  car  Just 
before  it  reached  the  olace  in  r-ute  30  where  the  pavement 
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flivldes  to  the  north  and   south  for  Junction  with  route  47; 
and  that  he  saw  the  car  leave  the  pavement  anrl  turn  end  over 
end,  reaching  a  height  of  twelve  or  fifteen  feet  as  it  pass- 
ed over  route  47. 

The  6nly  testlraony  in  the  record  pertaining  to  the  acci- 
dent is  that  of  Plaintiff. 

Appellant  argues  nine  points  for  reversal,  with  several 
subdivisions.   First  being  that  plaintiff  failed  to  prove 
the  defendant  guilty  of  willful  and  wanton  Tnisconduct.  We 
can  not  subscribe  to  this  position  of  appellant.   It  is  not 
necessary  that  ill  will  or  actual  intent  to  Injure  bf=  present, 
It  Is  not  to  b«=!  presumed  that  appellant  hnd  any  Intent  to 
overturn  his  car  f^nd.   thun  endanger  hlB  life  as  well  ap  the 
other  occupants.  The  evidence  shows  that  as  route  30 
approaches  route  47,  therp  are  some  five  luminous  signs  in- 
dicating the  Junction  and  the  forks  in  the  pavement  of  route 
30,  together  with  the  stop  signs.   The  evidence  Is  that 
appellant  heeded  none  of   these  signs  and  did  not  stop  for 
the  Junction  of  route  30  with  route  47.   It  is  our  opinion 
that  under  the  evidence,  the  Jury  was  amply  Justified  in  con- 
cluding that  appellant  due  to  his  excessive  rate  of  speed 
lost  control  of  his  car,  which  caused  It  to  leave  the  high- 
way,with  the  resulting  injuries. 

(The  fourth  point  urged  by  appellant  is  that  a  special 
Interrogatory  wae  given  the  jury,  without  affording  defendant 
an  opportunity  to  object.  The  lnterr«ogatory  read:   "Was 
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the  defendant,  (Jeorpr^)  SchTmuse!,  Jr.,  frullty  of  willful  and 
wanton  ralsconduct  im'^edl?itely  before  and  nt   the  tine  of  the 
accident  on  October  10,  1^41,  when  Predf»rick  Of'-llby,  de- 
ceased, was  a  pRp.senp-fir  In  the  autoreoblle  ooerated  by  the 
said  George  ^^chtnause,  Jr.?^  To  this  Interrogatory,  the  Jury 
anewer*»d,  "Ypb."  Under  Section  65  of  the  Practice  Act, 
special  interrop'atorlps  shou'^d  be  subpiitted  to  the  adverse 
party  before  arciira'='nt  to  the  Jury.  Thi?  ensblefi  adverse 
counsel  to  submit  other  interrogatories,  if  desired,  and  an 
opportunity  to  direct  their  arguments  toward  the  -oartlculaT 
point  covered  by  the  interrogatory.   It  also  affords  counsel 
opportunity  to  rnlse  a  question  of  the  propriety  of  subnitt- 
Inp  the  interrogatory.   However,  where  it  anpeara  no  object- 
ion was  intertDOsed  to  the  s-lvln,*?  of   the  Interrop-atory  v.'hen 
read,  and  the  record  dlecloeee  none,  a  tjarty  can  not  coroolain 
upon  appeal.   Racln^'  Fuel  Con!t???ny  v.  Rawlinfi,  S*??  111.  375, 
385? .  Furthermore,  thlB  action  is  under  the  (Jueet  Act.  The 
case  went  to  the  Jury  on  one  count,  which  charged  willful 
and  wanton  mis  conduct.  That  \^aa  the  issue  before  the  Jury, 
as  recovery  could  not  be  had  on  any  other  ground.  A  general 
verdict  of  guilty,  under  "uch  circumstances,  v/ould  necess- 
arily be  of  the  same  effect  though  no  interrogatory  had  been 
given.  The  verdict  of  the  Jury  her?  is  a  general  verdict 
for  plaintiff, ; 

Appellant's  points  2,3,6  «nd  7  relate  to  instructions. 
Three  instructions  were  given  on  behelf  of  appelle*,  and 
twelve  on  behalf  of  appellant.  It  apoears  the  Jury  was  fully 
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and  fairly  Instruct pd  on  behalf  of  the  parties.  We  are  not 
of  the  opinion  It  was  misled  by  any  of  the  instructions 
complained  of,  or  that  appellant's  rights  were  prejudiced 
thereby,  Apppllg.nt's  points  5,  8,  and  9  have  been  con- 
sidered. The  court  is  not  of  the  opinion  reversible  error 
exists  In  any  of  the  fsame. 

The  Judgment  Is  therefore  affirmed. 


Judgment  affirmed. 
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AGENDA  NO.    4 


IN  THE  APPJtILLATE  COURT  OF   ILLINOIS, 
SSWm  DISTRICT 
OCTOBIl  teBM,    A.D.    1943. 


x^' 


/ 


\  /"- 


CLIFTON  FHED  BARNUM,  A3  ADMINS.  ) 
I3TRAT0R  OF  TH^  SSTAT"  OP  GLORIA  ) 
MAE  BARNUM,  DECEA-SD.  \    ) 

i 


V 


AoDellee 


V8. 

GECaGE  SCHMAHSS.    JR, 


) 

Appellant,  ) 


1   ^SAL  FROM   dRCUIT   COURT 
^<,.,   )        ^^aflNN^BAGO   COUNTY. 


HUFFMAN  -  J. 

Thle  is  a  companion  case  to  Gen.  No.  9897  (Roy 
P.  Ogilby,  as  Administrator  of  the  Estate  of  Preflerlck 
Ogilby,  deceased,  vs.  George  SchmausB,  Jr.),  submitted 
at  the  eauae  terra  of  court.  The  evidence  on  behalf  of  ao- 
pellee  in  thle  case  Is  substantially  the  pame  as  in  Gen, 
No.  9897,   Anpellant  offered  no  testimony  by  any  wit- 
ness  to  the  accident.   Trial  resulted  in  verdict  for 
appellee  in  the  sum  of  f  10, 000,  By  consent  of  riisintiff- 
appellee,  a  remittitur  was  entered  for  ^^500,  and  Judg- 
ment on  verdict  rendered  by  the  court  for  t7500,  and 
costs.  Appellant  brings  aTDoeal. 
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We  do  not  consider  It  necesBery  to  restate  the  evidence 
of  the  witnesses  In  this  caae,  ap  thp  same  parallels  that 
In  G-en.  No.  9897,  In  which  opinion  the  evidence  on  behalf 
of  plaintiff  le  stated. 

Appellant  argiaes  five  points  for  reversal  In  this  case. 
The  first  three  are  the  samo  as  the  first  three  argued  In 
Gen.  No.  9897,   The  fifth  point  urged  corresponds  to  the 
ninth  in  the  companion  case.  Point  four  In  this  case  Is 
directed  toward  the  verdict  returned,  urging  that  since  the 
same  was  for  the  maximum  amount  un^er  the  statute,  that  It 
evidenced  passion  and  prejudice  on  the  part  of  the  jury. 
It  1p  also  urged  under  this  point,  that  counsel  for  aopellee 
in  his  argument  was  guilty  of  inflammatory  remarks,  which 
w«re  of  a  character  calculated  to  prejudice  the  Jury  against 
the  defendant.   Argument  of  plaintiff's  counsel  appe-^rs  to 
he  set  out  In  the  abstract.  We  find  th^it  upon  two  occasions, 
counsel  for  defendant  stated  to  the  court,  "I  object  to  this 
line  of  argument,"  whereupon  the  objpctlon  was  sustained. 
While  the  argument  might  be  considered  somewh-at  heated,  yet 
we  do  not  consider  It  reversible  error  in  this  case. 

The  sufficiency  of  the  evidence  has  already  been  con- 
sidered In  the  companion  case  (Gen.  No.  9897).   In  the 
absence  of  error  of  law  intervening,  our  consideration  of 
the  evidence  in  the  companion  case  is  controlling  herein. 

The  Judgment  is  therefore  affirmed. 

Judgment  affirmed. 
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GEN.   NO.   9907 


AGENDA  NO.    9 


IN  THE  APPSJ^LATE  COURT  Or^  ILLINOIS 
SECONT  DISTRICT      / 
OCTOBER  TE^,j,  A.  D.  1943 

^ ^ \. -» 


BERXL  JACOBSON,  AS  ATMIi^IS-   )  ,/% 
TRATOR  OF  THE  ESTATE  OF  JOHN^ 
MARTIK  JACOBSOM,  DECEASED/ 
RESPOpi'NT, 


▼s< 


^ 


CHARLES  TOiLAIp>"*MD  RAGELLE 
PLEWELLIIJi"" 

PETITIONERS,  ) 


APPEAL  FROM  ^HE  CIRCUIT 
COURT  OF  DeKALX COUNTY. 


\ 


A. 


HUJTMAN,  J.  ,.        ,      ,  J 

This  is  an  appeal  from  an  order  of  the  trial 
court  granting  to  plaiiitiff  below  a  motion  for  new 
trial,  because  of  inadequacy  of  verdict. 

Plaintiff's  intestate  waa  killed  vjhlle  riding 
as  a  guest  in  defendants'  automobile.  Trial  result- 
ed in  a  verdict  for  plaintiff  in  the  sum  of  ClOOO. 
On  motion  of  plaintiff,  the  verdict  was  set  aside 
for  inadequacy  and  new  trial  granted.  The  defendants 
below  bring  this  appeal  from  the  order  of  the  trial 
court  granting  said  motion. 
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It  ia  generally  considered  that  the  right  of 
a  trial  cotirt  to  grant  a  new  trial  on  the  ground 
of  erroneous  asaessment  of  damages  exists  both  in 
cases  where  the  amount  of  tJrie  verdict  is  excessive 
and  where  it  ia  inadequate.  The  amotmt  of  damages 
to  be  awai'ded  for  personal  injuries  Is  committed, 
in  the  first  instance,  to  ttie  jury,  but  r&iere   a 
trial  court  considers  that  the  amotmt  of  damages 
awarded  is  manifestly  or  grossly  inadequate  or 
excessive,  it  may  exercise  its  power  and  grant  a 
new  trial.  Such  power  is  vested  In  a  court  to  the 
extent  that  its  ruling  will  not  be  held  erroneous 
unless  it  appears  the  court  unreasonably  exercised 
the  power.  Where  it  appears  the  court  has  acted 
with  sound  discretion,  the  same  will  not  be  disturbed 
on  appeal. 

The  order  of  the  trial  court  granting  motion  for 
new  trial  is  affirmed. 

Order  affiiroed. 


-2- 


l&l'ii  won  B  im&f^  od  ;l'«/oo  X4»Jti:t  a 

jiiii  ,t^ai8u»  •£ii^  eau.»    .  .. -^  .^rrewoq  8x13 


^' 


^^ 


sK,'C^ 


Abstract 


321I«A-1B3 


GEN^   NO.    9954 


AGENDA  NO.   27 
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ir'lJIiE  APPELLATE  COURT   OF  ^.ILLINOIS 


''\     SECOIJD  DISTi^T 
OCTCteiR  Tm^{' k,   D.   1943 

V  if' 

-  .yiwifll  — 


JULIA  0,    MDERSqX,     ,      ' 

a^pIllant, 

/■ 

va./ 

board   (#■  EDUCATION  OP 
SCHOOlI  DISTRICT   110.    91, 
WA|i?EN  COUNTY,    ILLINOIS, 

JSf  al., 

appellees . 


APPIJAL  PROM  THE  CIRCUIT 
COURT  6k  warren  C0U:.'TY. 

-   \ 


EUPFMAN,  J, 

Appellant  filed  petition  for  mandaxtxus  to  compel 
appellees  to  reinstate  her  as  a  teacher  in  School 
District  No,  91,  in  Warren  coimty.  :-otion  was  made 
and  granted  to  dismiss  the  petition.  Appellant  elect- 
ed to  stand  by  same.  Judgment  for  def endant- appellees » 
Plaintiff  appeals. 

Action  is  brought  under  para.  127-S/4  of  the 
Schools  Act  (Sec.  156c,  Ch.  122,  1941  111.  St.). 
Motion  to  dismiss  challenged  the  constitutionality 
of  the  above  section;  denied  the  sui'ficlency  of 
appellant's  petition  as  to  employmenti  denied  the 
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application  of  said  section  as  applied  to  appellant's 
period  of  employment;  denied  that  any  rights  had  accru- 
ed to  her  by  virtue  of  said  section  from  her  employment; 
and  alleged  that  any  rights  that  ralght  have  accrued  to 
her  hy  virtue  of  such  section  and  ©mploynient,  had  been 
waived  by  appellant. 

Several  grounds  are  assigned  in  the  motion  to 
dismiss  petition  other  than  that  raising  the  validity 
of  the  statute.  The  court  does  not  indicate,  and  the 
record  falls  to  show,  on  what  ground  the  motion  to 
dismiss  was  sustained.  Therefore,  by  appeal  to  tMs 
co\irt,  the  question  of  validity  of  the  statute  is  deem- 
ed waived.   '(Haokner  v.  Van  Wyck,  381  111,  622)   'The 
other  points  raised  have  only  to  do  with  the  applica- 
tion of  the  act  to  appellant's  petition. 

Regarding  these  latter  points,  appellees  advance 
three  propositions  directed  toward  the  insufficiency 
of  the  allegations  of  the  petition,  v/hich  briefly  may 
be  stated  as  follovi/sj  First,  that  the  petition  failed 
to  allege  sufficient  facts  showing  appellant  was  em- 
ployed by  defendant  district  for  two  consecutive  years, 
on©  of  which  was  subsequent  to  the  date  the  act  in 
question  took  effect;  second,  that  the  petition  fail- 
ed to  allege  sufficient  facts  showing  the  petitioner 
was  employed  for  a  probationary  period  as  specified 
in  the  act;  and  third,  that  the  petition,  on  its  face, 
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showed  pefcitionor  had  waived  any  rights  which  might 
have  accrued  to  her  by  virtue  of  the  statute  in 
question. 

Considering  the  petition  in  view  of  the  points 
just  above  Indicated,  we  are  of  tiie  opinion  that  it 
contained  aufficient  allegations  to  require  an  answer. 

The  judgment  of  the  trial  court  is  reversed  and 
the  cauae  rmaanded,  v/ith  directions  to  overrule  the 
motion  to  dismisis* 


Reversed  and  remanded  with 
directions • 
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&EKERAL  NO.    9922 


O  O  1     T 


AGENDA  KO.    17 


IN  THE 

APPELLATE  COURT  0/   ILLINOIS 

SECOND   Dli^TRlGT 


^QCT0S:R  'f ERM,    A.    D.      19^ 


Dorothy  Guentner,    forracrly 
Dorotiiy  Ketz,  y 


> 


vs. 
Hazel  Stober/ 


,   APPE/O^  FFJM 
•^pIRGUIT  COURT  QF[ 


\ 


\ 


\ppellee. 


DOVE,   J.  :- 

This  is  an  sppe^l  "by  tiae  plaintiff  in  a  slander  suit  from  ?  judg- 
ment for  the  defend-nt  upon  a  directed  verdict  in  the  circuit  court  of 
Carroll  County. 

The  original  complaint,   consisting  of  five  counts,    each  rlleged 
the  utterance   .-md  publishing,    in   ■^    discourse  by   the  defendant    in  the 
presence   fnd  hstoring  of    another  person,    of  tne  following  slanderous 
statement:      "I  heard  the   conversation  between  Jo  Foltz   and  Dr.    Garland. 
It  was    all   about  you.      You    were   in  tiie  fninily  way    f.nd  that   was  what 
your  operation  was   for."      The   amended  complaint  charged  the  utterance 
of   only   the   last   sentence   above   ruoLed,    and  by   a  sixth  count   alleged 
that   the  defendant   caused  the   slanderous  words   to   be   repeated  '-nd 
communicated  by   divers   persons   to   tiie  3o  rd  of  Directors   of   the   school 
vhere  the  plaintiff  hf-d  b^-en    employed,    resultin^^  in   their  refusal   to 
re-employ  her. 
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The  answer  admitted  the  discourse  between   the  parties,   but 
denied  the  uttering  of   zhe   defamatory  words   in  the   emended  com- 
plaint.      The   answer   alleged  thct   the  discourse  concerned  the 
defendant's  nleoe,    Dorothy  Dean,    Joseph  Foltz,    rnd  Dr.    J.   G.    Garland; 
that   It   also   concerned  an  operation  theretofoi-e  had  by   the  defend- 
ant;   B  letter  written  by  Joseph  Foltz;   ths   relationship  between   the 
plaintiff  and  Dorothy  Desn  in  connection  v/lth  their  employment   as 
':Chool  teachers   oy  the  board  of  directors  of   t;he  school  above  men- 
tioned;  the   identity  of  the  person  or  persons   towJ^sai^the  letter  of 
Joseph  Foltz  was  written;    and  the  effect  on  the  future  employment   of 
Dorothy  Dean.      The  plaintiff  filed  a  reply  and  the   issues   so  made 
were   submitted  to   a  Jury   for  determination  resulting  in  a  directed 
verdict  tot    the   defendant   as   stated. 

Appellant  testified  that   on  June  3,   1941  she  was   a  single  v;oman 
and  had  not    teen  married  prior  to  that   time;    that   she  was   then  a 
teacher  in  the  Chestnut  Park  school  in  Savanna;    that   on  that   day   she 
met  appellee   in  the  beauty  parlor  of  Grace  Sack,    now  Mrs.    ^">-obert 
Lewis,   in  Mt.    Carroll;    that  while   Grace  Saci.  was   shampooing  plaintiff's 
hair,    appellee  said  to  her:      "And  that  is  wh^-^t  your  operation  -  you 
were    in  the   f.n-mily  way    and   that   is   wh^t   your  operation  was   for."     The 
f^ct   tnat    she    v-t  first   testified  she   did  not   recollect  thnt    there  was 
a  statement    involving  a  conversation  between  Jo  Foltz  and  Dr.    Garland, 
but   recalled  it  v/hen  shown  the  original  complaint,    does  not    tend  to 
discredit   her   testimony   or  constitute    r  variance,     as  claimed  by  appellee. 
The   proof    of   the    additionrl  conversation   did  not   add  to   or   detr'~ct  from 
the  charge  as   to   ths    actionaole  words  in  the    amended  complaint.      She 
further   testified  that    one  of   the  members  of  the  board  of  directors 
of  the  Chestnut  P-rk   Scnool  told  her  they  had  intended  to   rehire  her, 
but    that    after   he  herrd  the   story   about   her   operation    "it   was   ell   off." 
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The   records  of  the  school  bo-rd  indlcfte  th??t    she  was  not    re- 
employed because  of  the  story,   but   there  is  no  testimony  which 
Bhows  that   the  school  boprd  henrd  the  story  through  f^pellee. 

Dr.    W.    L.   Karcehna*  testified  thrt   he  performed  r   Qurgical 
operation  upon  appellant  tiv  curreting  the  uterus  becpuse   she  wag    " 
menstrufitlng  every   two  or  three  weeks    and  flowing  proftisely;    nnd. 
thet   in  his  opinion  she  was  not  pregnant. 

be  tflHrs.    ^bert  Lewie,    called  as    b.  witness   by  appellant   testified 
there  was  a  convers-tion  between    e.ppellsnt   and   aprellee  on  the  oc- 
casion in  controversy;    that   the   beauty  parlor  was   about  10  feet  by 
15  feet   in  size;  that  she   left  the   room  as  soon  as  the  conversation 
started;  that  at   the  first  sentence  she  knew  theri   was  going   to   be 
?.  qufcrrel  and  it  >;aan't   any  of  her  business,      nd  that  she  did  not 
remesaber  whet   sne  heard  stated  there;   that  there  might  have  been 
things  stated  but  that   after   she  started  hearing  the  quarreling,    she 
left,    and  may  have  stayed  away  half   on  hour*;    that   she  went    out   in  the 
baclv  yard  if  it  was  nice,    end  it   was  nice  in  the   back  yard;    ?rid  that 
when  she  came  back   in,   neither  of   the  parties  was  talking.      During 
the  course  of  her   examination,    upon  objection  by   appellee's  counsel 
that  she  was   being  cross-examined  by  appellant's  counsel,    the  latter 
-sked  the  court  to  mske  her  b  court  witness,    which  was  done,    «fter ■■•"** 
which  her  testimony  was  substantially  the  s^me, —  that  is,    that  she 
did  not   reraember   anything  that  was  said.      She  conclucled  her  testi-  •  -* 
mony  with  the  statement  that    "Ti-;is   is   the  first   I  have   known   about 
the  consrersfitlon  that  even  went   on  between  the  two  people.      T  heard 
nothing  that   1  could  repeat  to    anybody  else." 

Appellee,   called  as   an  n.dverse  witness  by   appellant,    testified 
that   she   heard  tihe   testimony  of   Dr.    Karchner   ^nd  of  sppellnnt,    and 
denied  that  she,    the  witness,   made  any  reference  to  rny  operation, 
in  the  beauty  jShop,    at  any  time  whet  so  ever. 
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TBSSD  J»   BROWH, 


JOSEPH  ZAUBAWXXy    ete., 


MARCIOHA  ZMSBkmX.  .jiitgif  knotm 
as  MARClOfiA  J^^UBAfCZES, 

._„^— — *^'"'""""   Appellant* 

Kfi«  PH£SIDXN&  JUSTICE  FRlSinD  OHablVEIiSi)  THE  OPINION  OF  SHE  COURT, 
Defendaatfl,  Joseph  Zaul>avky  and  hie  wife  Marelona^ 
wer«  the  owners,  ae  joint  tenants,  of  an  apartment  building  at 
528-530  South  LaMidale  avenue,  Chioago*  Novemher  10,  1940 > 
the  plaintiff,  Fred  J,  Brown,  was  severely  injured  i^ile 
walking  down  a  stairway  in  the  building  used  in  eoonoon  hy  all 
the  tenants,  through  the  alleged  failure  of  defendants  to 
maintain  proper  lighting  along  the  stairway*  August  15,  19^ 
he  brought  suit  for  damages  resulting  from  the  injuries  sus- 
tained. The  sheriff *" 8  retuim  showed  that  on  August  IS,  1941 
he  had  served  process  on  Joseph  Zaubawfcy  by  leaving  a  copy  of 
the  summons  with  his  vifs,  informing  her  of  the  contents  there- 
of, and  also  by  sending  a  copy  throu^  the  United  States  post 
office  in  a  sealed  envelope  addressed  to  defendant  Joseph 
^aubawky;  and  had  sez*Ted  Marclona  Zaubawky  by  leaving  a  coi^ 
of  the  summons  with  her  personally  at  tb.e  place  where  the 
parties  resided*  Neither  of  the  defendants  appeared  in  the 
proceeding,  and  accordingly  on  October  10,  1941,  when  the 
oause  was  regularly  reached  for  trial^  and  pursuant  to  aa 
ex  parte  hearing,  the  court «>und  the  issues  in  favor  of  plain-* 
tiff,  assessed  his  damages  at  the  sum  of  $5,400,  and  entered 

Judgment  on  the  finding*  Execution  issued  thereon  Novf^mber  13, 
1941  and  was  served  upon  the  defendants*  Thereafter,  on  March 
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24,  1942  ttiey  filed  their  joint  and  several  motion  in  the  nature 
of  error  coram  nobH  to  vacate  the  judgment  and  default  ]  ursuant 
to  eeetion  72  of  the  Civil  Practice  act  (par.  196,  ch.  110,  111, 
Rev.  Stat,  1943),  alleging  in  substance  that  Joseph  Zaubawky 
was  72  years  old  and  his  wife  Marolona  aged  63;  that  on  March 

25,  1941  Joseph  had  undergone  an  appendectomy  at  the  Holy  Cross 
Hospital  and  was  there  confined  for  approximately  two  weeks; 
that  thereafter,  on  April  19,  1941,  he  was  struck  and  Injured 
by  an  automobile  and  taken  to  t  le  Cook  County  Hospital,  where 
he  remained  until  April  30,  1941,  during  which  time  he  was  in 
an  unconscious  condition  as  a  result  of  injuries  sustained; 
that  on  the  last  mentioned  date  he  was  transferred  to  the 
Garfield  Park  Hospital,  where  he  remained  until  May  10,  1941, 
and  during  a  part  of  that  time  he  was  in  an  unconscious  condi- 
tion as  a  result  of  his  Injuries;  that  he  had  never  fully 
recovered,  had  been  treated  regularly  since  being  discharged 
from  the  Garfield  Parit  Hospital,  and  was  still  being  treated 

on  the  date  the  summons  was  served  upon  him  and  on  the  date 
default  and  judgment  were  entered;  that  as  a  result  of  his  age 
and  injuries  to  his  head,  he  was,  during  all  the  time  since 
April  19,  1941  and  until  after  the  entry  of  judgment  on 
October  10,  1941,  confused  and  irrational,  with  consequent 
loss  of  memory,  and  his  aind  was  so  affected  that  during  all 
that  time  and  for  a  long  period  thereafter  he  had  been  mentally 
incompetent  to  transact  business  of  any  kind  or  attend  to  any 
lawsuit.  With  respect  to  Marolona  Zaubawky,  the  petition 
alleged  ISiat  at  the  time  sunmons  was  served  and  default  and 
judgment  entered,  she  was  senile  and  mentally  Incompetent  to 
comprehend  the  nature  and  effect  of  the  summons  and  incapable 
of  transacting  any  business  or  attending  to  the  defense  of  the 
suit;  and  that  at  the  time  of  the  entry  of  the  judgment  against 

both  defendants,  the  court  was  not  advised  of  these  facts  and 
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if  it  had  been  advised  of  the  mental  condition  of  tlie  defend-, 
ants,  it  would  not  have  entered  judgment  against  them  without 
the  appointment  of  a  guardian  ad  litem  to  defend  their 
Interest* 

Attached  to  the  petition  were  the  supporting 
affidavits  of  defendants*  son  and  Dr.  Prank  Chauvet,  the 
attending  physician  at  the  Garfield  Park  Hospital,  who 
alleged  that  during  the  time  he  treated  Joseph  Zaubawky^ 
from  April  30  to  May  10,  1941,  the  latter  was  in  a  confused 
and  irrational  state  of  mind  because  of  injuries  to  his  head, 
and  continued  to  remain  in  that  condition  after  he  was  dis«> 
charged  from  the  hospital  and  until  Movember  1941* 

Plaintiff  answered  the  petition,  denying  the  substantial 
allegations  thereof,  and  a  full  hearing  was  thereupon  had  before 
the  court,  in  which  numerous  witnesses  appeared,  including  both 
defendants;  their  son  and  Dr,  Chauvet  testified  for  the  defense, 
and  plaintiff.  Dr.  Leo  A,  Kaplan  and  two  lay  witnesses  testi*- 
fied  on  behalf  of  plaintiff.  At  the  conclusion  of  the  hearing 
the  court  f ouztd  that  due  process  was  had  on  both  defendants^ 
that  "there  was  nothing  wrong  with  the  wife  except  worry,** 
but  that  "there  may  be  s^ne  question  as  to  his  [the  husband's] 
mentality! "  and  entered  the  order  from  which  Marciona  Zaubawky 
alone  appeals,  overruling  the  motion  to  vacate  and  set  aside 
the  judgment  as  to  her,  but  ordering  the  judgment  entered 
against  Joseph  Zaubawky  to  be  vacated,  set  aside  and  held 
for  naught* 

Various  points  are  urged  as  grounds  for  reversal 
on  behalf  of  iips,  Zaubawky,  We  have  no  hesitancy  in  affirming 
the  judgment  as  to  her,  and  since  no  appeal  or  cross  appeal 
was  taken  as  to  the  order  setting  aside  the  judgment  against 
MP,  Zaubawky,  we  have  no  Jurisdiction  to  pass  upon  the 
propriety  of  that  order.  The  question  as  to  what  errors  may 
be  corrected  by  motion  ursier  section  72  of  the  Practice  act. 
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th«  proTialons  of  whloh  are  identical  with  section  89  of  the 
former  statute,  was  fully  considered  and  passed  upon  in 
MaraMa  ▼.  Thompson  Hospital.  309  111,  147*  Plaintiff,  in 
that  proceeding,  brought  an  action  against  the  hospital  for 
injuries  sustained  through  the  Improper  application  of  a  hot 
water  bag  while  she  was  a  patient  in  the  hospital.  The  defends 
ant  not  appearing,  default  was  entered  and  a  jury  was  Impaneled, 
whloh  assessed  plaintiff's  damages  at  ^3,5&0,  for  ^ich  Judgment 
was  rendered*  After  the  expiration  of  the  teimi,  the  hospital 
filed  a  petition  in  the  nature  of  eri^or  coram  nohle  to  vacate  and 
set  aside  the  default  and  Judgment,  wherein  It  alleged  that  summons 
was  served  upon  a  night  supervisor  of  nurses  who  had  nothing  to  do 
with  the  business  of  the  hospital  or  Its  management;  that  she  was 
not  on  duty  at  the  time  of  serviee  and  Informed  the  deputy  sheriff 
that  she  had  no  authority  to  accept  serviee,  but  the  deputy  never- 
theless left  the  summons  with  her  and  promised  to  return  and  serve 
It  upon  the  superintendent;  taiat  she  thereupon  left  the  copy  on 
her  desk  and  neglected  to  call  the  defendant's  attention  to  it; 
that  all  of  the  officers  of  the  hospital,  including  the  president, 
vice  president,  secretary  and  treasurer,  were  in  the  City  of 
Chicago  on  the  day  the  writ  was  served  and  accessible  to  service, 
but  none  of  thwa  was  served  and  no  officer  or  agent  of  the  hospital 
ev«r  saw  the  summons  or  had  any  notice  that  the  suit  was  pending 
until  after  Judgment  was  rendered  and  after  the  term  had  expired. 
The  petition  of  the  hospital  also  showed  that  it  was  a  corporation 
organized  under  the  laws  of  Illinois  not  for  profit  but  solely  for 
the  purpose  of  eetablishing  and  maintaining  a  hospital  as  a 
charitable  institution,  thus  rendering  it  immune  from  liability 
for  negligence  of  its  servants  under  the  z^ile  of  respondeat 
superiorly  Notwithstanding  these  clroumetancee,  the  Supreme 
court  held  that  the  motion  to  vacate  a  Judgment  under  the 

Praotioe  aet  as  it  then  existed,  was  governed  by  the  same  rales 
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of  practice  as  prevailed  at  coraiuon  law  under  the  writ  of  error 
coram  nobis ;  that  errors  of  fact  which  may  be  corrected  by  the 
act  or  by  writ  of  error  coram  nobis  under  the  common  law,  relate 
exclusively  to  the  disability  of  the  parties,  the  incapacity  of 
the  plaintiffs  to  sue,  or  the  disability  of  the  defendants  t« 
defend,  and  which,  if  known  to  the  court,  would  hav«  prevented 
the  entry  of  a  judgment;  and  that  when  a  defendant  is  served 
through  an  agent  which  the  statute  declares  to  be  sufficient 
notice.  It  cannot,  by  motion  under  the  act,  correct  a  default 
judgment  by  setting  up  the  neglect  of  the  agent  to  notify  the 
defendant  of  the  service,  even  though  it  has  a  good  defense  to 
the  action,  sinee  the  motion  does  not  lie  to  enable  a  defendant 
to  set  up  facts  which  go  to  the  merits  of  its  defense  and  which 
it  was  its  duty  to  set  up  by  pleading.  The  circumstances  in 
***  Marabia  ease  were  much  stronger  and  more  favorable  to  the 
defendant  then  the  facts  in  the  case  at  bar,  and  presented 
equitable  considerations  which  do  not  here  appear.  Numerous 
cases  were  cited  in  support  of  the  court's  conclusion  that 
•*The  defendant  in  error's  character  as  a  charitable  institution 
did  not  render  its  situation  in  any  respect  analogous  to  that 
of  an  infant,  a  lunatic,  a  dead  man  or  a  married  woman,  as  coa-* 
tended  by  it.  Such  parties  were  under  a  personal  disability 
and  could  neither  sue  nor  be  sued,  while  the  defendant  in  error 
is  under  no  disability  whatever.  It  is  sui  .juris,  may  make 
valid  contracts,  may  sue  and  be  sued,  may  prosecute  and  defend 
the  same  as  an  individual.  If  it  is  sued  it  must  observe  the 
rules  of  practice  and  of  court  the  same  as  an  individual,  and 
if  the  suit  is  unfounded  it  must  present  its  defense  to  the 
court  if  it  wants  to  contest  the  right,"  By  the  same  line 
of  reasoning,  it  may  be  said  that  the  status  of  Mrs,  Zaubawky 
in  this  proceeding  was  not  in  any  respect  analogous  to  that 
of  an  infant,  a  lunatic,  or  a  dead  man.  She  was  not  under 
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any  personal  disability;  she  was  siii  juris,  could  make  valid 

contracts,  sue  or  be  sued,  and  could  prosecute  and  defend 

lawsuits  as  an  individual,  and  since  no  question  is  raised 

as  to  the  validity  of  the  service  in  accordan«e  with  the 

statute,  it  was  incumbent  upon  'Mrs » Zaubawky  to  present  a 

defense  if  she  wanted  to  contest  the  plaintiff's  claim* 

The  facts  adduced  upon  the  hearing  left  no  doubt  in  the 

court's  mind  as  to  her  competency  and  mental  vigor,  and 

therefore  we  think  the  court  properly  denied  her  motion 

to  vacate  the  judgment  as  to  her# 

Accordingly  the  judgment  of  the  Circuit  court 

overruling  the  motion  to  vacate  and  set  aside  the  judgment 

as  to  Marciona  Zaubawky  is  affirmed* 

JUDGMENT  OF  THS  CIRCUIT  COURT 
OVERRULING  THE  MOTION  TO  YACATE 
THE  JUDGMENT  AS  TO  MRCIOM 
ZAUBAWKY  AFPIRIffilD, 

Scanlan  and  Sullivan,  JJ^,  coneur^ 
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General  No,   9930 


Agenda  No,    33 


IN    THE 
APPELLATE  OOURT  OF   ILLINOfS 
SECOND  DlSffilC-T 


"7" 


\  October  TiW-m,  4,  D.  1943, 


Alf  Leif ,  Administrator  of\ 
the  Estate  of  Carl  h^it,         \ 
Deceased, 


Appellee 


▼8,/ 


Josepn  B.    Fleming  and  Aaron   Golnon, 
Trustees  of  the  Estate  of  the 
Chicago,   Rock  Island  and  Pacific 
Railway  Company,    a  corporation, 

Appellants. 


APPEAL    FROM< 
CIRCUIT   COURT  OF 
^OCK   ISLAND  OOUNTy< 
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Dove,   J. : 

This  is  a  railroad  crossing  accident   cage,    in  which  appellee's 
intestate,   a  twenty-one  year  old  ririver  of  a  railk   truck,   was  killed 
wnen  a  passenger  tram  of    the    "Keck   Island"  railroad   struck  the  truck 
at  tne  15th   street   crossing  in  the  city  of  Moline  on  March  1^,   1940, 
at   aoout  S:27  o'clock.    A,    M.      The  truck  wa-^  owned  Dy  Katherine  Butter- 
wortn,    doing  business  as  Midvale  Dairy   Farms,   and  the  decedent  was  in 
ner  employ,      Tne  tram  was  an  interstate  tram,   known  a-;  the    "Rocket", 
enroute  from  Denver,    Colorado,   to   Cnicago,    and  consisted  of  seven  cars, 
witn  a  diesel  powered  locoraotive. 

Appellee,    as  administrator  of  the  riececient's  estate,    Drought  a 
suit    in  tne  circuit   court   of  Book   Island  County  against   James  E.    Gorman, 
Frank  0.    Lowden  and  Joseph  B,    Fleming,    as  trustees  of  the  railroad 
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company,   to  recover  damages  for  the  oenefit  of   ^he  decedent's 
next  of  kin,    on  account   of   his  alleged  wrongful   deatn.      James  E, 
Gorman  was  dismissed  as  a  defendant   trustee,    and  a  jury  trial 
resulted  m  a  verdict   ard  a  judgment   thereon  for  #600(),00,   against 
tne  other  two  trustees,   payat>le  in  due  course  of  'idm  mi  strati  on  of 
the  trust   estate.      Frank  0»    Lowden  was  later  dismissed  as  a  trust^^^e 
defendant,    and  Aaron  Oo.Lnon  \ia.3   suostltuted   m  nis   stead,      Tnis  anpeal 
from  tne  judgment    is  iDrosecuted  Dy  Joseph  3.    Fleming  and  Aaron  Colnon 
as  such  tiustees* 

We  first  notice  the  contention  of  appellants  that  under   sub- 
paragraph 3  of   section  3,    and  sections  5  and  39  of  the  Vforkmen's 
Compensation  act   of  tnis   State,    (111.    Rev«    gtat.    1943,    chap.    48,    pars. 
139,    142,    166),    the   trial   court   erred  in  refusing  to  allow  their  motion 
for  leave  to  amend  their  answer  oy  adding  allegations  that   decedent 
and  nis  employer  were  operating  under  find  Dound  by  the  act,   and  that 
the  accident  arose  out  of  and  in   tne  course  of   such  employment;   that 
pursuant  to  the  terias  of  the  act,   the  decedent's  pe/rents  filed  a  claim 
with  tne  Industrial  Coraml5-:.ion  and  were  awarded  compensation  on  ac- 
count of  his  death,   wnion  was   later   satisfied  in  full   ny  a  lump  sim 
settlement   and  payment  of  |994,40;   that  the  defendants  were  engaped  in 
carriage  oy  land  and  bound  by   section  '6  of  the  act;   that  under  the 
provisions  of   section  S9,    any  right  ot   action  tc   recover  das:nages  on 
account  of  the  decedent  's   injury  and  deatn  wa-  transferred  to  his 
employer,    and  that  by  reason  thereof  the  plaintiff   is  without  canacity 
to   sue  herein  or  to  maintain  tnis  action;    and  that    in  any   event  the 
plaintiff   cannot   recover  an  amount    in  excess  of  the- amount  of  the 
compensation  payable   by  the  decedent's   employer  a-^  fixed  oy  tne  order 
for  lump  sura  settlement. 
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It    is  argued  that  under  the  aoove  mentioned   sections  of   tne 
statute,    appellants,    as  a  carrier  oy  land,    and  the   decedent   and 
nis  employer,   were  ail  under  and  bound   by  tne  act;    that   tne   Federal 
Employer's  Liability  act  applies  only  to  liaoility  of  an   interstate 
carrier  to  its  own  employees  wnile  both  are  engaged  in  interstate 
coiainerce,    and  that    ina3niuch  a?   zhe  Federa-l    statute  does  not    ex- 
clusively occupy  the  field,    the   State  law   is  aoplicaole.      They   further 
rely  ut)on  tne  fact  that   in   addition  to  being  engaged  in  interstate 
traffic,   tne  tram  was  also   carrying  some  i3*iterastate  passengers  who 
came  aboard  at   T^ock  Island,    Illinois,    bound  for  other   points   in   tne 
State.      Tnese  contentions  of  apoeilantfs  are  completely  an'swered  con- 
trary to  tneir  claims  in   Goldsmith  v,   Payne,    Director   C~eneral  of 
Raiiroaas,    300   111.    119,    where  the  relations   of  the  parties  and  the 
accident  were   sirnilar  to   those   in  the  case  at   bar.      Like  holdings  are 
found  in  O'Brien  v.    Cnioago  City  Railway  Co.,    305   111.    244,    355; 
gtaley   v,    Illinois  Central  Railroad  Co.,    368   id,    356,      Tne  only   case 
cited  by  appellants  which  lends  support   to  their  contentions  is  Peed 
V,   Cleveland,    Cincinnati,    Chicago   and   St,    Louis  Railway   Co.,    330   111. 
App,   6,      Obviously   we  cannot   overrule  the   decision  .o  of  the   Supreme 
Court,      The  proposed  amendment  to  the  answers  of  the  defendants  did 
not    state  any  ground  of  defense,    and  the  trial  court  correctly  denied 
the  motion  for  leave  to  file  it. 

Appellants  next   claim   that    the  reply  to  their   answer  failed  to    deny 
their  affirmative  defence  of  contrioutory  negligence,    and  that    such 
defense  is  therefore  admitted.      The  amended  complaint   alleged  negligence 
of  appellants,    and  due  care  and  caution  on  the  part  of  the  decedent. 
The  answer  traversed  these  allegations,    and  in  addition   thereto,    alleged 
contributory  negligence  as  an  affirmative  defence,    setting  out   certain 
facts  under   six  specifications,    as  constituting  such  contributory  neg- 
ligence,     Ao-oellee  replied  to   this  defense  by  re-alleging  the  allegation 
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of   due  care  and  caution  as  previously   pleaded.      The  clairi  of 
appellant   is  untenaole.      There  can  be  no  contributory  negligence, 
in  contemplation  of  law,    when   there   is  an  exercise  of  ordinary  and 
reasonaole  care.      (Cicero   and  Proviso    'Street   Pall''WSI>^o,    v.    Snider, 
72   111,    App.    300;   North  Chicago    "street   Railroad  Co.    v.    Sldridge, 
151  111.    542,    549.)      Therefore,   the   issue  already  joined  by  tne 
allegation  in  the  complaint  of   due  care  and  a  traverse  thereof,    em- 
Draced  the  question  of  contributory  negligence.      Alleging  contribu- 
tory negligence  as  an  aff  irm-.tive  def en -e  put   the  burden  of  prov- 
ing it  upon  the  defendants,   but  the  plaintiff  could  not  be  placed  in 
default  by  failing  to   specifically  deny   each   evidentiary  fact   pleaded 
in  an   issue  already  joined,      '^'he  reply  was  sufficient. 

On  the  Dasis  that  the  evidence  shows  appellants  were  not   g^^.iity 
of  any  actionaole  negligence,    but    shews  tha^t   the  decedent  was  not   in 
the  e^flsrclse  of  due  care  and  was  guilty  of  contributory  negligence, 
it   is  urged  that  the  trial  court    erred  in  refusing  to  give  the  nxe- 
emptory  instrucxion  asked  by  appellants  at   the  olo-e  of  the  testi- 
mony for  api:)ellee  and  at  the  clo?e  of  all  the  testiraony,    and  in  refus- 
ing to  allow  apnellants'   motion  for  judgment   nor.  obstante  veredicto. 
The  testimony   shows  the  following  facts:      15th  St^set   in  tne  City  of 
Moline  runs  north  and    south  across  4th  Avenue,    an   east   and  west 
thoroughfare,    and  on   across  nine  railroad  tracks  lying  north  of  4th 
Avenue,    to   the   Mississippi   River,   ab(  ut   two   blocks  farther  north.      The 
two    south  tracks  are  the  tracks  of  appellant,    and  adjoin  the  north 
side  of  4th  Avenue,    being  separated  therefrom  by  an  iron  fence,    except 
at  the  street   crossings.      The  south  traci   is  the  east  bound  main  track, 
and  one  next   to   it  on  the  north  is  the  west  bound  main  track.      The 
other   seven  tracks  are  those  of  the    Cnicaj^o,    Burlington   and  Quincy 
Railroad,      4th  Avenue   is   the  dividing  line  between   the  business  dist- 
rict of  the  city,    on  the  south,    and  the  industrial   district,    on  the 
north.      Stores  and  business  houses  occupy  the  south  side  of  4th  avenue, 
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there  Deing  brick  buildings  on  t  ne  south-east   and  the  south-west 
corners  of  the  intersection  with  15th   Street*      Across  the  railroad 
tracks,   are  several   large  f •'Ctorie'?,      The  streets  are  designated 
Dy  numbers,   from  west  to   east,    and  the  avenues  by  numbers,   from  north 
to   south,     ?/atchraen's  shanties  are  located  on  the  north   side  of  appell- 
ants'  tracks,    west/of     tne   street   line,    at  14th  and  15th   Streets,    and 
on  the   south   side  of   the  tracks,    east  of  the   street   line,   at   15th   Street 
Appellants'   passenger  station  is  located  at  18th  Street   and  the  train 
involved  in  the  accident  was  scheduled  to   stop  thero.      The  last   pre- 
vious  stop  was  at  Rock  Island,   two  miles  west,   o,nd  the  train  left   there 
two  minutes  late. 

By  an  a,rrEmgement   between  the  city  of  J'oline  and.  the  two   railroads, 
a  watchman  was   stationed  at   the  15th   Street   crossing  from  6::50  o'clock, 
A,   M,    to  midnight   eacn  day.      There  were  no   gates,    flasher  signals  or 
other  mechanical  devices,    and  no   sxop  sign  against   north   and  south 
traffic,   but  there  was  a  stop  sign  on  the  east   side  of   15th  street 
against  west  bound  4th  Avenue  traffic.      f^uth  of   the  tracks  on  a  post 
about  three  feet   east  of  the  street  line  was  a  rectangular  metal  sign 
aDout  2-^  by  3^  feet   in  size,   reading  in  la^rge  letters:      "Watchman  Off 
Duty",   which,   when  a  watchman  was  on  duty,   was  customarily  covered  with 
ano  "ttier   sign,    reading   wRock  Island",      It   is  about    forty  eight   feet   from 
the   south  line  of  4th  Aven.ue  to   the  center  of  aorellants'    east   bound 
track,      West  of  15th   Street   the  tracks   curve  to   the  north,    and  are 
visible  for  1800  to  1500  feet   froic  that    street.      An   apparently  disinter- 
ested Witness  testified  that  between  6;15  and  6:30  A.   M,  the   street 
crossing  is  normally  rather  busy,   with  traffic  going  to  the  factories 
to  work,    including  pedestrians  and  passenger  cars,    and  was  of  an  aver- 
age on  the  morning  of  the  accident;    and  th.'t  there  is  continuous  traffic 
over  tne  crossing  all   day  long  and  it    is  about   one  of  tne  Dusiest   in 
Moline, 
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It  had  been  sleeting  and  the  ground  was  lightly  covered  with 
xne  frozen  sleet,   but   it  \Tas  not    storming  at   t.he  time  of  the  ac- 
cident.     It  was  neither  very  light  or  very  dark,    and  the  witnesses 
testified  the  visaDility  wa?5  good  for   two    blocks  or  raore.      The  train 
crew  testified  the  wnistle  was  repeatedly   sounded  and  the  bell  was 
ringing  continuously   since  they  left  Bock  Island,    and  that  two  head- 
lights,  one  of  thera  tne  revolving  type,   were  lignted. 

The  train  was  proceeding  ea-st  on  the  most   southerly  track,    and 
the  milk  truck  came  north  on  15th   Street   from  between  the  buildings 
on  the  south   side  of  4tn  Avenue.      South  of  that    point   the  driver's 
view  to  the  east  and  to  the  west   along  the  railroad  tracks  wa'? 
completely  obscured.     One  witne'?s  testified  the  truck  was  travel- 
ling    at   a  very  moderate  rate  of   speed  because  it  vTas  a  bad  morning 
and  estimated  the  3t)eed  at   ten  to  twelve  niles  per  hour.      Another 
witness,    who   testified  he   did  not   see  the  rniik  truck  until  after  the 
accident,    also   said  that  he  did  not  ra'.id,  but  just   glanced  over  a 
statement    signed  by  hira,    prepared  and  written  by   an  adjuster  for  ap- 
pellants,   and  that   he  did  not  to   his  knowledge   state  to   the  adjuster 
that   the  truck   was  travelling  fifteen  to   twenty  railes  per  hour,    as 
recited  in  the   written  statement,      Aroth--r  witness  testified  the  truck 
was  travelling  at  a  normal  rate  of  speed  and  explained  the  term  as 
meaning  that   the  condition  of  the   streets  has  something  to  do  with 
normal  rate  of   speed,   and  the  condition  of  the  streets  that  Korning 
were  unfavoraole  to  driving. 

The   engineer  of  tne  train  testified  that  to  reduce   speed  so  as 
to  make  a  proper   stop  at  Moline  he  first   aD^iied  the  brakes  about  13th 
Street,    reducing  the   speed  from  45  to   30   sniles  per  hour,    and  made  an 
emergency  apnlication  of  the  Drakes  jusst  before  he   struck  the  truck; 
that  he  first    saw  the  truck  when  the  locomotive  was  from  50  to   75  feet 
from  tne  crossing,    and  that   it   came  from  between  the   Duildings  on  15th 
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street;   that  he  was  not  able  to   judge   its   gtjeed,   but  would  gueos   it 
at   40  miles  per  hour.      The  watchman  8t   Mth   Street   estimated  the 
speed  of  the  tram  at   35  riiles  pf^r  hour    it  that  point.      The  conductor 
testified  they' were  running  froM  45  to   50  miles  per  hour  after  they 
passed  the  Harvester  works  leaving  Rock  Island,    and  were  practically 
running  that   fast  as  they  aporoached  tne  15tn  Street   crossing,    and 
that  the  Drakes  went  on  suddenly,    the  first   api^lication  cutting  the 
speed  about  15  miles  per  hour,   before  which  they  were  going  about   50 
miles  per  hour,   and  that  I'-hen  the  emergency  amplication  of  the  brakes 
was  made  the  train   slid  on  until  it   sto"oped.      The  locomotive   stopped 
at   16th   Street,    and  as  a  result  of  the  sliding  the  train  had  several 
flat  wheels.      The  engineer  testified  thstt  at  a  speed  of  S5  jniles  per 
hour   it  could  have  been   8tot)ped  within  300  feet.      The  truck  was  de- 
molished,   with  parts  of  it   strewed  along  the  railroad,    some  of  the 
parts  going  over  the  fence  onto  4th  Avenue,    and  the  Dody  of  the   deced- 
ent was  found  on  the  west  bound  track   some  distance  east  of  15th   Street, 
The  post  on  which  the  sign    "Watchman  Off  Duty"  was  fastened,   was  broken 
off,    and  with  the   sign,    was  found  in  4th   Avenue,      rieoedent's  brother, 
who  was  'iriving  another  milk  truck  on  7th   Street   at  the  time,    close  to 
appellants'   tracks,   testified  the  train  was  running  at  a  speed  of  from 
50   to   55  miles  per  hour  at  that   point,    which   is  aoout  one  half  mile   from 
the  place  of  the  accident.     A  motion  to   strike  his  testimony  on  the 
ground  that   it   was  too  remote  from  the   scene  of  the  accident  was  denied^ 

There  were   skid  marks  of  tne  truck   in   the  sleet,    extending  from 
the  south  line  of  4th  Avenue  to  the  track  where  it   was   struck   by  the 
train.        The  crossing  watchman,   who  had  come  to  the  crossing  at   about 
6:15  or  6:18  H,  Jl« ,   testified  that  tne  truck   stopped,   or  almost    storiDed, 
aoout  4  or  5  feet  from  the  track  and  then  seemed  to    sliJiA.  ■x^'^&>-^^^ 
and  skidded  onto  and  came  to  a  stop  on  the  track.     Ke  also  testified 
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th?t  the  windows   on  the  e    st   side   of   the    truck,      nd     s   much  of    the 
windshield   ■^s   he    spv.-,    wei^e  covered  Kith  frozen   sleet,    frosted  over, 
but   ne  did  not   testify   whr^t  pprt   of    the   windsnield  he    saw^    or  th^-^t 
the   other  part   of   it   or  the   other  vfindows   of    tne   truck  were  not 
clear.      None   of    the    other  witnesses   to    the    p.ccident  testified  to 
seeing   c.ny  sucn  condition   of   the   windows   es   testified  to    by   the 
watchman.      He   also    testified  he    saw  the  he«d  lignt   of    the  trein 
coming   at   about   12th   iatreet. 

Hugo  Clausen,    p.    workmen    f..t   one   of    Lhe  factories,    testified  that 
at   about   6:20   A.    A.    he  sew  the    15th  Street   crossing  watchmen  cover- 
ing the    "^./atchaien   ^rf   Duty"   sl^n,    on  the   north  side  of   the    tracks, 
with   the   other   sign  mentioned,    but   did  not   see  him  do   anything   with 
the   sign  on   the   south  side  of    the   tracks,    and  that   he  he.d  seen  the 
v.atchman   move   the   signs   before   6:30   A.M.    on  p^revious   ocopsions. 
Appellrnts   criticize   this    testimony   as  felse   because  there  wrs   no 
sign   on   tne   i.orth  side   of  the    tracks,    the   watchman's   shanty   being 
located  there.      Tnls    testimony  wps   three  ye-rs,    Ifcklng    eleven  d-ys, 
after  the   acclient.      The  witness  was    a^o  rently  disinterested,    and 
it   might    be  that   nis    confusion   as   to   the   location  of    the    sign,    and 
the   exect  wording  thereof,    v.'as   because  of  the  lapse  of    time.      -he 
watchman  denied  that   he  c-han^^ed  the   si^s,    and  testified  th.:-t   the 
sign  used  for  covering  vias   hanging   on   the   fence,    resting  on  the 
ground;    that  he  never  uent   on  duty    before   6:30  A.r'i.,    but    rdmitted 
he   sometimes  cajne   earlier   to  ch;:aige   clotiies    -lid  get   refdy  for    the 
day . 

The   witness  Clausen   further  testified  that   imi-aedl;"  tely   aftr 
the    accident   the  wi  tchmsn    asked  the  conductor  what    time   it   was,    pnd 
upon   a  reply  that    it  w?s   6:2?  A,   M.    seid:      "That   releases   rae  from 
duty";    thrt    tne  witness   then    ?-£ked  him:      "How  come  you    -re   ch-nglng 
those    signs    if    you   pre   not    on  duty?",    and  that    the   watchman   w?s 
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"pretty   shaky"   rnd   wplked  aw^^y.      'i'he  watchnipn   denied  this    testimony 
but    tne   conductor  did  not    testify   wtrmy^nJiiisgm  thereto.       .hile    tv^o    other 
vltnessee    testified  the,,    saw  the    sign   nnd  thet   it  v^s   not   covered, 
neither  of  them  placed  the   time   ss   at  or   pfter   the   time  testified  to 
by  Glaus en>4';:^!|;;3'*' 

The  well    settled  rule   of   law   is    that  vhen   there   is    =   conflict 
in  the  material  testimony,    the   Issues  must   be   submitted  to   the   Jury, 
and  it   is   on-i.y   when  the   testimony,    taken  in  its   aspect  most  favor- 
able  to    the  pi  intlff,    does  not    establish  a  oaues   of    action,    th^t 
the  court   is    justified  in   directing   s  virdict   for    the   defendant,    or 
in   entering    n   Jud^^ment    non  obstante  veredicto.      (Illinois  Central 
Railroad  wo.    v.    Btiley,    222  111.    480;    Oity   of   Ghlca.^,-o  v.    Jervls,    226 
id.    614;   Fro&hler  v.    i^orth  Amerlonn   Life  InsurTRce  Ciompfny   of  Gnicago, 
374  111.    17;    Ualaite  v.    Ohio  ego,    Rock  Island   ; nd   Pacific    R^ilwry   Co., 
376   id.    59.)      The   trial  court   corrpctly   denied   the  motlonfe    of   appell- 
ants  for   a   directed  v   rdiot   and  for  judf^xoent   non   obstante   veredicto. 

In  the  case   at   bar  the  testimony   buoins    that  the    Jeceaent,    travel- 
ling  at   a  low  rf'te   of    speed  because   of   the   condition  of    the    street, 
applied  his    brake?,    as   poon   as   he   passed  the  corner  irug  store,    be- 
yond vjhich,    to  the  south,    hia   viev  to  the   east   Wid  to   tlie  v-'est,    "^as 
cotapletely   obscured  by   tne    buildings   on  each   side   of  15th   Street,    and 
that   his    car  slid  onto    the    track  froui  thst   point.      He  >'0s   struck  "o^   a 
train  which  the   Jury  v-'ere    Justified  in  believing  ■i'r.a  trr^velllng  at   a 
speed  of  from  45  to   50  miles    sn  hour  through   the  closely   built  up 
business   section  of    the  city,    acrosa   one    of    the    busiest    streets,   vlth 
heavy   traffic    't   that  hour   of    the  day,    where  no  sign  of   earning  ^^ra5 
maintained  except   a  ■watchinrn   at    csrtnin  hours,    and  v.hen  the   sorieduled 
time   of  his    duty   had  not   yet   arrived,    and  there  was   testimony,    vhich, 
if  true,    shov/ed  the  ■■.'rninp   sij^   h'-d  been  covered,    Indicrting  to   the 
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decedent  thpt   te  crossing  wss"  cle-r. 

'While  the    decedent  wes   ecqualnted  with  the  crossing,   having 
used  it   for    some   aonths,    and  under  the   law  v;rs  bound  to   approach 
it  Kith   the  0^  re   and  caution  comraensurete  vlth  the   known   danger,    end. 
o  failure    to  do   so   is    condemned  ps   negligence,    (Grubt   v,    Ililnols 
Terminal   Co.,    366  111.    320,    337;    Sreenwald  v.    B^dtimore    end  Ohio     • 
Rcdlroad  Co.,    332  Id.    627),    the   testimony  in  tills  case  siiok's  that 
the  decedent   uss   obEervlng   that   rule  of  l^^?;.      It   ic   olao   the   rule  of 
lav,    thai;   even   though  no  statute  or   ordin'.nce   reruires   any  pi  rtio- 
ular   nieaTiD    of   croBsing  protection,    a  railroad  compcnj'   ia    not    relieved 
froixi  providing  such  protection  as  public   sal'e'jy    or  cominon  prudence 
requires,    p- rticulsrlj   where,    as   in    uhis    oo:.e,    the   crossing  is    danger- 
ous,   as   must  have   been    kncvn   to    appeilr-rits.       (  vrgner  v.    Toledo,    Peoria 
and  western  iiailroad  Uo.,    352  HI.    86;    yillett  v.    Bsltiaore    and  Ohio 
^Guthviestern  Rc-iirosd  Co.,    284  111.    Ap;..    307.) 

Among  the  ohargea   of  negligence   cileged  ag  inst   appellants   by 
the  amended  complaint    -re  the  charges   of   operating  tte    trein  across 
unguarded  crossings   in  the   business   district  of    the   city    •  t    a  high, 
dangerous,    excessive,    and  unreasonable   rate   of  speed;    pernitting  such 
crossings    to  be   unguarded  although  great   numbex-s   of   pedestrians   and 
[Tiotor  vehicles   regularly  used  such  crossings;    failure  to  have   the 
train  under  sucJa  control  that   it  could  be  stopped  v.ithin   a   reasonable 
distance   sfter  danger   of    collision  becgjne   spp3:rent,    or   the  speed 
reduced  sufficiently   to    reduce  the  force   and   effect   of    such  collision; 
and  otjsrvi    e  so   neglie,ently  controlled  rad   oper-'ited  the   tr-in   '^   to 
cau;.e  the   injury   to    znd  de^th  of    the  pl-intiff 's   intestate.      The    evi- 
dence was   sufficient   to    Justify   the  Jury  In  finding  thet    the  aecedent 
was   in  the   exercioe  of  due  c  ■  re    -t    and  irmnedlf  tely  before   the  accident, 
and  that    appellants,    by    their  3erVr?nts,    vjere   guilty   of    the  neglie^ence 
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chr-rged,    end  which  w;  s    the  proximate  cause  of   decedent's   Injury 
pnd  death. 

Inasmuch  as   appellants    introduced   testimony   ar-   to   the    speed 
of    the   trsin  at    points   more  remote  th-n  th«t   testified  to   by   the 
decedent's   brother,    they   rre   in   no   position   to  complain  of   the 
error,    if   any,    in   admitting  his    testimony. 

The  evidence  shows  th-t  the  decedent  was  tventy  one  ^ears  old, 
and  had  several  brothers  and  sisters,  -nd  habitually  contributed  to 
the  support  of  rils  p'?rents.  There  is  no  room  in  such  a  ca  e  to  ssy 
the   verdict  was   excesoive. 

The   fifth  given   instruction  told    tlie  Jury   th-t    "if    from  '11  the 
evidence    \n   the  ca   e  you    believe    thrt    the  defendants    't    tod   irn;nedi- 
ately  before   the   time   complained  of   in  plaintiff's  complaint   'felled  to 
exerci.,e  ordinary    c- re   and  prudence,    rnd  thrt   as   ?  proximate   result   of 
said  ffllure   to  exerclbe  such  ordinary    care    arid  prudence    -t  tae   time 
and  plar'.e  complained  of   the   plaintiff's   lntest?te  sustained  injuries 
from  vMch  he  Ipter  died,    =s    in  the  plaintiff's   complaint    alleged", 
etc.        The   claim  that    che    instruction  does  not    limit    the    negligence 
to   that   chc-irged  in  the   complaint    Is   hypr-rcritlcnl    mi  without   merit. 
A  fair  reading  of   it   does  not   support    -appellants'    contention  and  no- 
body  of    ordinary    Intplllgence  would  so   understand  it. 

Appellants   offered  forty    instructions,    of  v/hlch   the   court   gave 
seventeen.      The   substance   of    t  ne   refused   instructilons   was   rdl  coi'-ered 
by  given   instructions.      borne    of    the  refused  instructicns    v/ere  long   and 
involved,    and  more  likely   to  be    a  source  of   confusion  to    the   jury 
rrther  than  of   instruction.      J-he  practice  of   asking-   an  unreasonably 
large  number  of   instructions   has   oeen  frequently  condemned.       (City    of 
Salem   v.    V.ebster,    192  111.    369,    374;    Gregory   v.    Rlchey,    307   id.   219,    231 
232). 
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Early  in  their  reply  brief,    counsel  for   appellants   sey, 
"vfe  intend  herein  to  point   out   the  unf;?ir,    umirrrrnted  end  sb- 
solute  fslse,    unjust   and  dishonest   interpretation  x^Jdch   ap- 
pellee's counsel,    in  his   zeal   to  support  his   judgment,    has  put 
upon  Important  phases  of  the   testimony."     Such  an  assault   upon 
appellee's  counsel    is   ij^as^  ■.'ithout   ims,  justification   and  de- 
serves   severe   censure.      Ihe   reply   brief  would  have  been   stricken 
had  en   appropriate   motion  been  raade. 

F'lndlnfc;,  no  reversible   error    in   the   record,    the   judgment   of 
the  circuit  court  is  affirmed. 

Judgment   si" firmed. 
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J.  L.  OAK^,  Jr., 

Appellee^ 


CHICAGO  PIRE  BRICK  COMPANY, 
a  corporation. 

Appellant^ 


APPEAL  FROM  SUPBfllOR    JODRT, 

COOK  coltraTY,,  \ 


/ 

im»  PRESIDING  JUSTICE  P^IEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

In  November  1939  plaintiff  filed  his  third  amended  com- 
plaint (hereinafter  referred  to  as  the  complaint)  in  the  Superior 
court  to  recover  damages  for  the  wrongful  termiiaation  at  the  end 
of  one  month  of  an  oral  agreement  alleged  to  have  been  made  ia 
March  1937  in  the  state  of  Pennsylvania,  which  does  not  prohibit 
oral  contracts  to  be  performed  within  a  year,  vAereby  he  was 
employed  as  sales  manager  for  a  period  of  one  year  at  a  stipulated 
salary  ©f  $6,000,  payable  in  monthly  installments  of  $500«  Plain- 
tiff appealed  from  an  order  sustaining  defendant's  motion  to 
strike  the  complaint  and  dismissing  the  suit  on  the  sole  ground 
that  the  alleged  agreement  sued  upon  was  barred  by  the  Illinois 
Statute  of  Frauds  (111,  Rev.  Stat,  194-3*  oh,  59 *  par,  1.)  In  an 
©pinion  filed  in  July  1941  (Oakes  v^  Glii^ca^o  ffire  Brick  Company,. 
311  111.  Appa  111)  we  reversed  the  order  dismissing  the  complaint 
and  remanded  the  cause  with  directions  to  overrule  the  motion^ 
require  defendant  to  plead  and  to  proceed  with  the  trial  upon 
its  merits.  After  the  cause  was  reinstated  and  redocketed  trial 
by  jury  on  the  merits  first  resulted  in  a  disagreement  and  a 
second  trial  in  a  verdict  and  judgment  in  favor  ©f  plaintiff 
for  $6,347,  from  which  defendant  has  taken  an  appeal* 

Of  the  six  points  raised  in  defendant's  brief,  the 
first  three  are  a  reargument  of  the  sole  question  presented  on 
the  former  appeal,  namely,  whether  plaintiff's  suit  was  barred 
by  the  Illinois  Statute  of  Frauds,  Having  fully  considered 
and  determined  the  question  in  our  former  opinion,  that 
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decision  is  binding  on  both  parties  as  well  as  the  court,  and 
will  not  again  be  considered.  People  v.  Militzerj.  30I  111^  284* 
Adam_VA_Golujnb"ian  National  Life  Insurance  Gompaqy,.  218  111*  App. 
54;  Anderson  v.  Fletch«y,  228  111,  App.  372;  Trego  7.  imhov^^^j 
228  111.  App.  559. 

As  other  ground  for  reversal  it  is  urged  that  the  ver- 
diot  and  judgment  are  contrary  to  the  manifest  weight  of  the  evi- 
dence in  tliat  there  is  a  failure  6f   proof  that  the  alleged  con- 
^  tract  was  ever  in  fact  entered  into  and  that  all  the  evidence 
adduced  by  both  plaintiff  and  defendant  does  not  prove  the 
allegations  of  the  complaint*  Reduced  to  more  specific  terms, 
defendant's  contention  is  that  the  parties  never  made  a  final 
agreement  as  to  (a)  the  term  ©r  length  of  employment;  (b)  the 
amount  of  compensation;  or  (c)  the  character  of  employment;  and 
that  plaintiff's  failure  to  prove  that  he  was  wrongfully  dis- 
charged required  a  directed  verdict*  This  necessitates  an 
examination  of  the  evidence,  embracing  a  record  of  over  JOO 
pages fe 

The  final  negotiations  for  the  alleged  oral  agreement 
were  carried  on  with  William  J,  Gilbert,  president  of  the 
defendant  corporation.  Plaintiff  first  met  him  in  January 
1937*  pursuant  to  an  appointment  made  by  D.  D.  Davis,  Gilbert's 
associate  in  business.  Plaintiff  had  been  recommended  to  Davis 
by  one  Ledogar  of  Cleveland,  Ohio*  Plaintiff  testified  at 
length  that  Gilbert  told  him  the  fire  brick  company  had  a 
good  business  and  had  earned  considerable  money,  "but  of  late 
and  for  some  time  had  been  going  downhill,  -i^-***  we  just  don't 
seem  to  be  able  to  get  ourselves  organized  here  from  a  sales 
angle  in  the  last  few  years,  IVhat  we  need  is  someone  to  show 
us  how  to  go  about  doing  this  and  he  asked  me  my  thoughts  and 
theories  as  to  what  I  considered  as  essential  for  sound 
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selling."  Plaintiff  replied  by  discussing  his  theory  of  s&les 
principles  and  psychology,  and  the  necessity  of  thoroughly 
training  and  schooling  salesmen  before  allowing  them  to  contact 
customers;  also  the  importance  of  instilling  them  with  confidence 
in  the  merits  of  their  product  and  giving  them  the  full  cooperation 
of  the  firm»  He  told  Gilbert  that  he  "had  l^ard  fine  things  about 
Mr»  Davis,"  and  would  like  to  become  associated  with  a  firm  ia 
whleh  he  was  interested,  but  that  he  did  not  know  whether  lie 
weuld  like  the  fire-brick  business  and  wanted  to  check  into  It 
furtherj  that  he  had  a  position  and  a  contract  with  the  Lowell 
Air  Conditioning  Company,  drawing  $100  a  week,  plus  traveling 
expenses,  and  an  interest  in  the  firm^i  which  did  not  terminate 
until  December  1937 »  and  if  he  made  a  change  he  would  naturally 
want  larger  compensation  than  he  was  then  receiving;  that  ho 
would  not  consider  other  employment  unless  he  got  at  least 
$6,000  a  year  and  a  permanent  position,  "I  just  don't  simply 
want  a  job,  I  want  a  job  where  I  have  a  definite  interest  in 
the  company,  a  stock  interest  or  some  sueh  setup  along  those 
lines."  He  said  that  Mr,  Gilbert  replied,  ""vVell,  now,  that's 
the  way  I  like  to  hear  a  man  talk*  We  don't  want  anybody  just 
to  come  in  here  for  awhile,  that's  the  way  I  want  a  -m&n   to 
feel,  make  this  his  life  work  and  have  an  interest  in  the 
company,"  At  a  subsequent  conference  on  February  l6  in 
Chicago  Gilbert  and  Davis  interrogated  plaintiff  as  to  hie 
background  and  whether  he  thought  he  could  "get  this  sales 
organization  properly  organized  and  get  us  some  voluiae  of 
business,"  to  which  plaintiff  replied,  "Yes,  I  firmly  believed 
I  could*  It  will  require  some  time,  I  don't  have  a  magic  wand^ 
those  things  cannot  be  accomplished  overnight,  but  I  flmly 
believe  it  can  be  done,"  Plaintiff  stated  that  in  the  course 
of  the  conversation  Davis  turned  to  Gilbert  and  said  "It  looks 
like  Mr.  Cakes  Is  the  man  we  want,  Mr,  Gilbert,"  and  Mr.  Gilbert 
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said  "Well  now,  wait  a  minute.  This  is  a  very  important  move 
to  us  now,  we  want  to  be  very  sure  that  we  have  got  the  right 
man.  Let's  you  and  I  discuss  this  a  bit  further  before  W9 
come  to  a  decision^ •»  Gilbert  then  suggested  that  he  would 
like  to  hare  plaintiff  send  a  list  of  references  and  added, 
"This  means  quite  a  bit  to  us  and  we  want  to  make  sure  we  ar« 
not  making  any  mistake.  If  you  will  send  us  a  list  of  references 
and  a  brief  sketch  of  your  background  then  I  will  get  in  toueli 
with  you  in  another  week  or  ten  days  as  soon  as  I  have  had  an 
opportunity  to  check  into  you  thoroughly,"  The  matter  of  com- 
pensation was  also  discussed  at  that  meeting.  Plaintiff  said 
that  he  reiterated  his  previous  statement  that  he  would  have  to 
have  a  minimum  of  $6,000  inasmuch  as  he  was  making  $5#200  a 
year  beside  having  an  interest  in  the  business  in  his  present 
employment,  and  that  Mr«  Davis  said  '^\'ell,  that  can  be  worked 
out,  I  am  sure,  that  is  the  way  we  ?/ould  like  a  man  to  come  ia 
here,  so  that  he  would  have  something  more  at  stake  than  just 
simply  a  job,"  and  Mr*  Gilbert  added  that  was  the  way  he  felt 
about  it  too.  Thereafter  plaintiff  typed  off  some  facts  per^ 
taining  to  his  edxication,  former  employment  and  experience  and 
a  long  list  ©f  references,  whieh  were  introduced  in  evidence, 
Frcan  that  memorandum  it  appears  that  plaintiff  had  completed 
his  study  of  law  at  the  University  of  Illinois,  had  then  becorae 
associated  with  the  Postage  Meter  Gompany,  first  as  salesman, 
then  as  district  manager,  in  charge  of  parts  of  Illinois,  Ioy»& 
and  Indiana,  and  later  in  charge  ©f  the  State  of  Ohi©  fro«  I923 
to  I93O5  that  in  I930  he  became  a  partner  of  Ledogar  and 
Company,  members  of  the  Cleveland  Stock  Exchange,  with  whem 

he  was  associated  until  January  193^;  and  since  I936  he  had 

in 
been  associated  with  and  interested/  Lowell  Air  Conditioning 

Corporation  as  vice  president  and  sales  manager. 

Following  these  conferences,  plaintiff  received  a 

letter  from  Gilbert  in  the  early  part  of  March  1937#  making 
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an  appointment  for  a  further  meeting  in  Philadelphia  March  8,  In 
that  letter  he  stated:   "Have  decided  that  we  may  desire  to  spend 
considerable  time  with  each  other,  and  accordingly,  will  meet 
you  at  your  office  at  9:00  A.  M*  next  Monday,"  Gilbert  arrived 
at  plaintiff's  office  in  Philadelphia  at  9:00  A.  II,  on  that  date, 
and  in  view  of  Gilbert's  expressed  desire  to  spend  considerable 
time  with  him  and  in  order  to  avoid  interruptions,  plaintiff 
suggested  that  they  g©  to  his  apartment  for  lunch,  and  there 
"discuss  our  situation."  This  was  the  meeting  at  which  the  oral 
agreement  is  alleged  to  have  been  eonsuEsoated.  Gilbert  stated 
that  the  fire  brick  business  had  great  potentialities  and 
afforded  "a  wonderful  opportunity  for  a  young  laan  like  you* 
We  have  fine  products,  I  know  the  products  are  good,  the  only 
thing  is  we  Just  simply  don't  seem  to  be  able  to  sell  them;  we 
don't  know  whyj  we  haven't  got  our  sales  organization  or  sales 
force  properly  organized  to  sell  these  things,  "■^''*  But  what  'sw 
need  is  somebody  like  yourself  that  can  show  us  how  to  sell  them« 
How,  we  have  come  to  the  conclusion  tiiat  we  want  your  serviees* 
I  said.  Fine.  I  said,  What  are  your  thoughts  ©n  a  salary?  Is 
$6,000  a  year  agreeable  to  you?  He  says.  Yes,  $6,000.is  agree- 
able to  us,  and  I  says,  Well,  now,  how  about  a  contract  on  that. 
He  says  Now,  wait  a  minute  Mr»  Oakes,  We  can't  give  you,  you 
know,  a  5  03?  10  year  contract  on  this,  and  I  says.  Well  now,  I 
don't  want  a  5  or  10  year  contract  but  I  do  have  to  have  an 
agreement  with  a  minimum  of  a  year  because  otherwise  I  could 
not  possibly  afford  to  move  my  furniture,  break  up  my  home 
here,  and  go  to  the  expense  of  moving  to  Chicago  and  take  my 
children  out  of  school  or  boarding  them  at  school  and  moving 
to  Chicago,  unless  I  would  at  least  be  guaranteed  a  year's 
salary  because  I  have  already  with  the  Lowell  Air  Conditioning 
Co..  a  contract  that  doesn't  terminate  until  December  of  this 
year,  which  still  has  ten  months  to  run,  so  I  would  have  to 
have  a  minimum*  Well,  he  says,  that  is  agreed  upon.  We  will 
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agree  to  that,  and  he  says  In  that  length  of  time,  he  says,  it 
will  give  you  a  ciianee  to  see  whether  you  like  the  fire  brick 
business  and  it  will  give  us  a  chance  to  see  whether  we  liloE 
you.  So  we  shook  hands.  Previously  to  shaking  hands  Mr<  Gilbert 
said.  That  is  agreed  on.  Then  I  said  to  Mr,  Gilbert,  I  said. 
Now  how  about  the  stock  situation,  what  are  your  thoughts  on 
that.  He  said.  Well,  what  are  your  thoughts,  what  do  yoa 
think  it  ought  to  be,  I  says.  Well,  I  think  it  should  be  - 
here  is  a  business  that  is  not  doing  -  not  making  moneyj  it 
has  been  going  downhill|  and  if  I  can  come  in  there  and  so 
organize  your  sales  force  so  as  to  make  money  for  you  and  }Se, 
Davis  I  am  entitled  to  part  -  if  I  cut  wood  with  you,  I  want 
part  of  the  wood,  and  X  feel  that  I  am  entitled  to  more  than 
;just  simply  a  salary,  so  I  think  it  should  be  a  third  to  yoa 
and  a  third  to  Mr»  Davis  and  a  third  to  iae»''  A  plan  was  then 
suggested  by  plaintiff  for  acquiring  an  interest  in  the  stoek^ 
but  Gilbert  thought  there  would  be  plenty  of  time  to  consider 
that  later  and  suggested  that  when  they  got  to  Chicago  they 
could  sit  down  with  Mr,  Davis  "and  the  three  of  us  will  work 
out  something,  you  will  be  satisfied,  you  will  be  happy,  don't 
worry  about  that," 

The  only  other  person  present  at  the  conversation  was 
a  maid,  Nannie  Ho  lines,  who  was  ironing  in  the  next  room  of  a 
small  kitchenette,  about  8  or  10  feet  away.  There  was  an  open- 
ing between  the  living  room  and  the  kitchenette,  and  Nannie 
testified  that  she  overheard  the  conversation  between  plaintiff 
and  Gilbert,  who  were  facing  her  in  the  next  rooia   They  talked 
about  an  hour  and  a  half,  during  which  she  did  not  leave  her 
ironing  at  any  time,  Nannie  Holmes  had  an  educational  back* 
ground  of  one  year  at  Normal  school  or  college ,and,  at  the  tiiM 
she  testified^  was  employed  as  a  chambermaid  and  waitress  at 
Bryn  Mawr  College,  near  Philadelphia,  She  had  worked  for 
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plaintiff  at  Haverford,  Pennsylvania  from  November  I936  to 
March  1937*  and  until  he  broke  up  his  home  and  moved  to  Chicago, 
She  corroborated  plaintiff's  testimony  with  respect  to  the  con- 
versation that  took  place  that  morning,  and  especially  in  the 
following  respects.  She  said  that  Gilbert  told  Oakes  "I 
believe  tiiat  yoa  will  be  the  ideal  man  for  this  job."  Aad 
when  the  money  question  arose  Oakes  saids  "I  will  not  go  for 
less  than  $6000  a  y^ar,  and  on  that  I  would  have  to  have  a 
contract,  ***  I  will  go  for  one  year  contract  at  $6000  pter 
year,  for  this  reason,  I  have  a  boy  in  school,  a  day  student, 
and  breaking  up  housekeeping  and  patting  this  boy  in  school, 
would  be  quite  an  expense,"  to  which  she  said  that  Gilbert 
replied:  "That  is  agreeable,  I  will  give  you  $6000  a  year 
and  a  one  year  contract.  That  will  give  you  a  chance  to  see 
how  you  like  us  and  like  the  Job,  and  we  will  see  how  we  like 
you  and  your  work,"  She  likewise  stated  tiiat  Gilbert  then  said: 
"That  is  agreeable ♦"  And  as  he  arose  they  shook  hands,  "After 
that  Mr,  Oakes  spoke  something  about  a  bonus  and  shares,  which 
I  would  not  just  exactly  understand^  Mr.  Gilbert  said:   'We 
will  discuss  that  further,  when  we  get  t©  Chicago  with  Mr» 
Davis,'"  On  cross-examination  the  witness  stated  that  plain- 
tiff came  to  her  house  about  six  months  after  he  left  Haverford 
and  asked  her  if  she  remembered  anything  that  had  been  said,  and 
without  repeating  what  she  had  heard,  she-  told  him  that  she 
remembered  the  conversation.  Otherwise,  she  Imd   not  spoken  to 
anyoae  about  it,  except  a  !&•.  Keele  after  she  arrived  in  ChlQ-r^y^o 
as  a  witness,  (l£p»  Keele  was  evidently  one  of  plaintiff's 
attorneys , ) 

Gilbert  on  behalf  of  defendant,  stated  his  interest 
in  and  connection  with  the  Chicago  Fire  Brick  company,  tbe 
character  of  its  organization  and  of  the  products  which  it 
roanufactijped,  how  its  sales  force  was  organized,  and  then  pro- 
ceeded to  a  discussion  of  his  first  conference  with  Oakes  in 
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January  I937  at  defendant's  office  where  "we  talked  in  a  general 
way  about  our  business,  and  h©  told  me  what  he  had  done,  gare 
me  his  past  experience,  and  I  told  him  that  we  were  intensely 
interested  in  selling"  a  certain  stucco  product  which  was  non- 
ccanpetitive  and  readily  salable,  for  repairing  the  interior  of 
old  boilers  in  iiidustrial  heating  plants.  Gilbert  denied  that 
anything  was  said  by  him  about  the  lack  of  sales  management  ia 
either  of  the  meetings,  but  emphasized  the  fact  that  during  the 
second  meeting  "I  accentuated  this  thermo  stucco,  I  told  him  I 
was  interested  in  talking  with  him  about  the  sale  of  our  super 
thermo  stucco,  I  stated  ther@  wa«  no  ciiance  to  sell  building 
material  because  the  demand  was  at  such  a  low  ebb  and  the 
competition  was  so  fierce^  and  that  no  matter  wiiat  sales  ability 
he  had^  it  would  be  impossible  to  increase  profitably  our  sale 
of  building  material,  ^•^*-  but  I  said  ♦Here  is  a  chance  to  make 
sales  on  this  thermo  stucco,'  and  I  told  him  of  the  wonderf».il 
results  that  we  had  had  from  its  use,  j  think  he  mentioned 
something  about  wanting  an  interest  in  the  business  and  a  call 
on  the  stock  or  bonus  out  of  the  profits  if  he  eame  to  work  for 
the  company.  It  was  mentioned  incidentally  and  I  did  not  pay 
much  attention  to  it#*'  Referring  to  the  conversation  of 
February  I6  in  the  Chicago  office  of  defendant  when  Davli 
was  present,  Gilbert  said  that  "I  told  him  we  needed  more 
sales*  I  did  not  tell  him  we  needed  a  new  head  of  the  sales 
department  or  a  new  sales  manager.  We  had  a  sales  manager, 
Mr,  Phelps,  who  was  termed  sales  promotion  manager,  and  as 
such  he  had  charge  of  tlae  salesmen,  I  did  not  need  any  new 
man  to  talre  Mr*  Phelps »  place.  So  at  the  meeting  on  February 
16,  in  addition  to  going  over  Mr,  Oakes'  previous  contacts, 
I  told  him  that  we  would  investigate  his  references  and  get 
In  touch  with  him  later,"  l^ith  respect  to  the  meeting  la 
Philadelphia  March  8,  1937  where  the  oral  agreement  Is  alleged 
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to  iiave  been  consummated,  Gilbert  testified  that  he  went  out 
to  plaintiff's  apartment  and  that  the  maid  Nannie  Holmes  was 
working  about  20  to  25  feet  away  from  theuio  "Eliminating  all 
the  prelii Inaries  about  his  experience,  etc.,  Mr.  Oakes  was 
continually  talking  about  cociing  in  as  sales  manager  of  the 
company,  and  I  said:  'Mr,  Oakes,  that  would  be  ridiculous, 
because  you  know  nothing  about  the  technical  end  of  our  products, 
and  we  couldn't  put  you  in  as  sales  manager  over  these  men  who 
have  been  with  us  so  many  years 4  Now  I  would  siiggest  that  yott 
come  with  us  as  a  salesman  ^^-^^   and,  if  you  can  demonstrate  your 
ability  to  sell  thermo  stucco,  then  we  will  talk  to  you  later 
about  a  job  as  sales  managed •'  Well  he  said,  'I  caa  sell  It, 
I  can  sell  it, »  **^  On  the  question  of  pay  for  his  services 
or  length  of  time  he  was  to  work,  he  said  he  would  have  to  hav* 
a  salary  of  $500  a  month  on  account  of  his  son  in  college  and 
moving  expenses,  and  I  told  him,  'That  is  all  right,  that  is 
satisfactory  to  us,,  We  will  try  you  out  at  $500  a  month  aad 
let  you  see  if  you  can  -  let  you  demonstrate  your  ability  to 
sell  this  stucco,*  He  said  ha  must  have  a  one  year  contract* 
He  said  he  ought  to  have  a  one  year  contract.  I  said  we  could- 
n't give  liim  a  one  year  contract  and  said,  'we  have  got  to  know 
that  you  can  sell  this  thermo  stucco^  If  you  can  demonstrate 
that  you  can  sell  it,  we  will  then  talk  contract  with  you.'" 
On  further  interrogation  by  his  counsel,  Gilbert  specifically 
denied  that  he  had  agreed  to  give  plaintiff  a  one-year  contract 
and  to  pay  him  $500  a  month  for  one  year. 

It  thus  appears  that  the  testimony  of  the  respective 
parties  is  sharply  conflicting.  Plaintiff  contends  and  he 
testified  that  Gilbert  entered  into  an  oral  agreement  to  employ 
Ilia  for  one  year  as  sales  manager  at  a  stipulated  figure  of 
$6,000,  payable  in  monthly  installments  of  $500^  Gilbert 
denied  that  such  an  agreement  had  been  made,  and  insisted  that 
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he  did  iiot  need  a  sales  manager^  did  not  hire  plaintiff  as  a 
sales  manager  because  defendant  already  had  one,  but  engaged 
him  on  a  trial  basis  at  a  salary  of  $500  a  month  to  promote 
the  sale  of  the  stucco  product  and  not  the  regular  products 
handled  by  defendant. 

Defendant  seeks  to  discredit  the  corroborating  testi- 
mony of  Hannie  Holmes  because  of  the  lapse  of  time  between  the 
meeting  at  plaintiff 's  home  and  the  trial*  Its  counsel  argues 
that  3b&   could  not  have  remembered  the  conversation  so  long  nor 
repeated  It  so  accurately,  and  leaves  the  implication  that  she 
was  coached  by  quoting  from  the  fable  in  Genesis j  "The  voice 
is  Jacob's  voice  bat  the  hands  are  the  hands  of  Esau.**  'Witnesses 
frequently  testify  to  conversations  long  after  they  have  taken 
place,  but  that  does  not  necessarily  discredit  their  statements. 
Counsel  undoubtedly  argued  that  circumstance  to  the  jury,  as 
well  as  the  other  reasons  now  suggested  why  her  testimony  is 
unworthy  of  belief,  but  the  jurors  evidently  believed  her  testi*- 
mony,  or  they  may  have  concluded  that  plaintiff's  version  of 
the  oral  agreement,  v/ithout  corroboration,  was  plausible  and 
true.  They  had  before  them  ample  evidence  of  the  probabilities 
of  the  situation.  Both  previously  t©  and  after  his  employment 
with  defendant,  plaintiff  had  held  responsible  positions,  m 
had  acted  as  district  sales  manager  for  the  Postage  Meter  Company 
from  1923  to  1930,  and  thereafter  he  was  a  partner  and  general 
sales  manager  of  a  brokerage  house.  He  was  also  vice  president 
and  general  sales  manager  of  the  Pure  Foods  Product  Company,  and 
in  1936  he  became  vice  president  and  general  sales  manager  of 
the  Lowell  Air  Conditioning  Corporation,  After  his  discharge 
by  defendant  he  was  employed  by  Jamison  and  Company  as  central 
division  sales  manager  in  charge  of  13  states,  still  later  he 
became  Eastern  division  sales  manager  for  the  American  Gas 
Service  Company  and  at  the  time  of  the  trial  he  was  district 
sales  manager,  for  Mar  chant  Calculating  Machine  Company.  The 
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Jury  may  also  have  believed  it  unlikely  tiiat  a  Djan  who  had  always 
held  responsible  positions  would  give  up  a  contract  ten  months 
before  its  expiration  and  move  his  family  to  another  city  to 
become  a  salesman,  at  only  a  moderate  raise  in  salary,  without 
receiving  the  assurance  that  his  tenure  of  office  v/ould  be  at 
least  one  year.  Brushing  aside  the  mass  of  conflicting  evidence 
adduced  upon  trial,  the  issue  was  narrowed  down  to  the  question 
whether  defendant  entered  into  an  oral  agreement  with  plaintiff, 
by  which  the  latter  was  employed  as  a  sales  manager  for  one  year 
at  a  stipulated  salary  of  $6,000,  payable  in  montlily  installments 
of  $500,  or  vfhether  he  was  merely  retained  as  a  salesman  to  promote 
the  sale  of  thermo  stucco  and  not  defendant's  other  products,  on 
a  trial  basis  and  at  a  salary  of  $500  a  month.  These  were  purely 
questions  of  fact.  The  jury  resolved  the  issues  adversely  to 
defendant,  and  upon  the  record  presented  we  would  certainly  not 
be  warranted  in  usurping  the  function  of  the  jury  or  in  holding 
that  their  verdict  was  contrary  to  the  manifest  weight  of  the 
evidence , 

Defendant  takes  the  position  that  ifc  was  for  the  court 
to  determine  whether  there  was  a  contract,  and  its  counsel  argues 
that  the  court  should  have  held  as  a  matter  of  law  that  there 
was  no  such  contract  as  plaintiff  alleged,  and  therefore  should 
have  instructed  the  jury  to  return  a  verdict  in  favor  of  defend- 
ant. Courts  in  this  state  have  generally  held  that  where  a  suit 
is  predicated  upon  a  writing  or  a  series  of  letters  claimed  to 
constitute  a  contract  or  agreement  between  the  parties,  it  Is 
for  the  court  to  determine  as  a  matter  of  law  whether  the  written 
memorandum  or  the  letters  taken  together  constitute  an  agreement* 
Tellurlde  Power  Co>  v.  Crane  Co.^  208  111,  218 j  Armstrong  Paint 
Works  V,  Continental  Can  Co.,  30I  HI.  102;  Blake ly  Printing  GQ. 
v.  Fort  Dearborn  Mercantile  Co..  111.  A-pp,  No*  42596,  But  that  rule 
of  law  is  net  applicable  to  the  case  at  bar*  The  factual  question 
presented  was  whether  or  not  the  oral  agreement  alleged  by  plain- 
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tiff  had  been  made  in  Philadelphia,  and  tiie  court  could  not  have 
determined  that  question  without  weighing  the  evidence,  passing 
upon  the  credibility  of  witnesses  and  exercising  other  functions 
reserved  for  the  Jury*  Defendant  relies  principally  on  Chadwiok 
ft.  Morris  &  Co..  I70  111.  App«  569,  to  support  the  contention 
that  no  definite  agreement  was  ever  reached  between  the  parties. 
In  the  Chadwicjs  case  the  court  held  that  plaintiff's  evidence 
did  not  tend  to  prove  a  yearly  employment.  He  had  testified 
that  "I  told  him  ***  that  the  least  I  would  go  for  was  fifteen 
hundred  a  year;  and  he  said  ♦all  right. »"  In  the  case  at  bar, 
however,  plaintiff  contends  for  a  definite  hiring  for  one  year, 
and  the  jury  so  foond*  He  testified  that  "I  do  have  to  have  an 
agreement  with  a  minimum  of  a  year  because  otherwise  I  could 
not  possibly  afford  to  move  my  furniture,  break  up  my  home  here, 
■5<"5«*  unless  I  would  at  least  be  guaranteed  a  year's  salary,"  and 
that  Gilbert  answered  him  by  saying,  "?i/ell,  ^^^^   that  is  agreed 
upon*  We  will  agree  to  that," 

Plaintiff  started  work  for  defeMant  on  March  29,  1937 « 
A  month  later  he  received  a  short  letter  from  Gilbert  la  Ohio, 
advising  him  that  "the  results  of  jour   efforts  are  not  satls» 
factory,"  and  ''accepting"  his  resignation,  "to  take  effect  May 
3)lf   1937."  No  other  reasons  were  assigned  for  his  discharge* 
One  ©f  the  questions  presented  to  the  jury  was  whether  his  dis- 
charge was  wrongful.  Defendant  claims  that  he  failed  to  perform 
the  duties  for  which  he  was  hired,  and  specifically  that  IM 
failed  to  file  the  daily  report  required  from  salesmen  of  the 
ccaapany.  Plaintiff  testified  and  the  jury  found  that  he  was 
hired  as  a  sales  manager  and  not  as  a  salesman,  and  there  is 
evidence  that  the  work  performed  by  him  during  his  one  month  of 
employment  was  the  type  of  work  ordinarily  performed  by  a  sales 
manager  upon  assuming  his  duties «  During  the  first  two  weeks 
he  prepared  extensive  statements  and  tables  analyzing  the 
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company»s  sales  for  past  years  and  breaking  them  down  by  period, 
product  and  salesman.  During  the  same  period  he  prepared  a  list 
of  the  various  companies  with  which  defendant  had  lost  accounts^ 
specifying  the  reasons  why  the  accounts  had  been  lost*  3b  also 
formulated  a  comprehensive  sales  program  for  defendant  and  pre- 
pared statements  of  sales  during  January,  February  and  March, 
1937 •  With  respect  to  these  various  documents,  which  are 
voluminous  in  their  nature  and  were  receired  in  evidence, 
Gilbert  testified  that  he  returned  them  to  plaintiff  when  they 
were  presented  with  the  coaaaent  that  he  was  not  interested. 
Nevertheless  the  jtary  must  have  considered  them  and  tiie  work 
they  entailed  as  part  of  the  services  rendered  during  the  period 
©f  plaintiff's  employment,  Pro«  April  13  to  April  I9  plaintiff 
made  a  sales  survey  of  the  state  of  Ohio,  calling  on  prospective 
dealers  ajid  distributors  whose  names  had  been  given  to  him  by 
Gilbert,  This  list  was  also  received  in  evidence.  After  his 
return  from  Ohio  he  remained  in  the  office  for  approximately  a 
week,  then  about  April  26  he  started  ®n  his  second  trip  to  Ohio, 
and  while  there  Jte  received  the  letter  from  Gilbert  discharging 
him.  In  that  letter  Gilbert  makes  no  mention  of  plaintiffs 
failure  to  file  daily  reports  and  specifies  no  reason  for  his 
discharge  except  the  general  one  that  his  services  were  unsatis- 
factory, Phelps,  who  was  described  as  the  advertising  and  sales 
promotion  manager,  testified  that  plaintiff  had  failed  to  turn 
in  daily  reports  of  sales,  but  since  plaintiff  was  not  hired  as 
a  salesman,  as  he  contended,  it  is  readily  \inderstandable  that 
he  did  not  consider  it  necessary  to  make  daily  sales  reports. 
With  respect  to  plaintiff's  discharge,  defendant  argues  that 
it  was  incumbent  upon  plaintiff  to  offer  evidence  in  support 
of  his  contention  that  he  was  wrongfully  discharged,  but  that 
he  simply  rested  his  case  by  showing  that  he  was  discharged 
before  the  end  of  the  year 5  and  for  his  failure  to  meet  this 
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affirmatire  defense,  there  should  have  been  a  directed  verdict. 
If  plaintiff  was  hired  f*r  a  year  as  the  jury  found,  he  could 
not  be  discharged  except  for  good  cause,  and  the  facts  and  cir- 
cumstanees  pertaining  to  his  discharge  were  all  submitted  to  ths 
3ury.  It  was  purely  a  question  of  faet» 

Ihe  cas^  was  fairly  tried,  No  complaint  is  raade  as  to 
the  amount  of  the  verdict,  nor  of  any  instructions  given  or  re- 
fused by  either  of  the  parties,  nop  of  the  admissibility  of  asj 
evidence,  nor  the  conduct  of  counsel.  The  controverted  issues 
were  submitted  to  the  jury  and  its  verdict  is  supported  hj   the 
evidence*  Accordingly  the  Judgment  ©f  the  Superior  court  is 
affirmed* 

JTOGMEST  AFFIRMED* 

Seanlan  and  Sullivan,  JJ.,  concur «| 
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MR.  PRESIDING  JUSTICE  FRIEND  DELIVBRED  THE  OPINION  OP  THE  COURT, 

Blakely  I^inting  Company  brought  suit  against  Fort 
Dearborn  Mercantile  Go.  on  a  written  contract  and  had  s\amffiary 
judgment  for  part  of  its  claim  in  the  sxtm.   of  $2^,7^0   on  motion 
and  affidavits  pursuant  t©  rule  15  of  the  Supreme  Court,  the 
balanc*  of  the  claim  being  held  for  trial.  The  entry  of  the 
judgment  was  resisted  on  the  ground  that  defendant's  answer 
and  affidavits  in  support  thereof  set  forth  an  oral  agreement, 
denied  that  the  writing  sued  upon  is  a  contract,  that  defendant 
had  pleaded  a  counterclaim  f©r  damages  arising  out  of  the 
averred  oral  agreement,  and  was  therefore  entitled  to  a  trial 
by  jury  on  the  issues  presented*  The  court  entered  the  summapy 
judgment  on  the  theory  that  if  the  same  evidence  that  is  con- 
tained in  defendant's  affidavits  were  adduced  on  trial  of  the 
case,  the  court  would  have  been  required  to  direct  a  verdict 
against  the  defendant,  excepting  those  issues  which  were 
reserved  for  trial* 

The  essential  facts  presented  by  the  pleadings  and 
affidavits  disclose  that  plaintiff  is  in  the  printing  business 
and  defendant  is  a  jobber  of  general  merchandise  whose  business 
is  conducted  by  means  of  an  annual  catalog  sent  by  mail  to 
retail  dealers  threughout  the  United  States.  From  March  to 
the  forepart  ©f  June  1941  the  parties  had  several  conferences 
with  respect  to  the  printing  of  defendant's  catalog  for  tte 
year  1942.  The  writing  sued  upon  was  signed  by  plaintiff  ©m 
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June  9,  1941  and  by  defendant  a  day  or  two  later.  Inasmuch  as 

the  principal  question  presented  is  whether  the  instrument  coiw 

stltutes  a  iKTitten  contract  or  merely  specifications  supplementing 

previous  oral  agreements,  we  set  forth  the  contract  in  verba tiffi 

as  follows: 

"June  9,  1941 

Fort  Dearborn  Mercantile  Co# 
37  South  Wabash  Avenue 
Chicago,  Illinois 

Att'n:  MTt  0*  J«  Karsted^  President  ^  Gen*l  Mer. 
Gentlemen: 

Our  proposed  service  to  you  is  based  on  the  following 

specifications: 

Quantity: 

15,000  -  679  page  catalogs 
15,000  -  634  page  catalogs 

Stock: 

68  pages  in  678  page  catalog  and  64  pages  in  o34  page 
catalog  of  80#  White  Mill  No.  3  Enamel*  We  furnish* 
480  pages  (both  catalogs)  50#  grade  B  plus  White 
Super  -  we  furnish* 

Cover: 

1  Piece  Heavy  Paper  Cover  (stock  about  250#), 

We  furnish* 

Cover  to  be  embossed  -  similar  to  youi-  1941  catalog. 

End  Sheets  -  we  furnish. 

Pages  2  and  3  of  cover  to  be  printed. 

Binding: 

Smythe  Sewed,  with  a  strip  of  muslin  pasted  over  the 
backbone  -  cover  glued  on.  First  and  last  signatures 
to  be  reinforced  with  muslin  and  a  twoage  end  sheet, 
pasted  solid  to  the  inside  front  cover  and  inside 
back  cover.  This  means  that  the  muslin  reinforcement 
will  be  covered  ay   the  pasted  end  sheets, 

H78     Page  Catalogs  —  15,000  —  to  be  bound  as 
2«s   4»s  8«3     16»s     24»s  32»S 


7   16   9      1      0   16 

634  Page  Catalogs  —  15,000  — •  to  be  bound  as 
2»s   4»s  8«s     16«s      24«s  32«8 


7     15  4        1        0     16 

*Note:  Oneida  insert  folded  as  5-8 's  and  sewed 
as  a  24  and  I6  page  insert* 
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Inserts  I 

1^^,000  catalogs  -  I30  pagea  )  you  furnish, 
15^000  catalogs  -  90  pages  )  we  tip  in. 

Inserts: 

15^000  catalogs  -  36  pagea 

15.000  catalogs  -  32  pages 

(16  pages  three  and  four  color  -  rugs,  dinnerware, 

blankets,  etc.)  (8  pages  in  four  color  -  dry  goods.) 

(8  pages  in  tv.'O  color  -  Clinton  v^atches)  (4  pages 

in  two  color  -  electric  razors) 

Inserts  (Cont'd): 

Note:  Four  page  electric  razor  inserts  in  first 
15,000  catalogs  only. 

We  print  these  inserts  from  above  80;^  stock*  You 
furnish  color  plates.  We  set  composition,  furnish 
black  nickels,  print  and  tip  iB* 

C(»iiposition: 

462  pages  *-  we  set« 

Page  Electros: 

442  pages  *-  v/e  furnish* 

Page  Electros: 

50  pages  -  you  furnish. 

Order  Blanks: 

100,000  two-color  -  ^e  furnish  stock  and  print  - 

flat  to  be  inserted  in  catalog,  30M  flat  to  you, 
folded  for  #6  envelope,  to  you. 


Index: 

4  pages  -  we  furnish  stock  and  print* 

*Mrft  Dealer'  Sheets 

1  page  -  we  furnish  stock  and  print. 

Letter: 

W©  print  -*  you  furnish  stock* 

Discount  Sheet: 

1  page  -  we  furnish  stock  and  print. 

Return  Envelopes: 
You  furnish. 

We  are  to  insert  letter,  'Ifr,  Dealer'  Sheet,  Discount  Sheet, 
Order  Blank  and  Return  Envelope  in  catalog.  Catalogs  are  to 
be  inserted  in  cartons  furnished  by  us,  taped,  ready  for 
Biailinga 

We  are  to  furnish  a  74x49  sheet  to  allow  bleed  on  top  and 
two  sides « 

Electros  are  to  be  your  property* 

Alterations: 

Machine  composition,  per  hour, ,$4,00 

Band  composition,  per  hour , .  •  3»75 

Price:  $27,475.00 
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Attached  is  a  duplicate  of  the  letter  received  from  the 
*West  Virginia  Pulp  and  Paper  Company, 

Thanking  you  very  kindly  for  this  order,  I  remain 

-  Sincerely  yours. 

The  Blakely  Printing  Company 
(signed)  Barley  Hohm 

Accepted  by  Fort  Dearborn  Mercantile  Company 
Per  0.  J«  Karsted.  Pres." 

The  only  substantial  element  omitt'sd  from  the  fore«- 
geliag  document  is  the  time  of  performance.  Defendant  contends 
that  the  writing  is  not  a  contract  but  only  a  form  of  specifi- 
cations supplementing  an  oral  agreement  for  the  printing  of  the 
catalog  entered  into  June  6,  1941  which  required  plaintiff  to 
deliver  copies  of  the  catalog  between  October  20,  1941  and 
November  1,  1941  and  that  the  time  of  delivery  was  made  the 
essente  of  the  oral  agreement.  Plaintiff  printed  29,694 
catalogs,  of  which  75^   are  held  at  the  bindery  ready  for 
delivery  upon  defendant's  instructions,  27,832  catalogs  were 
delivered  to  defendant's  forvtfarding  agent,  and  the  balance, 
including  sample  books,  were  received  by  defendant  at  ths 
bindery* 

Ehe  writing  called  for  the  printing  of  a  catalog  from 
electros  ©r  electrotypes,  which  involved  the  following  pro- 
cesses*  Defendant  prepared  and  delivered  copy  to  plaintiff 
corporation  wiiich  set  the  type  and  made  page  proofs  thereof. 
These  page  proofs  were  given  temporary  numbers  in  the  order  in 
which  the  copy  was  received*  The  temporary  page  numbers  were 
replaced  with  permanent  page  numbers  as  soon  as  plaintiff  was 
informed  by  defendant  of  tim   permanent  position  and  page  numbers 
in  the  catalog.  Electrotypes  for  the  pages  could  not  be  made 
until  the  proof  of  such  pages  was  returned  to  plaintiff  with 
defendant's  0,K,  and  until  defendant  furnished  plaintiff  with 
the  imrmanent  page  number  for  each  page.  In  the  performance  of 
the  contract  plaintiff  was  required  to  lock  up  sets  of  electro- 
types in  forms  for  printing  signatures,  .^  form  could  not  be 
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loelced  up  and  put  on  the  printing  press  until  plaintiff  had 

receired  from  defendant  the  periuanent  page  number  ©f  each  pag« 
in  such  form,  and  as  soon  as  plaintiff  received  copy  it  set  up 
the  same  in  type  and  laade  page  proofs  thereof  for  defendant's 
approval  or  correction.  Defendant  hegan  to  deliver  copy  -July 
2^,  1941  but  did  not  deliver  the  last  of  such  copy  until  October 
15#  194-1^  and  held  some  of  the  proof  as  long  as  30  and  60  days 
before  returning  the  same  to  plaintiff »  Defendant  did  not  fur- 
nish plaintiff  with  periiianent  page  numbers  for  some  of  the  pages 
of  the  catalog  until  October  29,  194l» 

It  appears  from  the  pleadings  and  affidavits  that  before 
the  contract  sued  upon  was  entered  into  by  the  parties,  defeafi- 
ant's  advertising  manager  inspected  plaintiff's  printing  plant 
and  was  assured  that  the  presses  needed  would  be  available  when 
the  catalog  was  to  be  printed.  As  soon  as  plaintiff  received 
permanent  page  numbers  for  a  set  of  pages  contained  in  a  sigaattire 
the  electrotypes  thereof  were  made,  locked  up  and  put  on  ttae 
presses,  and  in  order  to  speed  up  the  work  of  printing  aaid  sig«» 
natures  plaintiff  kept  its  presses  running  day  and  night*  Due  to 
market  aad  merchandising  conditions  defendant  was  unable  to  pur- 
chase many  of  the  items  that  were  listed  in  the  catalogs  of 
previous  years,  and  svieh  items  of  merchandise  were  therefore 
not  listed  in  the  1942  catalog^  and  many  items  and  lines  of 
merchandise  that  were  not  listed  in  previous  issues  were  io- 
eluded  in  the  1942  catalog.  As  late  as  August  1941  defendant's 
advertising  manager  was  having  difficulties  in  listing  items 
that  would  appear  in  the  catalog  because  his  firm  was  unable 
to  get  prices  from  manufacturers  and  guaranties  of  delivery^, 
and  for  that  reason  defendant's  advertising  manager  stated 
that  "it  was  taking  them  an  unusual  long  time  to  prepare  the 
copy"  for  tbe  catalog  and  that  < efendaat  "would  not  be  able  to 
get  It  [the  catalog]  out  at  the  regular  tine  of  the  year*" 
The  complaint  alleges  that  there  is  due  and  owlBg 
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from  defendant  to  plaintiff,  after  allowing  to  defendant  a  credit 
of  $601 ^83  for  certain  adjustments  mentioned  in  the  complaint^  tJM 
sum  of  $29,54-3«4-5>  together  with  interest  thereon  from  February  1, 
194'2j  for  printing  the  catalog  under  the  alleged  written  agree- 
ment of  June  9,  1941  as  heretofore  set  forth^  Defendant's  answer 
denies  that  the  writing  sued  upon  is  a  contract;  denies  that 

plaintiff  is  entitled  to  interest;  denies  that  the  credit  allowed 

defendant 
on  the  adjustment  is  correct;  and  alleges  that/is  entitled  to  a 

credit  of  $758.59  instead  of  $601.83,  The  disputed  difference  of 

$156,76  and  the  claim  for  interest  were  held  for  ta*ial,  as  well 

as  defendant's  couhtrrclaim  for  $300  arising  out  of  plaintiff's 

alleged  failure  to  supply  cartons  in  accordance  with  the  sample 

submitted* 

By  order  of  court  certain  matters  stated  in  the  answer 
stand  as  a  counterclaim.  The  counterclaim  alleges  that  June  6, 
1941  plaintiff  made  an  oral  agreement  with  defendant  for  the 
printing  of  the  catalog  and  agreed  to  deliver  the  required 
number  of  copies  thereof  between  October  20  and  November  1  of 
that  year,  and  that  the  time  of  delivery  should  be  the  essence 
of  the  agreement;  that  plaintiff  breached  the  contract  in  that 
it  printed  the  catalog  on  inferior  paper,  by  reason  whereof 
defendant  sustained  damages  in  the  sum  of  $750;  that  plaintiff 
also  breached  the  oral  agreement  in  that  it  failed  to  deliver 
the  required  copies  of  the  catalog  during  the  period  of  time 
fixed  by  the  undertaking  br^t  delivered  the  same  between  November 
15  and  December  11,  1941,  and  by  reason  thereof  defendant  sustained 
loss  and  damage  in  the  sum  of  $25,000;  that  the  cartons  for  mailing 
the  catalogs  were  inferior  In  quality  with  resultant  damage  to 
plaintiff  amounting  to  $300, 

It  is  urged  by  defendant  that  its  counteraffidavits 
created  five  issues  which  shouli  have  been  submitted  to  the  jury 
as  follows t  \«  whether  the  contract  was  oral  or  in  writing; 
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2,  as  to  the  terms  of  the  contract,  particularly  with  respect 
to  the  date  of  delivery;  3»  as  to  whether  the  grade  and  quality 
of  paper  used  was  in  accordance  with  tiie  specifications;  4« 
whether  the  cartons  in  which  the  catalogs  were  to  be  mailed  were 
in  accordance  with  the  agreement;  and  ^.  as  to  the  question  of 
oyer charge.  The  issues  uoier  points  4  and  ^  were  reserved  for 
trial.  The  questions  involved  in  points  2  and  3  related  to 
defendant ♦s  counterclaim  for  breach  of  an  oral  agreement  and 
the  damages  resulting  therefrom.  The  principal  question  there- 
fore presented  arises  under  the  first  point,  namely,  whether  the 
contract  was  oral  or  in  writing.  Plaintiff  contends  and  the  court 
held  that  the  letter  of  Jui»  9  heretofore  set  forth,  constitutes 
a  contract  in  writing  which  superseded  all  previous  negotiations 
between  the  parties.  Defendant,  on  the  other  hand,  argues  that 
the  negotiations  were  concluded  June  6,  194-1  by  an  oral  agreement 
and  that  the  instrument  sued  on  is  not  a  contract  but  only  a  form 
of  specifications  supplemental  to  the  oral  agreement.  It  is  also 
urged  by  defendant  that  under  the  pleadings  and  the  affidavits 
presented,  the  question  ?^hether  the  contract  was  oral  or  la 
writing  was  not  determinable  by  the  court  and  should  have  beea 
submitted  to  a  jury.  The  validity  of  the  first  three  points 
'  raised  by  this  appeal  depends  upon  the  determination  of  that 
controversy. 

The  test  usually  applied  to  instruments  upon  which  suit 
is  predicated  for  the  purpose  of  determining  whether  they  are 
contracts  in  writing,  is  to  examine  the  docianent  and  resolve 
from  its  contents  whether  it  expresses  on  its  face  without 
ambiguity  all  the  agreements  and  obligations.  In  the  case  at 
bar  the  letter  of  June  9  was  submitted  as  a  bid  or  proposal  and 
was  accepted  on  the  faee  thereof.  The  contention  that  it  is 
merely  a  form  of  specifications  supplementing  the  oral  agreement 
alleged  to  have  been  entered  into  June  6,  1941,  is  effectively 
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refuted  "bj  defendant's  own  counteraffidavits,  from  which  it 
appears  that  on  May  15*  1941  Klamer,  defendant's  advertising 
manager,  prepared  letters  addressed  to  various  printing  estalb- 
lishments  asking  for  bids  or  proposals  for  printii^  defendant's 
1942  catalog  and  presented  them  to  Karsted,  defendant's  presi- 
dent, for  signatijre.  One  of  these  letters,  addressed  to  plain- 
tiff, states  that  the  "Proposal  is  to  be  subn^itted  within  ten 
days,"  Plaintiff  submitted  its  proposal  on  Mjoj   25,  1941  but  it 
was  not  accepted.  Thereafter  Klamer  and  plaintiff's  salesman 
Hohm  had  several  conferences,  one  of  which  took  place  June  6, 
1941,  Klamer  states  in  his  counteraffidavit  that  during  that 
conferenee  Hohm  asked  ?/hether  defendant  "would  consider  giving 
thea  the  contract"  and  that  Klamer  said  that  if  plaintiff  would 
agree  to  furnish  50  larger  sheets  and  that  the  electros  should 
become  defendant's  property,  defendant  "would  give  them  the 
contract,"  Karsted  states  in  his  counter  affidavit  tliat  Klai^er 
reported  to  him  on  the  same  day  tiiat  he  had  told  ijohm  that 
defendant  "would  give  them  the  job  of  printing  and  supplying 
their  catalog"  and  that  be  later  received  the  writing  sued  upon, 
signed  it  and  delivered  it  to  plaintiff.  It  is  thus  obvious 
from  defendant's  counteraffidavits  that  the  contract  for  printing 
the  catalog  wafi  not  given  on  June  6,  1941  but  that  Klamer  then 
told  Hohm  that  defendant  "would  give  them  the  contract"  if  plain- 
tiff would  meet  the  new  terms.  In  this  connection  it  should  be 
noted  that  the  following  provisions  of  the  contract  sued  upon 
are  not  contained  in  defendant's  letter  of  May  15>  1941  or  in 
plaintiff's  proposal  of  May  26,  1941,  namely,  that  the  electros 
were  to  become  defendant's  property  and  that  certain  alterations 
were  to  be  made  with  respect  to  the  rates  to  be  paid  for  machine 
and  hand  compositions  for  setting  up  the  niaterial.  It  is  also 
significant  that  Klamer  states  in  the  counteraffidavit  that  the 
alleged  oral  agreement  is  based  in  part  on  a  statement  that  he 
made  to  Hohm  on  i^Iay  5*  1941,  more  than  a  month  before  June  6, 
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as  follows  I   "I  further  told  Mm  that  the  main  body  of  the  book 
must  be  printed  on  grade  B  plus  50#  white  super  paper  and  that  64 
pages,  part  of  which  would  be  printed  in  color,  vfould  be  on  80# 
Vifhite  Mill  No,  3  Enamel,"  i^om  the  foregoing  circumstances  it 
would  appear  that  defendant  attempted  to  set  up  as  against  the 
written  contract  not  only  the  alleged  oral  agreement  but  a  con- 
versation that  was  had  more  than  a  month  before.  The  complaint 
alleges  that  the  instrument  sued  on  is  a  contract.  Plaintiff 
undoubtedly  so  considered  it  because  the  letter  ends  with  the 
sentence,  "Thanking  you  very  kindly  for  this  order,"  and  defend- 
ant approved  the  "order"  on  its  face  by  marking  "Accepted"  over 
the  signature  of  its  president.  It  is  thus  apparent  that  the 
writing  is  an  agreement  consisting  of  a  proposal  or  order  which 
is  approved  by  defendant,  embodying  all  the  undertakings  of  the 
parties  except  the  date  of  delivery,  a  question  which  will  later 
be  considered  and  discussed. 

Under  the  general  rule,  and  except  in  cases  where  there 
is  an  issue  of  fact  as  to  the  validity  of  the  contract,  the  ques- 
tion whether  a  rriting  constitutes  an  agreement  is  one  for  the 
court  and  not  for  the  jury.  In  [gelluride  Power  Co.  v.  Crane  Co,. 
208  111,  218,  judgment  v/as  entered  upon  a  directed  verdict.  It 
was  there  contended  that  the  trial  court  should  have  submitted 
to  the  jury  "all  the  negotiations,  oral  and  written,  had  between 
the  parties"  before  the  making  of  the  contract  sued  upon.  In 
affinnlng  th©  judgment  the  court  said:   "The  questions  as  to  what 
^OTitings  should  be  considered,  and  whether  or  not  those  consid- 
ered constituted  a  written  contract,  and  whether  or  not  the 
written  contract  fully  expressed  the  agreement  between  the 
parties,  were  for  the  court.  The  rule  is,  that  when  the  writings 
show,  upon  inspection,  a  complete  legal  obligation,  without  any 
uncertainty  or  ambiguity  as  t©  the  object  and  extent  of  the  en- 
gagement, it  is  conclusively  presumed  that  the  whole  agreement 
of  the  parties  was  included  in  the  writings.  The  fact  that  a 
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point  has  been  omitted  which  might  have  been  embodied  therein 
will  not  open  the  door  to  the  admission  of  parol  evidence  in 
that  regard,"  In  Armstrong  Paint  Works  v«  Continental  Can  Go.j. 
301  111,  102,  the  court  held  that  all  prior  conversations  and 
parol  agreements  between  the  parties  are  merged  in  the  written 
contract  and  that  the  question  whether  the  agreement  is  a  fall 
expression  of  the  undertaking  of  the  parties  must  be  determined 
by  the  court  from  the  contract  itself.  The  reason  for  the  rule 
is  stated  as  follows:  '"When  parties  sign  a  memorandum  expressing 
all  the  terms  essential  to  a  complete  agreement  they  are  to  be 
protected  against  the  doubtful  veracity  of  the  interested  wit- 
nesses and  the  uncertain  memory  of  disinterested  witnesses  con- 
cerning the  terms  of  their  agreement,  and  the  only  way  in  which 
they  can  be  so  protected  is  by  holding  each  of  them  conclusively 
bound  by  the  terms  of  the  agreement  as  expressed  in  the  writing." 
With  respect  to  the  delivery  of  the  catalog,  about  which 
the  agreement  is  silent,  and  the  promptness  with  which  plaintiff 
performed  its  undertaking,  the  affidavits  presented  disclose  that 
before  the  agreement  was  made  Klamer  inspected  plaintiff's  plant 
and  was  assured  by  Hamm  that  the  presses  would  be  available  "to 
get  out  our  book  on  timej"  that  he  visited  the  printing  plant 
regularly  from  the  time  plaintiff  began  to  deliver  copies  and 
saw  the  presses  in  full  operation.  Plaintiff's  production 
manager  Fyfe  stated  by  affidavit  that  "As  we  received  the  copy, 
we  set  it  up  in  type  and  affixed  the  temporary  page  number  desig- 
nated by  the  defendant.  As  soon  as  a  page  of  copy  was  set  up  in 
type,  we  made  a  proof  of  it  and  immediately  thereafter  submitted 
the  proof  to  the  defendant  for  its  OK  or  correction."  These 
statements  are  not  denied  in  any  counteraffidavit  and  are  borne 
out  by  Klamer »s  own  statements  that  he  was  at  the  plant  to  inspect 
the  forms  that  were  running  on  the  press  and  to  OK  forms  whieh 
wore  ready  to  run  and  "would  visit  their  plant  for  the  said 
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purpose  as  late  as  from  5»00  o'clock  to  5*30  in  the  afternoon  to 
OK  forms  which  would  enable  them  to  run  them  during  the  night," 
It  is  thus  admitted  that  the  presses  were  not  only  available  but 
were  kept  running  day  and  night,  and  Klamer's  counteraffidaTit 
also  shows  that  plaintiff  acted  diligently  in  binding  the 
catalogs.  On  one  occasion,  when  fZiamer  informed  Fyfe  that  the 
binders  at  Broek  &  Rankin,  which  had  in  previous  years  taken 
care  of  binding  defendant's  catalogs,  were  on  strike,  Fyfe 
immediately  transferred  10,000  catalogs  to  two  other  binderies, 
namely.  Spinner  Bros*  and  R»  R»  Donnelley  &  Sons  Company,  Xheso 
circumstances  render  untenable  defendant's  argument  that  plaintiff 
failed  to  perform  its  obligation  within  a  reasonable  time.  What 
constitutes  a  reasonable  time  when  the  time  for  performance  is 
not  fixed  by  the  agreement  is  stated  in  17  0,  3,   S,  Contracts, 
see.  503*  at  pp«  IO67-IO68,  as  follows s   "The  question  as  to 
what  is  a  reasonable  time  for  the  performance  of  a  contract 
fixing  m   time  for  performance  depends  on  the  nature  of  the  coor- 
traet  and  tte  particular  circumstances.  In  deciding  whether  an 
undertaking  has  been  performed  within  reasonable  time,  the  material 
difficulties  and  hazards  attending  it,  the  aniount  of  diligence  used, 
and  frustrated  attempts  at  performance  should  be  considered.  Perhaps 
as  accurate  a  definition  of  reasonable  time  as  may  be  given  is  that 
it  is  sueh  time  as  is  necessary  conveniently  to  do  what  the  contract 
requires  should  be  done,"  This  doctrine  is  affirmed  in  Bowen  v. 
Detroit  City  Railway.  ^4  Mich.  496. 

Under  the  pleadings  defendant  v/as  required  to  prove  Its 
counterclaim  by  evidence  that  plaintiff  was  not  diligent  or  that 
it  failed  to  perform  its  obligation  under  the  contract  within  a 
reasonable  time.  Its  answer  and  counter affidavits  utterly  faiX 
in  this  respect,  Vv'e  find  no  evidence  of  lack  of  diligence  on 
plaintiff's  part  or  that  plaintiff  failed  to  perform  its  obli»- 
gations  under  the  agreement  ndthln  a  reasonable  time.  Indeed, 
the  evidence  refutes  the  charge  made  in  the  counterclaim  and 
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clearly  demonstrates  that  plaintiff  was  diligent.  Perhaps  thA 
best  and  only  plausible  explanation  for  the  delay  in  making 
deliveries  of  the  catalog  is  found  in  defendant's  own  conduct 
and  the  attending  ciroucistances.  Unlike  previous  years^  defend- 
ant was  unable  to  purchase  many  of  the  items  of  merchandise  that 
it  desired  to  list  in  the  catalog,  and  items  that  were  listed  in 
prior  years  could  not  be  included  in  the  194-2  issue.  Defendant 
was  unable  to  get  prices  from  manufacturers  or  guaranties  of 
delivery  for  laerchaaiise,  aM  because  of  these  circumstances 
"It  was  taking  theia  an  unusual  long  time  to  prepare  the  copy," 
It  may  well  be  that  defendant  desired  to  get  these  catalogs  In 
the  hands  of  its  prospective  customers  in  the  latter  part  of 
November,  but  the  facts  disclosed  by  the  counteraffidavits  oiade 
this  impossible.  For  these  conditions,  plaintiff  was  not  to 
blame,  and  therefore  uMer  the   law  applicable  to  the  circumstances 
presented  we  hold  that  in  the  absence  of  any  specific  date  fixed 
for  delivery,  plaintiff  was  required  to  deliver  catalogs  within 
a  reasonable  tirae,  and  it  fully  complied  with  the  requirements 
of  the  law  in  that  respect. 

In  actions  for  breach  of  contract  a  party  seeking 
daniages  for  loss  of  profits  must  show  the  reality  of  the  loss 
and  that  the  breach  was  the  proximate  cause  thereof.  Therefore, 
in  order  to  oiaintain  its  action  on  the  counterclaim  it  was  in- 
cumbent upon  defendant  to  prove  the  loss  of  sales  during  a  given 
period.  The  only  evidence  adduced  by  defendant  is  a  table  of 
sales  during  eacli  of  the  12  months  in  the  years  1938  to  1941, 
and  a  record  of  delivery  of  catalogs  in  1940  and  1941,  These 
tables  fail  to  show  the  amount  ©f  sales  in  any  year  during  that 
part  of  December  that  is  Involved  in  this  proceeding,  and  upon 
the  proof  offered,  if  it  had  boon  submitted  to  a  jury,  the  court 
would  have  been  required  to  direct  a  verdict  because  there  was 
not  sufficient  proof  of  damages  or  the  proximate  cause  thereof. 
The  foregoing  conclusions  dispose  of  the  first  two  issues 
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created  by  defendant's  counter affidavits,  namely,  whether  the 
contract  was  pral  or  in  .vriting,  and  as  to  the  terms  thereof, 
especially  with  respect  to  delivery.  The  only  remaining  point 
which  was  not  held  for  trial  relates  to  the  grade  and  quality 
of  paper  used,  in  accordance  with  the  specifications.  That 
issue  was  involved  in  defendant's  counterclaim  for  breach  of 
an  oral  contract,  and  in  view  of  our  conclusion  that  there  was 
no  oral  contract  it  will  be  unnecessary  to  consider  that  point. 

After  careful  consideration  of  the  record  we  are 
impelled  to  hold  that  defendant  had  no  defenses  which  were 
required  to  be  submitted  to  a  jury  and  that  it  was  therefore 
not  deprived  of  a  right  to  trial  by  jury.  Accordingly,  the 
judgment  appealed  from  should  be  affirmed,  ax^   it  is  so 
ordered, 

JUDGMENT  APFIRMBD* 

Sullivan  and  Scanlan,  JJ,,  concur » 
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DUNCAN  METER  CORPORATION, 
a  corporation. 

Plaintiff, 


THE  PARKING  METER  CORPO: 
OF  ASIERICA,  a  corj 
THSMK5W  ENGLAND  Gt 
<iorpoT3:tUip.,  KBlVMAirS.  PRICE, 
HARVEY  SHAWSial  JILLIAM  DOMROE, 
defendants  « 


'tONCAN  METER  CORPORATION, 
a  corporation. 

Appellant, 

ME.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  T^  COURT^ 

©n  August  18,  1939  the  New  England  Company,  an  Ohio 

corporation,  brought  an  attachment  suit  against  the  Parking 

Meter  Corporation  of  America,  also  an  Ohio  corporation,  making 

Miller  Meters,  Inc.,  and  Duncan  Meter  Corporation  garnishee 

defendants.  The  suit  was  based  upon  a  judgment  of  $503«O5* 

entered  in  favor  of  plaintiff  June  29,  1939  in  tiie  Municipal 

eourt  of  Cleveland,  Ohio,  Harvey  Shaw  and  Newman  S,  Price 

had  leave  to  intervene  in  the  garnishment  proceeding.  Price's 

claim  was  predicated  upon  a  judgment  against  the  Parking  keter 

Corporation  of  America  obtained  in  the  Municipal  court  of 

Cleveland,  Ohio,  May  31,  1939  and  a  levy  made  pursuant  thereto 

August  11,  1939.  Shaw's  claim  was  based  on  an  alleged  bailment 

©f  300  meters  to  which  he  claimed  title  and  which  were  in  the 

possession  of  the  Duncan  Meter  corporation.  Pursuant  to  a 

hearing  in  the  Municipal  eourt  of  Chicago  an  order  was  entered 

May  17,  1940  wherein  the  Miller  Meters,  Inc,,  was  discharged 

as  garnishee J  the  court  found  that  Duncan  Meter  Corpora tiom 

was  holding  340  meters  belonging  to  the  Parking  Meter  Corporation 
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of  America  and  directed  them  to  be  divided  between  the  New 
England  Company,  plaintiff  in  the  garnishment  proceeding,  and 
Newman  S,  Price,  one  of  the  intervening  petitioners,  ordered 
that  the  meters  be  turned  over  to  the  bailiff,  that  special 
execution  issue,  and  that  they  be  sold  to  satisfy  the  Judgments 
entered.  The  petition  of  Harvey  Shaw  was  disMssed* 

Shaw's  counsel  testified  without  contradiction  that 
immediately  upon  entry  of  the  Judgment,  he  advised  Samuel  G« 
Rautbopd,  secretary  of  the  Duncan  Meter  Corporation  and  its 
attorney,  that  he  would  take  an  appeal,  to  which  Rautbopd 
replied  that  "he  would  hold  everytliing  in  abeyance  subject  t© 
my  serving  notice  of  appeal, »•  Nevertheless,  there  followed  a 
series  of  unusual  and  significant  events,  '/Ithin  a  week  the 
attaching  creditors  caused  special  executions  to  issue  on  their 
Judgments,  and  iilay  24,  1940  the  bailiff  levied  on  34-0  meters  in 
possession  of  the  Duncan  Meter  Corporation,  After  levy  the 
bailiff  left  the  meters  in  the  custody  of  Duncan  Meter  Corporation 
at  its  warehouse,  as  custodian  for  the  bailiff,  and  took  a  receipt 
therefor.  On  the  sale  which  followed  one  of  the  attaching  credi- 
tors purchased  37  meters  and  the  other  3^3 •  ^h®  bailiff  took 
receipts  from  the  purchasers  in  satisfaction  of  their  Judgments 
and  made  his  return  to  that  effect.  Following  unsuccessful 
attempts  by  the  attaching  creditors  to  dispose  of  the  meters, 
they  approached  Duncan  Meter  Corporation  as  a  buyer,  and  terms 
were  finally  agreed  upon  by  which  Duncan  Meter  Corporation  pur- 
chased from  the  New  England  Company  37  and  from  Price  303  meters, 
being  the  340  meters  sold  by  the  bailiff.  The  purchases  were 
consumiiiated  between  June  11  and  14,  1940  and  New  England  Company 
and  Price  then  executed  bills  of  sale  for  the  meters  to  Duncan 
Meter  Corporation,  Neither  Shaw  nor  his  attorneys  then  had  any 
knowledge  of  the  levy  and  sale  we   the  transactions  that  followed 
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and  on  June  12,  1940,  which  was  within  30  days  after  the  entry 
of  the  Judgment  in  the  Municipal  court  May  17,  1940,  Harvey 
Shaw  filed  his  notice  of  appeal,  June  13,  1940  the  notice  of 
appeal  was  served  upon  Samiel  Q.  Rautbord,  attorney  for  the 
Duncan  Heter  Corporation,  and  on  all  the  other  parties  to  the 
litigation.  The  appeal  was  later  perfected  and  November  28, 
1941  we  reversed  the  Judgment  of  the  Municipal  court  (Gen,  Ho» 
41441,  not  published  in  full,  312  111,  App,  183),  and  since 
the  cause  had  been  tried  by  the  court  without  a  jury  and  there 
was  no  substantial  dispute  as  to  the  essential  facts,  we  held 
that  Shaw  was  the  rightful  o?/ner  of  300  Ifiller  Multiple  Coin 
Parking  Meters,  Nos»  WD-1  to  lBi)t-300,  inclusive,  and  entered 
Judgment,  upon  findings  of  fact,  that  he  recover  from  the 
Duncan  Meter  Corporation  the  3^0  specified  meters,  and  c<»Binand9d 
Duncan  Meter  Corporation  to  deliver  them  to  Sliaw.  The  facts 
aad  controversies  involved  in  that  litigation  are  sufficiently 
set  forth  in  our  opinion  and  need  not  here  be  repeated, 

Shaw's  attorneys  first  learned  of  the  levy  and  sale 
of  the  meters  from  Rautbord  after  the  cause  had  been  pending 
en  appeal  for  about  six  months,  and  shortly  after  our  opinion 
was  filed,  they  made  demand  for  the  delivery  of  the  meters  to 
Shaw  in  accordance  with  our  Judgment,  which  was  refused. 
Thereafter  on  May  7,  1942  Shaw  filed  a  sworn  amended  counter- 
elaim  against  Duncan  Meter  Corporation  in  which  he  set  forth 
the  Judgment  order  here  entered  on  reversal  of  the  Municipal 
court  cause;  alleged  that  Duncan  Meter  corporation  did  not 
file  a  petition  for  rehearing  after  the  entry  of  our  Judgment 
nor  take  an  appeal  therefrom,  by  reason  whereof  the  Judgment 
remained  in  full  force  and  eff ectj  tiiat  the  Duncan  Meter  Cor- 
poration did  not  deliver  the  300  meters  specifically  described 
In  our  order,  or  any  part  thereof,  to  Shaw  as  ordered;  and  he 
prayed  Judgment  for  the  fair  market  value  of  these  meters* 
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May  29,  1942  Duncan  Meter  Corporation  filed  a  sworn 
amended  answer  to  3haw»s  amended  counterclaim  wherein  It 
admitted  reversal  of  the  judgment  entered  in  the  Municipal 
eourt  and  the  entry  of  our  order  in  pursuance  thereof]^  admitted 
that  our  judgment  remained  in  full  foree  and  effect  by  reason  of 
the  failure  of  Duncan  Meter  Corporation  to  file  a  petition  for 
rehearing  or  to  take  an  appeal  from  that  jadgiaent,  and  also 
admitted  that  it  did  not  deliver  the  300  meters  to  Shaw  as 
ordered.  Thereafter  the  cause  was  tried  in  the  Superior  court 
and  November  13,  1942  judgment  was  entered  in  favor  of  Shaw  and 
against  Duncan  Meter  Corporation  in  the  sum  of  $9,000,  from 
which  this  app«al  is  taken* 

The  principal  question  presented  is  whether  our  judg- 
ment in  cause  No,  41441  constituted  an  adjudication  of  every 
defense  interposed  by  the  Duncan  Meter  Corporation  except  of 
the  one  question  of  value.  The  trial  court  so  held  and  refused 
to  admit  and  consider  any  evidence  except  on  the  question  of 
the  value  of  the  meters.  It  will  be  noted  at  the  outset  that 
May  17,  1940  Duncan  Meter  Corporation  held  for  and  on  behalf 
of  the  Parking  Meter  Corporation  of  America  1000  Miller 
Multiple  Coin  Parking  Ivleters.  Of  these,  300  were  specifically 
designated  as  WD-1  to  ViTD-SOO  and  the  other  7'jO  had  no  designa- 
tion, Shaw  as  intervening  petitioner  claimed  the  300  designated 
meters  to  which  he  was  entitled.  As  a  result  of  the  Muiuicipal 
court's  judgment  denying  and  dismissing  Shaw's  intervening 
petition  the  300  parking  meters  WD-1  to  WD-30O  remained  with 
tho  Duncan  Meter  Corporation.  With  respect  to  the  700  other 
meters,  the  Municipal  court  "Ordered  that  Parking  Meter 
Corporation  of  America  for  the  use  of  New  Englaai  Company, 
a  corporation,  and  Newman  S,  Price  do  have  and  recover  trcn 
the  garnishee  defendant,  Duncan  ileter  Corporation,  34-0  Miller 
Multiple  Coin  Parking  Meters  and  that  said  garnishee  defendant 
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Duncan  Meter  Corporation  turn  over  forthwith  to  the  Bailiff 
of  the  Municipal  Court  of  Chicago  on  beiialf  of  said  New 
England  Company,  a  corporation,  and  Kenman  S,  Price,  said 
340  Killer  Multiple  Coin  Parking  Meters."  At  the  time  of  the 
entry  of  the  judgnient  on  May  17,  194-0  an  execution  issued  against 
the  Duncan  Meter  Corporation  to  deliver  to  the  bailiff  "340 
Miller  Multiple  Coin  Parking  Meters."  The  return  of  the  bailiff 
shows  that  on  Hay  24,  1940  he  levied  on  "340  Miller  Multiple  Coin 
Parking  Meters."  The  record  of  the  bailiff  of  the  iiunicipal  court 
shows  tiiat  the  levy  was  made  by  him  on  "340  Miller  Multiple  Coin 
Parking  Meters"  and  the  notice  of  the  bailiff's  sale  discloses 
that  he  sold  "340  Miller  Multiple  Coin  Parking  Meters,"  It 
thus  appears  that  neither  the  judgment  of  the  Municipal  court 
nor  the  execution,  the  return  thereof,  the  notice  of  sale,  the 
report  of  sale,  nor  aay  of  the  records  of  the  Municipal  court 
referred  in  any  way  whatsoerer  to  the  300  WD-i  t©  WD-300  meters 
which  laelonged  to  Shaw,  But  after  we  had  decided  in  favor  of 
Shaw  in  ease  Ho,  41441  Duncan  Meter  Corporation  evidently  con- 
ceived the  plan  of  attempting  to  prove  by  its  president  that 
the  300  WD-1  to  ,^D-300  meters  were  levied  upon  by  the  bailiff. 
The  court  refused  to  allow  the  president  to  so  testify.  As  a 
result  of  these  circumstances  Duncan  Meter  Corporation  takes  the 
anomalous  position  that  it  desires  to  rely  on  the  records  of  the 
Municipal  court  to  prove  the  fact  that  a  levy  was  made  and  at 
the  same  time  to  impeach  the  record  by  attempting  to  show  some- 
thing that  is  contained  neither  in  the  judgment  nor  any  other 
part  of  the  record,  we  think  the  court's  ruling  was  entirely 
correct.  The  law  is  well  settled  and  the  principle  is  generally 
recognized  that  a  judicial  record  cannot  be  contradicted,  varied 
or  explained  by  evidence  beyond  or  outside  of  the  record  itself. 
It  was  so  held  in  the  early  case  of  Boftha  v.  Beldam.  119  HI* 
320,  wherein  the  court  said  that  "No  rule  of  law  is  better 
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settled,  both  by  the  decisions  of  this  and  other  courts,  than 
that  a  record  like  this  one  imports  verity,  and  can  not  be 
contradicted  by  parol,"  In  Sargent  v>  City  of  Evanston^  154 
111,  268,  it  was  said  that  "The  record  of  a  coixrt  must  be 
Judged  by  Itself  alone,  and  its  Invalidity  cannot  be  shown  by 
evidence  aliunde »"    In  discussing  the  question  here  under 
consideration  the  court  in  People  v.  Vj'ard.  272  111,  6^,  quoted 
with  approval  from  the  early  ease  ©f  Harris  v.>  Lester.  80  111, 
307,  as  follows t  '"The  record  of  a  court  can  never  be  contra- 
dicted, varied  or  explained  by  evidence  beyond  or  outside  of 
the  record  itself.  Any  other  rule  would  be  most  disastrous  in 
its  results,  A  judicial  record  contains  evidence  of  its  own 
validity,  and  should  testimony  dehors  the  record  itself  be 
admitted  to  contradict  or  vary  its  recitals  it  would  render 
such  records  of  no  avail,  and  definite  sentences  would  afford 
but  slight  protection  to  the  rights  of  parties  once  solemnly 
adjudicated.  Henee  all  records  aiast  be  tried  and  construed  by 
themselves."'  Aside  from  these  considerations  it  is  difficult 
to  understand  why  Duncan  i^eter  Corporation,  which  had  1000  meters 
in  its  possession,  70O  of  which  were  undesignated  and  subject  to 
levy  under  the  order  of  the  Municipal  court,  should  have  chosen 
to  turn  over  the  300  meters  ViiD-1  to  WD-300  claimed  by  Shaw, 
instead  of  taMng  them  from  the  other  700  meters,  especially 
in  view  of  its  knowledge  that  Shaw  was  about  to  take  an  appeal 
from  the  adverse  judgment  rendered  against  him  in  the 
Municipal  court. 

With  respect  to  the  contention  that  our  judgment  in 
case  No,  41441  was  not  an  adjudication  of  all  its  purported 
defenses  except  the  value  of  the  meters,  Duncan  Meter  Corporation 
relies  on  the  fact  that  the  various  transactions  which  occurred 
in  1940  relating  to  the  levy  and  sale  of  the  meters  to  the 
attaching  creditors  and  by  which  Duncan  Meter  Corporation 
acquired  by  purchase  the  alleged  ownership  of  the  meters 
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designated  as  WD-1  to  WD-300,  ^ere  not  involved  in  the  former 
appeal  and  not  adjudicated  by  our  judgment;  therefore  its  counsel 
say  that  the  court  should  have  admitted  the  proffered  evidene© 
to  identify  the  specific  meters  acquired,  V/e  held  that  those 
meters  belonged  to  Shaw  and  directed  Duncan  Meter  Corporation 
to  deliver  them  to  him  forthwith.  That  decision  was  clear, 
unambiguous  and  binding  upon  all  the  parties  to  the  proceeding. 
If  the  identification  of  the  meters  levied  upon  was  of  such 
paratiiount  importance  as  Duncan  Meter  Corporation  now  claims, 
it  could  have  presented  the  question  to  us  in  several  ways:  (1) 
by  raising  the  point  in  the  briefs  filed  that  the  "340  Miller 
Multiple  Coin  Parking  Meters,"  which  were  ordered  by  the  Municipal 
court  to  be  turned  over  to  the  bailiff  for  the  use  ©f  the  attaching 
creditors,  included  the  meters  designated  as  VvD-1  t©  WD-.300,  which 
were  always  claimed  by  Shaw;  (2)  by  making  the  execution  and  levy 
and  the  return  thereof  a  part  of  the  record  on  appeal  through  the 
filing  of  a  praecipe  for  such  additional  parts  of  the  record  as 
it  desired,  in  accordance  with  rule  1  of  the  Appellate  Court  Rules, 
after  notice  of  appeal  was  served  on  the  parties  June  13,  19^0;  or 
(3)  it  could  have  raised  the  question  in  the  Appellate  court  toy 
motion  while  the  cause  was  here  pending,  (See  sec,  74-,  par,  I98 
of  the  Civil  Practice  Act,  111,  Rev,  Stat.  19^1,  eh.  110;  sec, 
86-1/2,  par,  210a,  eh.  110,  111,  Rev.  Stat,  1941,  which  provides 
that  pleas  may  be  hs.d  by  way  of  motion,  and  rule  33  of  ^^ 
Appellate  court  which  specifies  the  time  and  provides  the  manner 
in  which  the  motion  may  be  presented.)  Duncan  Meter  Corporation 
could  also  have  called/our  attention  and  argued  the  defense  now 
interposed  that  it  was  a  gratuitous  bailee  and  as  such  was 
relieved  of  liability  for  nondelivery  of  the  bailment  because 
the  property  was  claimed  by  others  and  taken  l>y   the  bailiff 
through  process  of  law, 

We  feel  impelled  to  hold  that  the  hasty  levy,  in  view 
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as  M<3o®i  91^*  lo  E^'Xiiq  XjatioiJ-ifoDs  i1oi,?r  tol  ^qicea^  s  lo  aulXll 

,_-■.'/.:  ,  ■ ;  ■;     '•  "■  aXIe^qA  sii;  .  l-.v  csiusfe'iooos  ni  ^fmiXaafe  *1 

\<l  d-nuco  S'*  li?.!',^   or';:  di  fc^eXai  ©vbtI  bXi/oo  *Jt  (£) 

8C'X  •i-iii  t*'^   '^"^  «»^?e)     ,3isxt5n»c:  ©^»a  aiiw  ©eifso  ?>Ai  ©IMw  noX*o!ir 

♦  Ipc  .iio  ^XH'X  «*s*     ,  ■       .1X1  ^Jo;    soX^&sit^  iXvlD  «d*  to 

eefcXvoiq  Ksiflw  ^i-f^^X  .*s*i    ,  *III  ^OXX   .is  ^'^OXC   ,'/ivq  ^S\X-o8 

&£iC  i  ^  (OXd'oat  lo  %im  xti  fesii  ©<f  t^si  8«fiXq  *«rf* 

Tojm-Bia  »fi*  aolixvcxq  ium  oaiS  f^i  ?!9i-11r&«qa  jiolrr^  ^ti/oo  s^sXXdqqA 

noj:*5^0c|'£oc  ^9^911  xusojGUja     ( .  £io*a«e©iq  »«f  "^sjaai  noifom  »il*  d^ldv  kt 

WOK  ea^iP'^cb  aii^  b-&sj^--i^,  biza  floX^flc***-  •  .uo\boiI.:  0  *>vafi  oaXs  Mjjoo 

E«>w  iisoe    ■  'i9Xir««J  etto* ££> J isqig  a  asw  *1  .tsd*  be'Boqieiiil 

sejji'.o&^  isi9»mllB<i  9d&  lo  x'tc^viXe-hfiori  lol  ^JiXitfaXX  lo  b©v»lXen 

lliXisf-  me  tii^tiio  Tfcf  t^JtajtaXb  eaw  \;*n©qo.*rq  «d* 

,v.'I  "'0   ii39aoiq  xiguomi* 


of  an  impending  appeal,  of  which  all  the  parties  to  that  pro- 
ceeding were  fully  aware,  was  a  concerted  effort  on  the  part 
of  Duncan  Meter  Corporation  to  defeat  Shaw  of  his  right  to  the 
designated  meters,  and  its  failure  to  bring  the  transactions 
involved  to  our  attention  indicates  that  the  plan  was  devised 
and  hurriedly  carried  out  for  the  very  purpose  of  building  up 
the  defenses  which  are  now  sought  to  be  interposed.  In  good 
conscience  it  should  not  now  be  heard  to  raise  these  proposi- 
tions , 

The  law  is  well  settled  in  Illinois  that  questions  of 
law  which  have  been  decided  ©n  appeal  will  not  be  again  consid- 
ered on  a  second  appeal;  that  they  are  binding  not  only  on  the 
trial  court  in  the  further  progress  of  the  cause  but  also  on 
the  Appellate  court  in  any  subsequent  appeal.  People  v.  Militaer. 
301  Ill»  284«  And  where  a  fact  material  to  the  determination  of 
the  cause  has  been  adjudicated  in  a  former  suit  before  a  court 
of  competent  jurisdiction  and  the  same  question  is  again  at  issue 
between  the  parties,  its  adjudication  in  the  first  cause  v/ill 
be  conclusive,  Reilley  v^  Agricultural  Ins.  Co.j  31I  111.  App, 
562,  citing  numerous  Illinois  decisions.  It  is  likewise  well 
settled  in  this  state  that  the  "rule  of  res  .judicata  embraces 
not  only  what  actually  was  determined  in  the  fonier  case  between 
the  same  parties  or  their  privies,  but  it  extends  to  anv  othey 
matters  properly  involved  which  might  have  been  raised  and 
determined."  (Italics  ours,)   Phelps  v^  City  of  Chicago, 
331  111.  80,  citing  cases.  ■  e  have  found  that  the  300  designated 
meters  belonged  to  Shaw  and  directed  that  they  be  returned  to  him 
forthwith.  The  transactions  by  which  Duncan  Meter  Corporation 
claims  to  have  acquired  those  meters  were  directly  involved  In 
the  litigation  on  the  first  appeal  and  Duncan  Meter  Corporatioa 
had  full  knowledge  of  that  fact  when  Shaw  filed  his  brief.  It 
could  then  have  brought  the  matter  to  our  attention  by  one  of 
the  methods  heretofore  indicated  and  also  interposed  the  defense 
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-oic:  SBTii  Qi  RSJtd-'ifiQ  miS  11b  riotdw  to  ^iaeqqa  anlfcoaqoi  SiB  lo 

sdi^  6;^  Origin  bM  lo  wsrf<i  ^tsolafc  o;}  nox;^/5toQioO  'i^c^e^I  ffsskrujCI  lo 

qti  ^alblliiti  Jo  aiBoq'iijq  ■'{is?  ^di  -wj,  ^so  feel^ia®  i^Jfeslirttoi  ftfls 
Jboog  fli     ,  fce8oqi9;tni  9d  o;)-  ^liguoE  won  »ia  xCsirlw  eeenelefc  siI^J 

"iKoqo^q  »8«M{Jt  selisi  o;t  fit/serf  "'■   *?'-^"   ■'•-""   ''rKf^rfp    t ;    ■=^'^ii&lozaoo 

,  zaoli 

-fclstfloo  Hlfigs  ecf  ^OH  IXxw  Xaeqqs  a©  t>®fci©«5  nsacf  ©viid  doxxiw  Wi^X 

9d&  no  -^Xfio  jok  gnlfenlcf  ei»  -^©ri^t  ^tisfi^   t-^soqqs  bnoosc  a  no  fc©:to 

flo  oeXs  J"x«i'  ?y8i;60  sil-*^  lo  sa^rEgoiq  ^iedtnut  »rfi  ill  ;J^*xuoo  Xsla;t 

n^gs^XXlM  .T  »Xqo«'i     .Xfioqqjs  drisupearfi^z  xxse  ni  d-iwoo  e^£JX»qqi.  esriJ- 

'io  £iol:faalmi9&ek  ©xlcf  «J  X&iis^Bxri  ^^o&t  s  9fr»jlw  fcaA     .>8S  ,XXI  X0£ 

j-ix/oo  s  eiolecf  i^tLS  i&SLV>t  &  tit  beisolbulbB  a»»(i  Bsri  aejiiBO  «rid" 

«rael  #fi  nis^ts  el  jnoXd'edifp  eisAS  ©dl  iuiB  aottolbBlivl,  ine:t&<isK)0  1o 

Iliw  ©sx/BO  *ei±t  9Ci.S  at  gtolii&ti±biiib&  zSt  ^^Bli'^B<l  9[ii  ae»w;t8cf 

«q«SA  ,1X1  XX£   ^.p^  ^aglXaitnt-XirsXisA  ^v  x*'-'X.i;®#     ,»vlex;Xcnoo  scf 

XXsw  ®ztwo^ll  Bl  iX     .Eiiolejtoeb  sioixilJI  exfois.'su/rj  s^i^-to  ^S^^ 

jis«wd"oa'  seBO  leeiiol  9ri^  sit.  bf>si±mi6S;sb  e;-:w  xXXcJir;tO£  JatIw  \ltio  &cm 

^i;i^  fceeXfeg  n&Bd  gyari  j-it.sijjg  ri&:j;rfw„  bevlovajt  %lrt9Q0i<s  aisJctfiia 

iQajgli^C  1:o  'j:JXD  ^"^  ^^Xeri:I       (,aiiio  asiXiSi^I)     "^fipaXgig;f9X> 

l>«;^3«sls®fe  00 £  »c[;t  J-/Miit  fcrjL'o'i  svart  ©v'f     .cseso  gnl^to   ^08  ,1X1  X££ 

ttlii  o-i-  &a>J!i'3tx;d'?5i  ecf  Y,edi  iBd$  fcad-osiib  bos  wlri^  «^  /jf>Si^oIod  sna^^sin 

lield'£«»^'%&0  •se^efi  asorwC  dnldw  xd  SMol^osaasi^i  odT     .dJ-lwrld^-ioT; 

at  b«vXovni  xXitooiIb  ©taw  8T^:©:^ea!  ataoricJ-  isdiiupos  svsri  oi"  emisXo 

aoXJ-fliOfioO  T:«3-f9M  flBOOifCl  oua  XB^crqjB  fettl  ajlrf  no  nol^tflsX^lX  ari;* 

*I   ^laiicf  cxil  £i»I11:  w.^rlS  noriw  cf-seTt  ^;ariJ  lo  ©^iJsXwoiii  XXxfl  bad 

lo  <Mio  xtf  fioiiiseJ^d-B  ix/o  o:^  ^a^^aw  awlit  :rrigxj©i¥  9vmi  aodi  bluoo 
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predicated  apon  its  theory  of  being  a  gratuitous  bailee.  Not- 
withstanding the  opportunity  afforded  to  present  those  issues 
Duncan  Meter  Corporation  remained  silent,  evidently  speculating 
on  the  result  of  the  appeal,  and  now  seems  to  litigate  matters 
which  could  and  should  have  been  raised  and  determined  on  the 
first  appeal* 

For  the  reasons  indicated  we  think  the  trial  Judge 
properly  limited  the  issues  on  the  second  trial  to  the  value 
of  the  meters,  Duncan  Meter  Corporation  argues  that  the  amount 
of  the  judgment  was  excessive.  The  question  presented  was  the 
fair  market  value  of  the  meters  on  Movember  28,  1941«  Franks, 
V.  Matson^  211  111.  338,  The  Miller  Parking  meter  is  a  patented 
article  for  which  Duncan  lieter  Corporation  is  the  exclusive 
distributoB^  A  circular  in  evidence  prepared  by  Duncan  Meter 
Corporation  show*  that  the  meter  is  made  in  only  one  model^ 
in  one  quality,  at  one  price,  namely,  $65.00  F,0,B,  Chicago, 
not  installed,  and  .'William  Koenig,  secretary  of  the  Duncan 
Meter  Corporation,  testified  that  he  could  not  I'scall  that 
Miller  Meters  were  sold  for  less  than  $65*00.   hen  the  direct 
question  as  to  whether  he  knew  the  fair  laarket  value  of  the 
meter  in  1941  and  1942  was  propounded,  he  answered  that  ^ie 
have  sold  [them]  from  $28  to  $65."  Donald  F,  Duncan  testified 
that  the  fair  market  value  of  the  meters  to  individuals  was 
$28,00,  but  that  it  was  always  sold  to  municipalities  for 
$65.00,  the  difference  in  price  being  an  expenditure  of  $35.00 
for  coffiBiissions,  carrying  charges  and  service.  The  court  evi- 
dently found  the  fair  market  value  at  $65*00,  less  $35.00  for 
eommlssions,  etc.,  and  fixed  the  price  at  $30,00,  That  figure 
is  fairly  established  by  the  undisputed  evidence,  and  we  per- 
ceive no  reason  for  holding  that  the  amount  is  excessive. 

Various  other  points  are  raised  in  counsel's  briefs, 
but  in  view  of  our  conclusions  as  to  the  controlling  issues 
presented  it  will  be  unnecessary  to  discuss  them,  ikccordingly. 


9'i9ifjim  e^&%l;^ll jti^  tia©»«  mm.  !m&  ^lA©y:q»  «S,t  lo  ^Jli/ftM:  9<tJ  no 
fi«£^  fiQ  l)e((ii{si'X9;}'»£)  baa  bdsl&'x  £U»«cI  ^vad  £tiJio4s  ^a£  I>Xp&q  xlslrfw 

mrtmilSixe  &d^  &X  si^lia^ioqioO  I'^s^  aj&aasiG  xloMw  10 'i  9XoX;ti£ 

^Xsii&£3  9£LQ  xXcK)  fiX  ft^oifafi  sX  vtietB.  Qdi  J'&dc^  nwcuie  iiol^d%>qioD 

<;OSii«>irfO  «€»ft#^  Q^f^i^^  t"M:<^9a£«  ^^oi'iQ  aoo  iJs  jX^iXfiUjp  ©iio  nl 

iiBt>sm(i.  (SiM  .%Bt.  %'%t»iff^&9^  ^aineoS  aeXXXXw  jba«  ^k&llai&siX  ion 

^QBtlb  sdc^  ixe.'       .    "'*0$  sm^-  assX  lol  M<nb  si»w  «*ed9ii  isXXti 
®(i.l-  ts>  &fiX£v  -s&A'Mm  '%Xa3I..  «ugU}':  ¥pe3i  aii  rsuHodv  c4  es  noXd"«©i;p 

»^/  4Xjs&ib:X.¥XMi  o&  }t%&$Qfa  aoL^  te  «»Xii9  ^«i'saft  oXaI  aii^  i&di 
lOt  e«l#XX^q:|&XiCiJ:iijc  o^  Moa  s^j^wXa  e.$V7  ;fX  ;^j&cl4  ^xicf  ^CO,dS$ 

»<ii3q|X'i:  iBfCl      ,Ofei^G£$  ^^  ai*i'l«  5»^  6«3cXl  k/BlB  .,*©^'r'   ,>5xioJtselffluio© 
-«rs©q  *t?/  hoji  ,«rCin®&Xf!S  .b«;JirqeXitfj«;f  *af4^  ^«f  1^8lX4s;^«s  xX'UtA'i  el 

es^dsX  j^illo'iJxiao  Mid'  <>*  ae  «oaXaiiX£>fl©s  tijo  lo  wslv  aX  iud 


the  judgment  of  the  Superior  court  should  be  affirmed,  and 
it  is  so  ordered, 

JUDGMENT  AFPIRLIED* 

Sullivan  and  Scanlan,  JJ,,  concur. 


0%tiOMi^^  ^,V\,  ^aaliia^L  fas  asv  11X06 


^21I.A.  80 
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II  IHB  MATTER-eP-«re  ESTATE  OF 

FRAHK  DOMBROWSKI,  an  alleged  )  APPEAL  PROM  CIRCUI 

Incompetent  person^  ) 

)  COURT,  COOK  COUHTl^   I 
FRANK  DOMBROWSKI,  )    ^..  ^  ^  //  ^  ^ 


StlfiH&it* 


Appellant.       )*^  ^'^^^^-^^ 
MR,  PRESIDIHG  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OT  THE  COURT, 
On  April  5j  1941  Bernard  Dombrosid.,  Helen  Halloran  and 
Edith  Wolanin  filed  their  verified  petition  in  the  Probate  court 

alleging  that  their  father,  Frank  Dombrowski,  because  of  old 
age^  physical  incapacity  and  mental  deterioration,  had  become 
incompetent  and  was  therefore  incapable  of  managing  his  person 
and  estate,  and  asking  that  a  conservator  be  appointed  of  his 
estate  which  consisted  of  real  az^  personal  property  aggregating 
some  $34,000,  with  a  gross  annual  income  of  $2,700,  Pursuant 
to  a  hearing  in  the  Probate  court  the  petition  was  denied. 
Thereafter  an  appeal  was  prosecuted  to  the  Circuit  court,  where 
trial  by  jury  resulted  in  a  disagreement.  Judge  Finnegan,  who 
presided  at  the  first  trial  in  the  Circuit  court,  immediately 
directed  that  another  jury  be  impaneled,  and  the  second  trial 

before  him  resulted  in  two  verdicts  adjudging  respondent  to 
be  an  incompetent  person,  upon  whieh  judgment  was  entered, 

and  from  which  respondent  appeals. 

At  the  time  of  the  second  trial  In  December  1942 
respondent  was  83  years  of  age,  Efe  was  born  in  Danzig, 
Germany,  or  Poland,  and  had  never  learned  to  read  or  write. 
He  came  to  the  United  States  more  than  ^Q   years  ago,  subse- 
quently returned  to  Europe,  married  there  and  later  brought 
his  wife  to  America,  For  13  years  they  resided  in  Chicago 
and  then  moved  to  Calumet  city.  Eight  children  were  born  of 
the  marriage,  three  of  whom  are  dead.  The  other  two  surviving 
children,  aside  from  petitioners,  are  Ilartha,  who  married  Felix 
Ton  Bronk,  and  Walter  Dombrowski^ 


4^^^ 
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aJtfi  1o  bBSciloc:  ■  vj^vif^t'  laij-  sflii^es  jbas  ^!^w£;ts3  fans 
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*        :  s?o»7:  nsrict  ban 


Respondent's  principal  occupation  during  his  lifetiiae 
was  that  of  a  hod  carrier,  About  20  years  prior  to  the  trial  he 
suffered  a  cerebral  thrombosis,  or  stroke,  which  necessitated 
his  retirement.  Thereafter  his  affairs,  both  business  and 
personal,  were  managed  by  his  wife  Lucy  Dombrowski,  who  died  iB 
July  1940#  After  her  death  his  daughter,  Sdith  Wolanin,  assumed 
the  management  of  his  person  and  property  for  a  period  of  approxi- 
mately eight  months.  In  January  1941  another  daughter,  I'iartha 
Von  Bronk,  after  forcibly  ejecting  Edith  from  ths  premises  pur- 
suant to  an  altercation  with  her,  and  who  according  to  Edith's 
testimony  was  a  stranger  in  the  household  of  her  parents,  assom^d 
management  of  both  the  person  and  property  of  respondent.  Shortly 
after  she  moved  into  the  parental  home,  Martiia  drove  respondent 
to  the  offiee  of  an  attorney,  where  deeds  were  executed  conveying 
to  Martha  and  her  father  as  Joint  tenants,  titles  to  all  ef 
respondent's  real  estate,  which  at  the  tia»  was  valued  at 
approximately  $25,000.  The  following  April  Martha  and  her 
husband  Felix  took  respondent  to  the  office  of  one  William 
Raddajbz  where  the  sale  of  a  mortgage  in  the  sum  of  $3,000  was 
negotiated,  and  in  December  1941  another  mortgage  in  the  amount 
©f  $4,000  was  sold  by  respondent  upon  the  advice  of  Martha»  Both 
Martha  and  her  husband  testified  that  proceeds  of  those  sales 
wore  turned  over  to  respondent  and  that  they  did  not  see  thea 
afterward.  Nevertheless  both  checks  were  indorsed  by  the  Voa 
Bronks  and  the  proceeds  evidently  were  retained  by  them*  One 
check  for  $4,000  was  traced  to  the  personal  account  of  Martha 
and  her  husband  in  the  East  Side  Trust  and  savings  Bank,  In 
June  1941  a  mortgage  of  the  Voa  Bronk  property  given  to  secure 
the  payment  of  a  note  in  the  amount  of  $5#500,  executed  by  the 
Von  Bronks,  was  released  and  the  note  canceled.  Petitioners 
contend  tliat  this  note  ajai  mortgage  were  taken  by  Ilartha  frrm 
the  personal  effects  of  her  father  and  a  release  thereof  effected 
without  payment  of  any  consideration. 


f 
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The  record  consists  of  more  than  800  pages.  The  jury 
heard  the  testimony  of  some  50  \YitnessQs,  Including  the  oon- 
flicting  opinions  of  11  experts  and  24  laymen,  as  to  respondent's 
mental  competency,  and  many  exhibits  v^ere  introduced  in  evidence^ 
In  general  the  medical  experts  agreed  that  as  the  result  ©f  a 
stroke  sustained  some  20  years  before  the  trial  respondent 
suffered  &  paralysis  of  the  right  leg  and  arm,  an  atrophy  of 
the  tongue  due  to  disuse  over  a  long  period  of  years,  which, 
together  with  his  meager  education  and  inability  to  speak  any 
language  except  his  native  tongue,  rendered  him  somewhat 
inarticulate;  a  varying  blood  pressure  which  indicated  hardening 
of  the  arteries;  an  inelasticity  of  portions  of  his  lungs j  hyper- 
tension, heart  disease,  a  large  scrotal  hernia,  laarked  osteo- 
arthritis, generalized  residual  paralysis  and  residual  paralysis 
•f  his  facial  muscles.  His  physical  deterioration  made  iiim 
bedridden  for  a  considv^rable  period  preceding  the  trials  One 
of  the  physicians  thought  that  he  could  be  brought  to  court  on 
a  stretcher,  but  others  advised  against  it  because  of  his  condi- 
tion. He  appeared  at  the  trial  "in  a  vvheol  chair,  on  a  stretcher 
in  a  semi-reclining  position."  The  record  leaves  no  room  for 
doubt  that  he  was  so  physically  incapacitated  as  to  be  unable 
to  look  after  his  person,  v.ith  respect  to  his  mental  competency 
the  respective  psychiatrists  who  examined  him,  made  tests  as  to 
his  ability  to  orient  himself  to  time,  place  and  persons,  to  do 
simple  arithmetical  problems,  to  comprehend  questions  logically, 
and  to  ascertain  his  knowledge  of  general  matters  pertaining  t© 
his  estate  and  the  events  of  his  life.  They  were  about  evenly 
divided  in  their  opinions  as  to  his  mental  competency,  his 
ability  to  transact  ordinary  business  and  to  manage  Ms  estate* 
There  was  likewise  a  sharp  conflict  in  the  testimony  of  th« 
various  lay  witnesses  who  testified  for  the  respective  parties. 
Basing  their  opinions  upon  their  acqiiaintance  and  contacts  with 
him  over  a  period  of  years,  some  thought  that  he  was  mentally 
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Qomp&tentf   able  to  transact  ordixjary  business  aiad  look  after 
Ms  dstat®0  while  others  were  equally  certain  that  his  physical 
and  mental  deterioration  rendered  him  utterly  unfit  to  do  so* 
The  jury  heard  all  this  evidencei^  as  well  as  the  facts  pertaining 
to  the  transfer  and  li(|uidation  of  his  property  almost  iismediately 
after  liartha  entered  his  household  following  th0  death  of  his 
wife  in  1940*  TMre  was  thus  east  upon  the  jury  this  responsi- 
bility of  determining  from  this  siass  of  evidence  whether 
respondent  was  an  incompetent  person  as  alleged  in  the  petition, 
incapable  of  laanaging  and  controlling  his  estate  and  his  person* 
From  a  careful  examination  of  the  record  we  are  satisfied  that 
the  verdict  is  amply  sustained  by  the  evidence ^^  and  if  the  cause 
was  otherwise  fairly  tried^  we  would  not  be  warranted  in  disturbing 
the  Judgment  entered  in  pursuance  titoreto* 

One  of  the  grounds  urged  for  reversal  is  that  the  court 
erred  in  refusing  to  permit  two  lay  witnesses,  Judge  Cecil  C, 
Smith  of  the  Municipal  court  and  Benry  L,  Kiajewski,  an  attorney, 
to  express  an  opinion  as  to  respondent's  aental  condition,  Martha 
Von  Bronk  had  removed  from,  respondent's  hcsae  a  grandfather's  cloek 
which  had  previously  been  willed  to  Bdith  by  her  mother,  and 
Edith  sought  to  replevin  the  clock  from  her  sister  Martha,  flm 
suit  cane  on  for  trial  before  Judge  Smith*  Ihen  called  as  a 
witness  in  this  proceeding »  more  than  a  year  after  the  replevin 
suit  was  heard,  he  testified  in  substance  that  in  October  1941 
respondent  appeared  as  a  witness  in  that  cause;  that  h&  had  never 
met  him  before;  and  that  he  spoke  to  hiM  in  chambers  through  an 
interpreter  for  some  20  or  30  minutes  in  an  effort  to  adjust  the 
litigation  between  tht»  parties,   1th  that  conversation  as  a 
basis,  J\2dge  Smith  was  asked  whethsr  he  Imd   an  opinion  as  to 
respondent's  competeiKjy  to  transact  the  usual  eind  ordinary 
affairs  of  business.  The  trial  judge  sustained  the  objection 
of  petitioners*  counsel  because  he  was  of  the  opinion  that 
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no  foundation  had  been  laid  for  such  an  opinion.  Kiajewskl 
first  met  respondent  at  his  office  in  October  1941,  where  he 
was  also  introduced  to  Mrs.  Von  Bronk  who  accompanied  him  there 
to  execute  a  codicil  to  his  will.  On  that  occasion  Kiajewski 
acted  as  a  witness  to  respondent's  signature  and  "simply  passed 
the  time  of  day   to  Dombrowskl,"  He  next  met  him  two  weeks  later 
in  the  Municipal  court  in  the  replevin  proceeding  and  was  present 
in  the  judge's  chambers  along  with  the  parties  to  the  suit, 
acting  as  an  interpreter  for  Judge  Smith  and  Dombrowski  for 
about  15  to  20  minutes.  Presumably  all  this  conversation  had 
to  do  with  tbe  grandfather's  clockj  it  had  no  relation  to 
respondent's  estate  or  business  affairs.  Based  upon  that 
second  meeting,  Kiajewski's  opinion  was  asked  as  to  respondent's 
competency  and  his  ability  to  transact  the  usual  and  ordinary 
business  affairs.  f\gain  the  court  sustained  the  objection 
interposed  by  petitioners'  counsel  on  the  ground  that  there 
was  no  proper  foundation  for  such  an  opinion. 

The  authorities  are  generally  in  accord  that  whether 
a  lay  witness  has  sufficient  knowledge  of  another  to  express 
an  opinion  on  his  mental  condition  is  to  be  determined  by  the 
court,  that  such  a  witness  "may  detail  facts  and  circumstances 
from  which  the  Jury  may  form  an  opinion  and  then  give  his  o?;n 
conclusion  in  the  form  of  an  opinion"  (italics  ours),  that  such 
an  opinion  is  to  be  taken  by  the  jury  for  what  it  is  worth, 
and  that  from  the  nature  of  things  no  rule  can  be  laid  down 
declaring  the  extent  of  acquaintance  or  the  opportunities 
necessary  to  enable  an  observer  to  be  a  witness,  Martin  v« 
Beatty.  2^4  111,  6l5,  citing  cases,  Graham  v,  Deuterman*  244 
111.  124,  is  to  the  same  effect.  Judge  Smith  testified  to 
tho  conversation  that  he  had  with  respondent  and  Kiajewskl 
stated  that  he  answered  questions  intelligently,  but  sine© 
neither  of  them  was  asked  nor  stated  what  ttos  nature  of  the 
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questions  and  answers  was,  nor  discussed  respondent's  conduct 
or  demeanor  upon  that  hearing,  their  ansv/ers  would  be  merely 
conclusions  as  t©  his  intelligence.  Because  the  question 
whether  a  witness  has  sufficient  knowledge  of  another  to  express 
an  opinion  is  a  matter  to  be  determined  by  the  court,  the  judge 
is  required  t©  exercise  his  discretion  in  determining  whether 
the  lay  witness  is  competent  to  give  an  opinion,  and  unless  it 
appears  that  he  has  abused  his  discretion,  no  reversible  error 
is  coBcaitted,  Moreover,  the  opinions  of  Judge  Smith  and  Kiajewski 
would  have  been  merely  cumulative  of  those  of  the  numerous  other 
lay  witnesses,  and  it  is  highly  improbable  that  in  view  of  the 
meager  opportunity  afforded  them  to  judge  respondent's  competency, 
their  opinions  would  have  influenced  the  verdict. 

It  is  next  urged  that  over  the  objection  of  respondent's 
counsel  the  court  admitted  in  evidence  the  original  petition 
filed  in  the  Probate  court,  permitted  it  to  be  read  to  the  jury 
and  takea  with  them  during  their  deliberations.  The  petition, 
under  oath,  alleged,  inter  alia^  that  respondent  "is  wholly 
incapable  of  managiniE  his  estate  and  is  incompetent,  in  that: 
because  of  old  age,  physical  incapacity,  and  imperfection  and 
deterioration  of  mentality,  lie  is  incapable  of  managing  his 
person  and  estate,"  It  appears  fro«  the  record  that  the  petition 
was  received  in  evidence  pursuant  to  answers  elicited  from  Edith 
Wolanin,  one  of  the  petitioners,  on  cross-examination  by 
respondent's  counsel,  that  she  had  signed  the  petition  for  the 
appointanent  of  a  conservator  and  "supposed  she  read  it," 
Respondent  argues  that  the  purpose  of  the  question  was  merely 
to  show  that  she  was  Interested  in  the  litigation.  If  this 
had  been  the  sole  purpose  of  the  question,  the  result  would  have 
beea  accomplished  when  she  stated  that  the  petition  bore  her 
signature,  but  counsel  persisted  in  asking  her  whether  or  not 
she  had  read  it.  Petitioners'  attorneys  argue  that  the 
purpose  of  the  question  was  to  leave  with  the  jury  an  impression 
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thsit   there  was  something  irregular  on  the  face  of  the  petition, 
and  it  was  evidently  for  that  reason  that  the  court  a(imitted 
it  in  evidence.  Although  it  is  not  considered  good  practice 
to  permit  jurors  to  take  the  pleadings  with  them  to  the  jury 
room  in  civil  cases,  because  they  are  merely  self-serving 
statements,  it  has  been  held  that  there  can  be  no  just  ground 
for  complaint  where  the  evidence  objected  to  is  brought  Into 
the  case  through  cross-examination  ©f  a  witnesy  by  counsel 
who  later  insists  that  the  evidence  is  improper*  Capen  et  al« 
V4  D©  Staiger  Glass  Co,f  I05  111*  18J*  Moreover,  the  petition 
contained  nothing  more  than  the  allegations  of  the  petitioners 
that  respondent  was  incapable  of  managing  his  estate  and 
inccfflipetent  because  of  old  age,  physical  Incapacity  and 
mental  deterioration.  These  were  the  very  issues  upon 
which  the  jury  was  required  to  pass,  and,  in  view  of  the 
mass  of  testimony  that  was  adduced  upon  the  subject,  the 
i£ere  allegations  in  the  petition  could  not  haTe  larejudiced 
respondent's  case. 

The  remaining  ground  urged  for  reversal  is  that  It 
was  error  for  the  court  to  subBd.t  to  the  jury  the  question 
as  to  respondent's  mental  condition  during  a  prior  period, 
the  length  of  which,  in  years,  was  left  for  the  jury  to 
determine.  The   jury  filled  in  the  blank  before  the  word 
"years"  by  Inserting  the  flgiare  «20"  and  also  returned 
another  verdict  finding  that  respondent  "is  incapable  of 
:sar!aging  and  controlling  his  person,"  Respondent's  present 
counsel  (who  were  not  the  attorneys  when  the  case  was  tried) 
argue  that  the  only  triable  issoe  was  respondent's  mental 
competency  at  the  time  of  the  hearing  and  that  it  was  error 
to  require  the  jury  to  determine  his  ccanpetency  at  any  time 
prior  to  the  trial.  We  agree  with  that  contention.  However, 
that  part  of  the  signed  verdict  which  reads  as  follows:  'ni?e, 
the  undersigned  Jurors  in  the  case  of  Frank  Dombrowski, 
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alleged  to  be  an  incompetent  person,  having  heard  the  evidence 
in  the  case,  find  from  such  evidence  that  the  said  Frank 
Dombrowski  is  an  inc(Mipetent  person;  that  he  is  a  resident 
of  said  Cook  County,  and  is  incapable  of  managing  and  ooiv- 
trolling  bis  estiate,"  is  responsive  to  the  o.'ily  issue  in  the 
case*  The  verdict  then  proceeds  to  find  "tlmt  he  is  aged 
about  83  years  and  has  been  in  such,  condition  for  a  period 
of  about  20  years  prior  to  tliis  date*"  Counsel's  criticism 
is  leveled  at  this  part  of  the  verdict.  Undoubtedly  it  would 
have  been  better  if  the  concluding  clause  had  been  omitted^ 
but  we  think  it  may  be  treated  as  surplusage  and  not  prejudi- 
cial to  tJie  extent  that  the  judgment  order  entered  upon  the 
verdict  should  be  reversed^ 

In  conclusion  it  shou3.d  be  noted  that  prior  t©  Lusoy 
Dombrowski ^ s  death,  she  owned  the  mortgages  and  real  estate 
belonging  to  her  and  respondeat  in  joint  tenancy  with  him, 
and  of  course  respondent  became  the  sole  owner  thereof  upon 
the  death  of  his  wife*  Petitioners'  counsel  argue,  with 
considerable  force,  that  in  order  to  align  one  of  the 
members  ©f  the  family  on  her  side  of  the  controversy, 
iviartha  Von  Bronk  caused  the  preparation  of  a  will  Y^hich 
purported  to  bequeath  and  devise  to  her  brother  falter 
Dombrowski  one-half  of  respondent's  estate  upon  his  death, 
and  that  Walter,  in  expectation  of  the  inheritance,  joined 
Martha  in  opposing  the  appointaient  of  a  conservator,  not- 
withstanding the  fact,  of  which  he  was  unaware  until  the 
date  of  the  trial,  that  Martha  had,  through  the  conveyances 
heretofore  recited,  already  possessed  herself  of  ker 
father's  property,  and  that  upon  his  death  there  would  be 
nothing  upon  which  the  will  might  operate. 

The  circumstances  already  related  with  respect  to  tiie 
seizure  by  Martha  of  the  grandfather's  clock  which  had  been 
willed  to  Edith  by  her  mother,  the  conveyance  of  the  real 
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estate  to  Martha  in  joint  tenancy  with  her  father,  the  rapid 

liquidation  of  the  mortgages  with  appropricttion  of  the 
proceeds  therefrota  oy  Martha  and  Felix  Von  Bronkj,  and 
Martha's  physical  encounter  with  and  ejection  of  Edith 
from  the  home  shortly  after  the  mother's  deathj^  were  all 
circumstances  adduced  in  evidence  which  the  jury  7<as 
entitled  to  take  into  account  in  determining  whether 
respondent,  in  view  of  his  m&.x^-  ailakents,  was  competent 
to  freely  give  his  consent  to  the  transfers  and  liquidation 
of  his  property  by  Martha  and  her  husband,  to  tha  exelasion 
of  his  other  three  children  who,  according  to  the  evidence, 
were  equally  if  not  more  closely  attached  to  him  than  Mar tha » 

The  cause  was  fairly  and  fully  tried  and  upon  the 
record  presented  we  are  satisfied  that  the  veruict  of  the 
Jury  reflects  and  supports  the  allegations  of  the  petition* 
The  judgment  of  the  Circuit  court  is  therefore  affirmed, 

JTJDGMEUT  AFFIRMED* 

Sullivan  and  Scan3.an,  JJ»,  concur,,, 
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CITY  m  CHICAGO,  a  municipal   O^i  X.il«  O^U 

corporation. 

Appellee^ 


f 
APPEAL  FROM  MUNICll'AL 

COTJRT  OF  CHICAGO. 


GREAT  LAKES  DREDGE  &.   DOCK 
CGl'PANY,  a  corporation. 

Appellant, 

MR*  PRESIDING  JUSTICE  FRIEHD  DELIVERED  THE  OPIKION  OP  THE  COURT. 

The  City  of  Chicago  brought  suit  against  Great  Lakes 
Dredge  &  Dock  Company  for  damages  to  a  cable  used  in  the  opera- 
tioa  of  a  bridge  over  the  Calumet  river  in  Chicago,  Plaintiff's 
claim  is  predicated  on  the  alleged  negligence  of  defendant  in 
the  navigation  of  a  tug  passing  through  the  draw  of  the  bridge 
in  going  up  river  with  a  scow  load  of  steel  in  tow.  Trial  by 
the  court  without  a  jury  resulted  in  a  finding  and  judgment 
against  defendant  for  $177,96  and  costs,  from  which  defendant 
appeals , 

The  essential  facts  disclose  that  plaintiff  owned, 
maintained  and  operated  a  temporary  bridge  (which  has  since 
been  replaced  by  a  new  one)  known  as  Torrence  Avenue  Temporary 
Bridge  over  the  Calumet  river  on  Torrence  avenue  at  124th 
street.  The  river  at  and  beyond  this  point  is  navigable  and 
was  used  for  navigation  to  a  considerable  extent.  The  river 
runs  slightly  northeast  and  southwest,  the  bridge  extending 
north  and  south  across  the  rlTer, 

The  accident  occurred  September  4,  1937.  I'he  bridge 
was  a  pontoon-type.  The  south  end  of  the  opening  span  rested 
on  a  pier,  t©  which  it  was  attached  by  a  ball  and  socket 
Joint,  The  north  end  of  the  bridge  floatea  on  a  pontoon  or 
box  ©f  steel,  which  the  witnesses  referred  to  as  a  scow,  Tl» 
bridge  was  operated  by  two  cables;  when  it  was  opened,  the 
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ozne  cable  pulled  the  pontoon  into  a  recess  out  of  the  way  of 
navigation,  and  v/hen  it  was  closed  the  other  cable  would  pull 
the  bridge  around  into  place.  At  the  north  end  the  cable  was 
attached  to  the  pontoon  or  scowj  at  the  south  end  it  was 
anchored  to  a  clump  of  piling.   When  the  bridge  was  open  for 
the  passage  of  vessels  the  cable  was  supposed  to  rest  on  the 
bottom  of  the  river  with  all  slack  off  the  drum,  so  as  to  permit 
ships  to  pass  over  without  being  entangled  by  the  cables.  Prom 
a  drawing  introduced  in  evidence  it  appears  that  the  channel 
through  the  draw  of  the  bridge  with  the  bridge  open  was  90  feet. 
At  the  north  side  of  the  channel  there  was  a  clump  of  piling 
about  15  feet  west  and  15  feet  south  of  the  bridge  pontoon  or 
scow.  There  was  also  a  clump  of  piling  on  the  south  side  of 
the  channel  a  little  farther  west  for  the  protection  of  the 
bridge  approach.  As  the  result  of  these  two  clumps  of  piling, 
the  navigable  channel  was  not  the  full  90  feet  but  was  approxi- 
mately 7^   feet  wide. 

On  the  day  in  question  defendant's  tug  "John  F,  Gushing," 
with  a  scow  load  of  steel  in  tow,  was  going  \7est  up  the  river,  and 
while  passing  through  the  draw  htr  propeller  caught  and  picked  up 
the  cable  which  was  supposed  to  be  on  the  bottom  of  the  river.  The 
cable  became  entangled  in  the  propeller,  making  it  necessary  to 
cut  the  cable  in  order  to  release  the  tug.  The  "John  P.  Gushing" 
was  127  feet  long  with  a  27-foot  beam,  and  had  a  water  draft  of 
16  feet.  The  depth  of  the  river  at  that  point  was  21  or  22  feet. 

The  undisputed  evidence  is  that  the  tug  and  tow>  were 
passing  through  the  draw  very  slowlyj  in  fact,  they  were  drifting 
without  any  power,  the  engine  having  been  stopped  100  feet  back» 
Plaintiff's  proof  of  negligence  was  based  upon  the  testimpny  of 
William  W,  Bradwell,  who  had  been  a  bridge  tender  in  the  City  of 
Chicago  for  27  years,  and  was  in  charge  of  the  bridge  when  the 
accident  occurred.  He  testified  that  "The  cable  was  lying  on 
the  bottom  of  the  river  but  was  attached  to  a  clump  of  piling 
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and  ran  through  a  sheafe  on  the  bridge  seow«  Then^  it  was  on 

a  drum  at  the  other  end.  In  order  to  let  a  vessel  tlirough^ 

cable 
it  was  necessary  to  let  the  ^    unwind  frem  the  drum.  It 

drops  down  mostly  by  gravity,  and  after  the  bridge  is  open, 
you  pull  whatever  slack  is  on  the  drum  off  so  as  to  ride  down 
as  low  as  possible.  That  is  the  regular  proceeding*"  Bi 
further  testified  that  "After  we  had  opened  the  bridge,  which 
was  tJae  coizmon  procedure,  taking  whatever  slack  there  was  ia 
the  cable  off  the  dram  and  it  laid  on  the  bottom  of  the  river 
so  that  there  would  not  be  any  chance  of  it  catching,  in  the 
ordinary  procedure,  on  the  bottom,  When  the  'John  F,  Gushing" 
was  passing  through  the  draw,  while  the  tug  was  going  through 
the  draw,  they  had  the  slack  off  on  their  line  so  as  to  let 
this  scow  load  of  steel  in  line  with  the  coming  channel  that 
they  were  heading  for,  and  the  back  of  thejr  1;;ug  kind  of  rode 
UP  on  the  corner  of  the  scow  and  caused  it  to  dip  down  ajad 
catch  hold  of  this  cable  -JHi*," 

There  is  some  conflict  as  to  the  position  of  the  tug 
and  tow  as  they  were  passing  through  the  draw,  and  the  manner 
in  which  they  were  navigated.  The  bridge  was  completely  open. 
Bradwell  testified  that  the  tug  and  tow  were  not  in  aligianent 
as  they  were  passing  through  the  draw  and  were  not  in  the  center 
of  the  channel,  but  that  the  tug  was  over  toward  the  north  bank 
of  tt^  river  about  IJ  feet  from  the  bridge  pontoon,  and  that 
ti^  tow  was  hooked  on  one  side  and  was  in  the  center  of  the 
channel  with  the  tug  pulling  the  tow  from  the  side,  and  he 
stated  that  there  was  some  maneuvering  of  the  tug  and  scow  to 
get  them  into  alignment.  However,  it  appears  from  the  testi- 
mony of  other  witnesses  that  the  maneuvering  described  by 
Bradwell  occurred  after  the  cable  had  fouled  the  propeller, 
and  it  may  well  be  that  this  threw  the  tug  and  tow  out  of  aligx*- 
ment,  as  described  by  him.  Two  of  defendant's  witnesses, 
Ueurlee  V/eloh,  engineer  of  the  tag,  and  Jerry  Mulvaney,  who 
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was  on  tiae  deck  aft  where  he  could  see  what  was  going  on^  both 
testified  that  the  tug  and  tow  were  in  line,  with  the  scow  tied 
behind  the  stern  of  the  tug  with  very  short  lines,  not  more  than 
two  feet  between  them;  that  there  was  no  maneuvering  of  the  tog 
or  scow  to  get  them  in  alignment  while  passing  through  t^ae  draw 
until  after  the  cable  got  in  the  wheel;  and  that  they  passed 
through  the  draw  about  the  center  of  the  channel.  Welch  stated 
that  the  engine  was  stopped  until  they  got  through  the  draw,  and 
after  he  got  the  signal  to  go  ahead,  he  had  gone  only  a  few  feet 
when  he  felt  the  cable  4n  the  propeller. 

Plaintiff  was  forced  to  rely  solely  on  Bradwell»s 
testimony  to  sustain  its  charge  of  negligence.  Its  claim  Is 
founded  on  the  allegation  that  defendant  "so  negligently  and 
carelessly  operated  its  ***  [taag  and  tow]  that  it  collided 
with  said  property  with  great  force  and  violence;  and  as  a 
direct  and  proxiiaate  result  thereof,  said  property  was  damaged*" 
The  essence  of  the  charge  is  that  defendant  was  guilty  of  faulty 
navigation  in  the  channel.  Even  assuiuing  that  defendant's  ser- 
vants had  some  difficulty  in  maneuvering  the  tug  through  the 
draw,  there  is  no  evidence  that  the  accident  occurred  as  the 
result  of  that  circumstance,  Bradwell's  explanation  and  his 
statement  on  redirect  examination  that  the  "contact  with  this 
cable  and  entangling  it  by  the  propeller  of  the  tug  took  plaee 
during  the  realigraaent  of  the  scow,"  was  nothing  more  than  his 
theory  of  how  the  accident  happened,  but  it  could  not  have 
occurred  in  the  manner  he  described,  Ms  statement  that  ''the 
back  of  their  tug  kind  of  rode  up  on  the  corner  of  the  scow 
and  caused  4;|  to  dip,**  is  susceptible  of  only  one  meaning, 
that  the  scow  or  pontoon,  which  was  a  floating  box  of  steel, 
dipped  when  the  stern  of  the  tug  rode  up  on  it,  az^  not  that 
the  stern  of  the  tug  dipped  when  that  occurred.  There  was  a 
five  or  six-foot  clearance  between  the  tug  and  the  bottom  of 
the  river.  All  the  witnesses  testified  that  the  cable  was 
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supposed  to  lie  on  the  bottom.  If  it  had  been  suspended  plaii>- 
tlff  would  have  been  the  negligent  party  because  that  would 
bive  clearly  constituted  an  obstruction  to  navigation,  for 
which  plaintiff  would  be  liable,  Clement  v.  Metropolitan  9%b% 
Side  Blev.  Ry.  Co.,  123  Fed,  271;  Southern  Transportation  Co. 
V.  Philadelphia.  Baltimore  8t  Washington  R.  Co,f  19 6  Fed,  548^ 
aff »d^  20^  Fed.  732;  North  American  Dredging  Co^  v>  Pacifie 
Mail  S.  S«  co.f  185  Fed*  698.  Therefore,  assuming  that  the 
cable  lay  on  the  bottom  of  the  channel,  the  stern  of  the  tug 
would  have  had  to  dip  some  five  feet  in  order  to  intercept  it. 
There  is  no  evidence  to  support  such  a  claim,  and  Bradwell's 
testimony  does  not  indicate  that  it  could  have  happened  in 

that  manner. 

be 
In  view  of  these  conclusions  it  will  /unnecessary  to 

discuss  errors  assigned  because  of  the  exclusion  and  admission 

of  certain  evidence;  and  it  is  likewise  unnecessary  to  pass 

upon  the  damages  assessed. 

Since  the  cause  was  tried  by  the  court  without  a  ^ury, 

it  would  serve  no  useful  purpose  to  remand  it  for  a  new  trial. 

Accordingly,  the  judgment  is  reversed, 

JUDGMEHT  RSVERSBD* 

Sullivan  and  Soanlan,  JJ,,  concur* 
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MORRIS  IKVSSTMENT  COMPANY, 
a  corporation. 

Appellant, 


APPEAL  FROM  SUPSRI@R 
COURT,  COOK  COUNTY, 


KATHRYN  WEAVER  and 

CHICAGO  TITLE  &  TRUST  COMPANY, 
a  corporation. 

Appellee s, 

lfH«  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 

Plaintiff  appeals  from  a  decree  of  the  Superior  court 
overruling  its  exceptions  to  a  master's  report,  approving  the 
findings  and  recooiiiendation  of  the  master  before  whom  a  hearing 
was  had  upon  the  merits,  and  dismissing  the  complaint  for  want 
of  equity. 

There  is  no  dispute  as  to  the  following  salient  facts: 
by  written  contract  dated  November  21,  I938,  plaintiff  agreed 
to  sell  and  the  principal  defendant,  Kathryn  Weaver,  agreed  to 
purchase  a  parcel  of  improved  real  estate  located  at  4145-4-7 
Indiana  avenue,  Chicago,  for  the  stipulated  price  of  $14,500, 
The  succeeding  day  the  parties  entered  into  an  escrow  agreement 
with  the  CMcago  Title  &.   Trust  Company  whereby  the  purchaser, 
Kathryn  Vifeaver,  deposited  with  the  escrowee  the  sum  of  $3,000 
and  agreed  to  pay  thereafter  the  sum  of  $200  a  month  until  an 
aggregate  of  $7,200  had  been  paid  on  account  of  the  purchase 
price.  When  these  payments  had  been  completed  she  was  to  re- 
ceive a  deed  to  the  property,  upon  the  execution  and  delivery 
to  the  escrowee  of  a  first  mortgage  for  $7^300*  Taxes  on  the 
property  had  been  delinquent  for  several  years  tlipough  1937* 
and  under  the  written  directions  given  the  escrowe  the  delinr- 
quent  taxes  were  to  have  been  paid  or  otherwise  removed  by 
plaintiff,  the  seller,  within  30  days  after  the  recordiag  of 
the  deed,  and  if  plaintiff  failed  to  pay  or  otherwise  remot« 
the  tax  lien  the  escrowee  was  empowered  and  directed  to  indorse 
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a  credit  on  the  note  sectired  by  the  $7,300  mortgage  in  an  aiaount  ; 
equal  to  the  taxes  and  accrued  interest,  provided  title  was 
otherwise  acceptable.  Defendant  paid  sufficient  monies  to 
entitle  her  to  a  deed  by  September  1,  1940,  aiKi  accordingly 
the  deed  was  delivered  and  recorded.  On  February  4,  1941  the 
escrowee,  pursuant  to  the  demand  of  defendant's  attorneys  and  in 
accordance  with  the  provisions  of  the  escrow  agreement.  Indorsed 
the  mortgage  note  with  the  full  amount  of  the  taxes,  penalties 
and  interest  then  due,  aggregatii^  $3,3^9 ♦01« 

The  controversy  arises  over  plaintiff's  claim  that 
after  Kathryn  Weaver  became  entitled  to  her  deed  on  September  1, 
1940  she  entered  into  an  oral  agreement  with  plaintiff  oa 
October  15,  1940,  which  allegedly  modified  the  original  written 
escrow  agreement  in  the  following  respects:  plaintiff,  which 
had  obligated  itself  to  pay  or  otherwise  remove  the  delinquent 
taxes  within  30  days  after  the  recording  of  the  deed,  was  to 
effect,  if  possible,  a  reduction  in  the  amount  of  t&xes,   penal- 
ties, interest  and  forfeiture  costs  through  negotiation  and  court 
proceeding;  that  in  order  to  enable  it  to  effect  such  reduction^ 
defendant  agreed  to  extend  the  tim©  limitation  for  the  payment 
or  disposition  of  taxes  to  July  24,  1941|  and  that  the  alleged 
undertaking  was  in  consideration  of  plaintiff's  accepting  a 
junior  mortgage  to  enable  it  to  make  e  loan*  With  respect  to 
the  proposed  oral  agreement  the  complaint  alleges  that  at  the 
time  it  was  made  plaintiff  advised  defendant  that  it  would 
employ  an  attorney  on  a  fee  basis  to  institute  proceedings 
against  the  county  to  foreclose  the  lien  for  delinquent  taxes 
and  would  cause  its  nominee  to  bid  at  the  sale  of  the  property 
such  sum  as  the  county  agreed  to  accept  and  which  plaintiff 
subsequently  "guaranteed"  at  $1,500;  that  it  retained  attorneys 
on  a  contingent  basis,  who  instituted  foreclosure  proceedings 
based  en  a  minimum  bid  at  the  sale  of  $1,500  and  who  procured 
a  decree  which  contained  a  finding  tliat  the  total  amount  of 
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taxes  due  through  1937  was  $3,2i?8,80|  that  at  the  sale  held 
pursuant  to  the  entry  of  the  decree  defendant,  notwithstanding 
h©r  purported  agreement  "and  with  intent  to  defraud  and  cheat 
this  plaintiff,  caused  a  bid  in  the  amount  of  Fifteen  fSindred 
($1^500 ,00)  Dollars  to  be  made  and  accepted  by  the  County 
collector,"  and  thereafter  "with  intent  to  defraud  and  cheat 
the  plaintiff,  the  defendant  caused  the  Chicago  Title  &   Trust 
Company  to  reduce  the  said  note  abovementioned  by  a  sum  of 
Thirty-three  Hundred  Forty-nine  Dollars  and  one  cent  ($3,349.01), 
apparently  being  the  purported  amount  due  for  taxes;"  that  "by 
reason  of  the  al>ove  and  foregoing  the  said  sum  of  Fifteen  Ifiandred 
($1,500*00)  Dollars  had  been  paid  for  the  delinquent  taxes  and 
this  amount  should  have,  if  any  at  all,  been  noted  upon  said 
note  instead  of  Thirty- three  Bindred  Forty-nine  Dollars  and  one 
cent  ($3>349»01)j"  that  the  defendant  "pursuant  to  her  fraudu?- 
lent  scheme  and  device,  caused  the  Chicago  Title  &  Trust  Company 
to  indorse  the  deduction  of  $3,34-9 ,01  upon  said  note  on  February 
4,  1941,  knowing  full  well  that  on  February  11,  1941  the  said 
defendant  was  to  feld  $1,500.00  or  eause  said  amount  to  be  bid 
at  the  said  foreclosure  sale,  contrary  to  the  terms  of  said 
agreement  of  the  parties  and  with  intent  to  defraud  and  eheat 
the  plaintiff  of  the  difference  between  $3>349.01  and  $1,500,. 
©r  $1,849,015"  that  said  defendant,  "having  iaiowledge  of  all 
allegations  hereinabove  and  having  toowledge  of  the  basis  of 
said  foreclosure  suit  as  above  set  forth  has  by  all  of  her 
acts  and  doings  herein  alleged  unjustly  enriched  herself  in 
the  amount  of  Eighteen  Bmdred  Forty-nine  Dollars  and  ©ae  cent 
($1,849,01)  by  causing  the  said  note  to  be  reduced  in  said  sum 
of  $3,349.01,  all  pursuant  to  said  defendant's  contrivanee  to 
fraudulently  defraud  this  plaintiff ^"  The  relief  sought  in  the 
complaint  is  the  reformation  of  the  mortgage  note  by  changing 
the  indorsement  thereon  of  February  4,  1941  in  the  amount  of 
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^3#349.oi  to  $1,500. 

By  concession  of  tha  parties  the  principal  question 
presented  is  whether  the  evidence  adduced  upon  the  hearing 
before  the  master  would  warrant  a  finding  that  an  oral  agree-* 
ment,  such  as  is  alleged  in  the  complaint,  amending  the  original 
•screw  agreement  between  the  parties,  was  actually  made.  Upon 
this  question  the  parties  adduced  considerable  evidence*  Harold 
Shlensky,  who  was  associated  with  plaintiff,  testified  in  sub- 
stance that  he  sold  the  property  under  contract  to  Kathryn 
Weaver,  that  he  knew  Robert  Cole,  an  assistant  escrow  officer 
of  the  Chicago  Title  &  Trust  Compazqr,  who  handled  the  transaction, 
and  Charles  Jenkins,  who  represented  Mrs*  Weaver  when  she  pur- 
chased the  property.  He  met  Mrs,  Weaver  and  Jenkins  in  his  office 
in  October  1940,  The  property  had  then  been  paid  down  te  $7#300 
and  Mrs,  Weaver  was  entitled  to  a  deed  under  the  contract.  Be 
stated  that  Mr,  Jenkins,  speaking  on  behalf  of  Mrs*  Weaver,  said 
that  she  would  execute  a  mortgage  back  but  could  not  afford  to 
pay  $200  a  month,  and  that  she  would  wait  until  July  1941  to 
enable  Shlensl^  to  clear  up  the  taxes  if  he  would  reduce  the 
payments  to  $100  a  month.  Shlensky  testified  that  he  then  told 
Jenkins  and  Mrs,  Weaver  that  he  would  pay  the  taxes  or  eamse  a 
tax  foreclosure  to  be  filed,  but  that  it  would  take  from  four  to 
six  months  to  do  so,  and  he  claims  that  the  parties  then  agreed 
to  extend  the  tiae  to  July  1941 ^  that  he  then  submitted  the 
ease  to  his  attorneys  for  attention  and  made  arrangements  for 
a  reduction  of  the  back  taxes  to  $1,500,  which  was  the  amount 
to  be  paid  at  the  foreclosure  sale.  Thereafter  James  DeBlag  - 
was  substituted  for  Jejokins  as  Mrs*  Weaver ts  attorney,  ajid 
Shlens^  says  that  he  met  hin  abeat  January  20,  1941«  Mrs« 
Weaver  was  also  present*  Previously  Demin^  during  a  telephpas 
conversation,  had  told  Shlensky  that  the  escrowee  insisted  on 
written  instructions  relative  to  the  extension  agreement  and 
Cole  had  informed  Shlensky  that  unless  a  written  document  wcis 
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procured  and  submitted  to  tbsi   escrowoe,  the  Chicago  Title  'k   Trust 
Company  would  have  to  credit  the  note  for  all  the  taxes  tlwsn  due. 
Shlensiqr  stated  he  and  Destlng  discussed  a  modification  in  vriting 
suoii  as  the  eserowee  required)  that  at  the  same  time  he  told  Doming 
that  a  tax  foreclosure  proceeding  had  already  been  instituted  and 
that  a  sale  would  take  place  shortly)  that  Deming  then  told  him 
that  although  Mrs,  Weaver  had  agreed  to  pay  $10C  a  months  she  could 
not  pay  more  than  $50,  and  "so  we  compromised"  for  $65 |  that  follow- 
ing this  conversation  they  agreed  in  Cole*s  presence  to  draw  up  a 
modification  agreement,  which  was  presented  to  Cole  the  followlag 
day.  The  agreement  submitted,  which  was  received  in  evidence  as 
plaintiff's  exhibit  1,  was  considered  by  Cole  te  be  ambiguous  and 
the  parties  were  to  meet  again  tiie  following  day,  Shlensky  testi- 
fied that  Deming  did  not  appear  and  that  he  thereafter  received  a 
call  from  Cole  advising  him  that  defendant  had  directed  the  escrowee 
to  credit  the  full  amount  of  the  taxes  on  the  mortgage  note, 

Robert  Cole,  when  called  as  a  witness  by  plaintiff,  testi- 
fied that  his  file  was  silent  as  to  the  extension,  but  he  recalled 
a  meeting  in  January  1941  with  Deming  and  Shlensky,  who  discussed 
modification  of  the  escrow  in  his  presence.  He  recalled  plaintiff's 
exhibit  1  and  said  that  the  Title  &  !&ust  Company  had  refused  to 
accept  it  because  it  had  contained  improper  instructions  to  the 
escrowee,  and  thereafter  his  firm  received  a  demand  and  made  tt» 
indorsement  as  to  the  amount  of  taxes  authorized  by  the  original 
escrow  agreement, 

Charles  Jenkins,  testifying  on  behalf  of  defendant, 
said  he  recalled  a  conversation  with  Shlemsky  in  September  194-0 
in  which  the  latter  offered  to  place  a  second  mortgage  on  the 
Weaver  property,  to  deduct  $300  from  the  note,  and  assume  clean- 
ing up  the  taxes  prior  to  1938,  but  that  on  behalf  of  Mrs. 
Weaver  he  refused  the  offeri  that  he  told  Shlensky  that  "we 
had  been  trying  for  over  l«*l/2  years  to  imtke  arrangements  and 
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that  our  offers  had  been  unsatisfactory*  I  then  told  him  that 
Mrs*  Weaker  would  assume  the  tases  which  were  his  obligation  aiad 
that  he  should  modify  his  trust  deed  to  give  her  six  years  t© 
pay  them*  Be  said  he  would  take  that  and  reduce  the  payments  to 
$150  a  month*  He  said  he  would  think  it  over*  Monday,  September 
25^  19^ #  the  appointed  day  I  had  not  heard  from  him  and  I  wrote 
a  letter*  He  called  me  up  later  and  made  some  reference  to  the 
Weaver  matter*  I  told  him  that  he  had  ear  teirms.  This  was  in 
November  1940*  After  that  we  again  saw  Shlenslqr  and  paid  him 
$238»5^0  and  got  a  receipt^"  which  was  received  in  evidence  as 
defendant's  exhibit  1* 

Although  the  complaint  makes  no  allegations  with  respect 
t©  the  reduction  of  the  monthly  payments  sought  to  tee  made  tey 
Mrs*  Weaver,  the  parties  evidently  had  conversations  about  the 
liquidation  of  the  taxes,  the  execution  of  a  junior  mortgage  and 
the  reduced  sum  which  Mrs*  Weaver  was  to  pay  on  the  mortgage  in- 
debtedness, but  the  master  found  "that  no  agreement  was  reached 
altering  the  terms  and  conditions  of  said  escrow  agreement:  that 
the  defendant  leaver  continued  to  pay  the  sums  required  to  be 
paid  by  her  under  the  terms  of  the  said  trust  deed;  that  it  be- 
came necessary  for  the  defendant  Weaver  to  pay  additional  sums  to 
procure  the  release  of  [the]  trust  deed  -^^^i^,  which  sums  should 
have  been  paid  by  the  plaintiff,"  and  we  are  convinced  after  a 
careful  examination  of  the  record  that  the  master's  findings  are 
amply  supported  by  the  evidence*  It  is  significant  that  following 
all  these  conversations  Mrs*.  Weaver  paid  plaintiff  $238*50*  re- 
presenting $200  principal  and  interest,  and  received  a  receipt 
therefor,  indicating  that  nothing  had  come  of  the  various  proposals 
made  to  reduce  the  monthly  payments  required  to  be  made  of  her, 
which  were  interchangeably  tied  up  with  discussions  for  extendiag 
the  time  for  paying  up  or  otherwise  removing  the  lien  for  delin- 
quent taxes.  The  master  was  evidently  right  in  finding  that  noae 
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of  the  conversations  resulted  in  any  agreement,  either  with 
respect  to  the  extension  claimed  by  plaintiff  or  the  reduction 
in  installment  payments  for  which  defendant  had  been  negotia- 
ting. 

It  may  be  conceded  of  course  tiiat  the  findings  of  a 
master,  being  advisory  only,  are  not  conclusive  upon  appeal, 
but  as  stated  in  Kelly  v.  Fehrneyy  242  111.  240,  "'^/ithout  re- 
gard to  the  finding  of  the  master  upon  any  particular  question 
of  fact,  the  ultimate  and  final  question  in  this  court  is. 
Was  the  decree  rendered  by  the  court  the  proper  one  under  the 
law  and  the  evidence?  If  the  proper  result  has  been  obtained 
in  the  court  below  the  decree  will  not  be  reversed  in  this 
court  because  of  alleged  erroneous  rulings  on  exceptions  to 
the  master's  report."  Chechik  v.  Koletskyfi  311  111*  433,  and 
cases  cited  therein  are  to  the  same  effect.  It  was  of  course 
incumbent  upon  plaintiff  to  establish  the  oral  agreement  for 
which  it  contended  by  clear  and  convincing  evidence  (Seliaan  v. 
Geary j.  334  111.  642;  Voris  v.  Mclver.  339  HI.  3^0)*  Neither 
the  master  nor  the  chancellor  was  convinced  that  the  oral  agree- 
ment contended  for  had  been  made,  and  the  circumstances  disclosed 
by  the  record  indicate  that  although  the  parties  discussed  modifi- 
cation of  the  written  escrow  agreement,  no  agreement  resulted  from 
their  various  conferences.  The  master  could  not  properly  hate 
found  that  the  allegations  of  the  complaint  were  sustained  by 
competent  evidence  under  the  degree  of  proof  required  in  cases 
where  a  written  agreement  is  sought  to  be  modified  by  oral 
conversations* 

It  is  urged  tliat  Mrs,  Weaver,  "in  placing  herself  in 
tlie  position  of  the  plaintiff  insofar  as  the  tax  foreclosure 
proceedings  were  concerned,  taking  advantage  of  the  plaintiff's 
negotiations  and  benefit  by  bidding  at  the  sale  in  the  amount 
of  plaintiff's  minimum  agreed  bid,  at  a  time  when  the  defendant 
had  no  obligation  so  to  do,  was  an  act  which  directly  resulted 
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in  the  unjust  enrichment  of  the  defendant,  to  the  detriment  of 
the  plaintiff,"  and  plaintiff  argues  that  the  master  did  not 
give  due  consideration  to  that  theory.  As  a  general  rule  the 
doctrine  of  unjust  enrichment  applies  to  quasi-contractual  re- 
lationships from  which  the  court  implies  a  contract,  but  where 
there  is  an  express  agreement  there  cannot  he  an  implied  contract 
between  the  same  parties  with  respeet  t©  the  same  subject  matter, 
Witkowsky  y.  Affeld>  283  HI*  ^57*     In  the  case  at  bar  there  was 
an  express  agreement  by  which  plaintiff  obligated  itself  to  paj 
the  taxes  upon  the  property  within  30  days  after  defendant  became 
entitled  to  a  deed  and  in  the  event  plaintiff  did  not  perform  that 
undertaking,  defendant  was  authorized  t®  instruct  the  escrowe  to 
indorse  a  payment  on  the  $7*300  mortgage  note  "in  an  amount  equal 
to  all  the  unpaid  general  taxes,  sales  and  forfeitures,  plus  in- 
terest, costs,  forfeiture  fees  and  any  other  charges  thereon,  as 
of  the  date  of  the  demand."  The  situation  in  which  plaintiff 
finds  itself  arises  from  its  failure  to  pay  the  taxes  and  release 
the  trust  deed  as  it  had  agreed  to  do«  There  is  no  evidence  that 
llrs«  Weaver  intended  t©  satisfy  the  unpaid  taxes  for  $1,500  at 
the  time  she  made  the  demand  upon  the  escrowed a  Tb&t   demand  was 
made  on  January  31,  1941  and  the  sale  was  not  had  until  February 
11  of  that  year.  She  was  of  course  aware  that  the  taxes  had  not 
been  paid  by  plaintiff  and  that  it  had  failed  to  release  the 
trust  deed  as  agreed,  and  therefore  she  was  justified  ia  believing 
that  the  taxes  would  net  be  paid.  She  had  bargained  fer  a  clear 
title  to  the  property  and  fully  and  faithfully  complied  with  her 
part  of  the  undertaking*  Whatever  financial  gala  plaintiff  might 
have  had  if  it  had  performed  its  part  of  the  contract  as  origl-i-^ 
nally  made,  was  lost  by  its  own  dilatory  tactics,  and  for  this 
defendant  should  not  be  penalized.  Plaintiff  had  an  opportunity 
to  bid  the  property  in  at  the  tax  foreclosure  salej  in  faet,  its 
representative  Shlensky  appeared  at  the  sale,  made  a  bid,  but 
failed  to  deposit  any  money  in  pursuance  thereof*  Consequently 
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his  bid  was  not  accepted.  Defendant,  on  the  other  hand,  deposited 
the  amount  which  she  had  hid.  The  sale  was  regular  in  every  re- 
spect and  defendant  received  no  more  ttian  she  was  entitled  t* 
under  the  escrow  agreement* 

Accordingly  we  arc  of  opinion  that  the  decree  dismissing 
the  complaint  for  want  of  equity  was  proper,  and  it  is  therefore 
affirmed* 

DBCREE  AFPIRMBB^ 

Saanlan  and  Sullivan^  JJ<»,  concur », 
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ELIZABETH  TAYLOR, 

Appellee^ 


APPEAL  FROM  CIRCUIT  C01^T| 
COOK  COUNTY, 


BOSTON  STORE,  a 
corporation. 

Appellant. 

MR,   PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 
Elizabeth  Taylor  brought  suit  against  the  Boston  Store, 
a  corporation,  to  recover  damages  for  injuries  resulting  from  a 
fall  sustained  while  walking  through  an  aisle  in  defendant's 
grocery  and  meat  department.  Defendant's  motions  for  a  directed 
verdict,  both  at  the  close  of  plaintiff's  case  and  again  at  the 
close  of  all  the  evidence,  were  taken  under  advisement.  The 
jury  returned  a  verdict  for  plaintiff  in  the  sum  of  $600, 
Thereafter  defendant's  further  motions  for  ^judgment  notwith- 
standing the  verdict,  for  a  new  trial  and  in  arrest  of  judgment 
were  overruled  and  judgment  was  entered  on  the  verdict  for  $600, 
from  which  defendant  has  taken  an  appeal ♦ 

The  accident  occurred  shortly  after  lis 00  o'clock  in 
the  forenoon  on  May  4,  1942,  Defendant  maintains  a  meat  and 
grocery  department  in  the  basement  of  its  store  at  State  and 
Madison  streets,  Chicago,  The  meat  counter  is  constructed  of 
porcelain  and  is  glass  enclosed.  All  meats  were  kept  inside 
the  refrigerated  counter  and  none  was  displayed  outside  the 
showcase,  except  on  an  adjoining  counter  where  packaged  bacon 
and  dried  meats  were  kept.  The  floor  in  the  immediate  vicinity 
of  the  counter  was  marble  or  composition.  From  the  undisputed 
evidence  it  appears  that  a  crew  of  women  cleaned  the  building 
during  the  night,  and  during  the  day  a  number  of  porters  were 
distributed  over  the  entire  store,  one  being  assigned  to  the 
grocery  and  meat  department  v/here  he  devoted  his  full  time 
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circulating  tlirough  the  aisles  every  ten  or  fifteen  minutes, 
sweeping  and  cleaning  up  any  particles  which  might  appear  on 
the  floor.  On  the  day  in  question  plaintiff,  after  purchasing 
meat,  placed  it  in  a  pushcart  or  huggy-like  contrivance  fur- 
nished to  customers  by  defendant.  While  wheeling  the  buggy 
down  the  aisle,  she  fell  and  after  being  helped  to  her  feet^ 
refused  medical  attention  and  continued  with  her  purehasesat 
the  vegetable  counter  and  then  left  the  store.  The  accident 
occurred  at  a  time  when  there  were  few  customers  in  the  depart- 
ment. There  was  no  defect  or  obstruction  of  any  kioi  on  the 
floor  and  the  lighting  was  good.  Plaintiff's  claim  of  negli- 
gence is  predicated  upon  the  allegation  that  defendant  carelessly 
and  negligently  failed  in  its  duty  to  maintain  the  store  in  a 
safe  manner  and  that  it  carelessly  and  negligently  permitted 
its  floor  in  the  basement  "to  become  slippery,  sliray^  defective, 
in  a  manner  so  as  to  allow  and  permit  the  body  of  plaintiff  to 
become  endangered  while  in  the  course  of  purchasing  its  said 
goods,  wares  and  merchandise,"   The  only  evidence  adduced  in 
support  of  these  allegations  was  the  testimony  of  Pauline  Jonei 
that  it  seemed  there  "was  a  greasy  spot  or  something"  on  the 
floor,  Louis  Kopan,  assistant  buyer  in  the  grocery  department, 
examined  the  floor  carefully  after  the  accident  and  testified 
that  he  found  notliing  there,  John  Vahalen,  assistant  superin-* 
tendent  of  maintenance,  stated  that  defendant  employs  porters 
who  circulate  through  the  various  departments,  including  the 
meat  department,  under  orders  to  keep  the  floors  clean,  and 
that  he  also  inspected  the  premises  two  or  three  times  a  day; 
that  he  was  in  the  meat  department  around  10:00  o'clock  that 
morning  and  found  no  unusual  or  untoward  condition  on  the 
floor.  Various  other  witnesses  called  by  defendant  corroborated 
these  statements. 

Among  other  points  raised,  it  is  urged  by  defendant 
that  the  court  erred  in  permitting  the  case  to  go  to  the  jury 
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beeause  of  plaintiff's  failure  to  prove  any  actionable  negli- 
gence on  the  part  of  defendant  and  also  tiiat  the  verdict  is 
against  the  manifest  weight  of  the  evidence.  The  law  is  well 
settled  in  this  state  that  where  the  undisputed  evidence  shows 
that  a  foreign  substance  on  the  floor  was  the  cause  of  the 
accident,  the  burden  is  upon  the  plaintiff  to  show  either  that 
the  defendant  had  actual  knowledge  of  ttxe  circumstance  or  that 
it  had  remained  upon  the  floor  a  sufficient  length  of  time  to 
give  constructive  notice.  Mader  v.  Mandel  Brothers  Department 
Store^y  314  111,  App»  263,   In  the  Mader  case  plaintiff  fell 
because  of  a  foreign  substance  on  the  escalator.  The  court 
allowed  defendant's  motion  for  judgment  notwithstanding  the 
verdict,  which  ruling  was  affirmed  on  appeal.  The  court  said: 
"There  is  no  showing  that  the  popcorn  was  on  the  steps  or  that 
the  defendant  knew  or  should  have  known  of  its  presence."  la 
Coyne  v.  Mutual  Grocery  Co.y  Inc.,.  II6  N.  J.  Law  36,  plaintiff 
charged  that  she  fell  in  defendant's  premises  as  the  result  of 
a  foreign  substance  on  the  floor.  The  evidence  disclosed  that 
she  slipped  in  the  center  of  the  store  near  a  fruit  stand  and 
claimed  that  the  floor  was  slippery  as  the  result  ©f  particles 
of  vegetables  that  fell  to  the  floor  from  a  near-by  counter.  In 
discussing  defendant's  liability  the  court  saids  "Generally, 
the  condition  which  results  in  injury  must  either  (a)  have  been, 
in  fact,  brought  to  the  previous  notice  of  the  store  operator, 
or,  failing  proof  of  actual  notice,  (b)  have  existed  for  so 
long  a  time  as  to  be,  in  the  exercise  of  reasonable  care,  dis- 
coverable and  remediable  before  the  occurrence  of  the  injury. 
In  the  absence  of  such  proof,  the  legal  presumption  of  due  care 
obtains,"  Both  of  the  foregoing  cases  are  stronger  on  the  facts 
than  the  proceeding  at  bar,  because  in  both  instances  there  was 
definite  evidence  of  a  foreign  substance  on  the  floor  which 
caused  the  accident.  There  was  no  evidence  in  this  proceeding 
to  indicate  that  defendant  knew  of  the  grease  spot  to  which  only 
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ont  of  plaintiff's  witnesses  testified,  or  that  it  had  been 
there  for  a  sufficient  period  of  time  to  be  discovered  and 
remedied  by  defendant's  porter.  In  view  of  the  facts  adduced 
upon  the  hearing,  we  should  be  obliged  to  .\old  the.t  tlie  verdict 
and  judgment  are  contrary  to  the  manifest  weight  of  the  evi- 
dence, if  that  question  were  essential  to  the  determination 
of  this  appeal. 

However,  plaintiff  cannot  laaintain  aer  action  in  any 
event.  Several  months  before  the  trial  defenuant  had  leave, 
without  objection,  to  file  an  additional  answer  which  averred, 
v^ithGut  denial  by  way  ©f  replication  or  otherwise,  that  both 
plaintiff  and  defendant  were  subject  to  the  provisions  of  the 
Workmen's  Compensation  Act  (111,  Rev,  Stat,  I943,  ch.  48,  par, 
138  et  se£.)   It  appears  that  plaintiff  Lad  for  soae  five 
years  been  employed  by  the  Morrison  Hotel  Bridge  Club  whieii 
leased  premises  from  the  Morrison  Hotel,  where  some  ^0  or  60 
people  gathered  dsily  to  play  bridge.  The  club  maintained  a 
kitchen  equipped  with  electric  appliances  such  as  a  broiler 
and  an  oven,  as  well  as  sharp  knives  and  other  accessories 
necessary  for  cooking  meals,  which  were  served  to  its  patrons 
throughout  the  day  and  evening.  Two  persons  were  employed  in 
the  kitchen  and  some  four  or  five  others  in  the  five-room  club 
premises.  Plaintiff's  counsel  himself  told  the  jury  in  his 
opening  statement  that  he  expected  to  prove,  and  the  undisputed 
evidence  discloses,  that  Mrs,  Taylor  worked  for  the  Morrison 
Hotel  Bridge  Club;  that  it  was  her  duty  every  day  to  make  all 
necessary  purchases  of  food  -and  supplies  at  the  Boston  Store; 
that  she  was  instructed  what  to  purchase;  that  she  presented 
her  bills  daily  to  M,  3,  Reilly,  the  owner  of  the  club,  who 
reimbursed  her  for  the  money  expended;  that  she  coolrad  for  tlie 
patrons  and  also  waited  on  table.  Under  section  3  of  the 
Workmen's  Compensation  Act  both  the  Morrison  Hotel  Bridge  Club 
and  the  Boston  Store  were  automatieally  bound  by  the  provisions 
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of  the  act.  Under  the  settled  rule  In  this  state,  where  both 

the  employer  of  an  injured  person  and  the  third  party  against 

whom  an  action  at  law  is  sought  to  be  prosecuted^  are  subjeot 

to  the  provisions  of  the  act,  the  injured  person  is  automatically 

deprived  of  an  action  at  common  law*  The  recent  case  of  Thornton 

v>  Ifenaajg^j  380  HI*  3*1*  is  controlling  on  that  question* 

Section  29  (paragraph  I66)  of  the  V/orlaaen*s  Compensation 
Act  makes  the  following  provision:  "v/hepe  an  injury  or  death  for 
which  compensation  is  payable  by  the  employer  under  this  Act  was 
not  proximately  caused  by  the  negligence  of  the  employer  or  his 
employees,  and  was  caused  under  circumstances  creating  a  legal 
liability  for  damages  in  some  person  other  than  the  employer  to 
pay  damages,  such  other  person  having  also  elected  to  be  bound 
by  this  Act,  or  being  bound  thereby  under  section  three  (3)  of 
this  Act,  then  the  right  of  the  employee  or  personal  represent- 
ative to  recover  against  such  other  person  shall  be  transferred 
to  his  employer  and  such  employer  may  bring  legal  proceedings 
against  such  other  person  to  recover  the  damages  sustained,  la 
an  amount  not  exoeedlng  the  aggregate  amoimt  of  compensatioa 
payable  under  this  Aat|  by  reason  of  the  injury  or  death  of 
such  employee," 

In  the  Thornton  case  the  court  called  attention  to 
the  fact  that  many  cases  where  section  29  had  been  construed;, 
were  analyzed  in  O'Brien  v»  Chicago  City  Railway  Oo^f   305  HI. 
244,  and  that  a  susMary  of  the  holdings  of  the  various  cases 
is  stated  in  the  following  language:  "•Prom  these  cases  it 
appears  that  we  have  held  (1)  that  the  common  law  right  of 
action  of  an  employee  against  his  employer  for  negligently 
injuring  him  in  the  course  of  his  employment  is  abolishedj 
(2)  that  the  common  law  right  of  action  of  an  employee  against 
any  other  person  than  his  employer  for  negligently  injuring  hlM 
in  the  course  of  his  employiMnt  where  sueh  other  person  is  bound 
by  the  lacovisions  of  the  ?fortsmen*s  Compenss  tion  act  is  abolished; 
■iHHt-.ie 
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It  was  clearly  established  by  competent  evidence  in 
the  case  that  both  the  Boston  Store  and  plaintiff's  employer 
were  subject  to  and  bound  by  the  provisions  of  the  act,  and 
under  th.e  decisions  quoted  and  discussed  in  the  Thorntofi  case^ 
plaintiff's  cause  of  action  at  common  law  is  barred  because 
plaintiff  was  injured  while  performing  duties  incidental  to 
her  employment  at  the  time  of  the  accident.  The  evidence 
establishing  that  fact  was  adduced  by  plaintiff  herself  and 
her  employer.  Because  of  thes«  cireumstanees  the  court  should 
have  either  directed  a  verdict  or  entered  judgment  notwith^* 
standing  the  verdict* 

The  judgment  is  therefore  reversed  and  the  cause 
remanded  with  directions  that  judgment  be  entered  for 
defendant  notwithstanding  the  verdiet» 

JUDGMENT  REVERSED  AHD  CAUSE 

RSMAJIDBD  -vITH  DIRECTIONS. 


ocanlan  and  Sullivan,  JJ,,  concur, 
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LESSIE  COOK,  Administratrix  of  the 
Estate  of  Cleveland  3toV:es,  De- 
ceased, and  AKM  STG?-3T0KE»S, 
(Plaintiffs) 

Appellants, 


V, 


THE  PQLLMAN  GOMPAM,  a  corporation; 
PRUDEKTIAL  IHSURAVv^S  COLIFAl-ry  OF 
AMERICA,  a  corporation,  and 
OHZELLl  HARRIS, 

Defendants • 


APPEAL  FROM  SUPERI@R 
COURT  OP  COOK  COUNTY, 


ONZELLE  HARRIS, 
(Defendant) 

Appellee, 

MR,  JUSTICE  SCAMAN  DELIVERED  TBE  OPINIOH  OF  THE  COURT, 

This  appeal,  by  Lessie  Cooic,  Administratrix  of  the 
Estate  of  Cleveland  Stokes,  Deceased,  and  Anna  c:>tov-Stokes, 
seeks  to  reverse  a  decree  ordering  the  payment  to  Onzelle 
Harris,  otherwise  known  as  Onzelle  Stokes,  of  $1,617,45, 
the  proceeds  of  a  life  insurance  policy.  The  decree  over- 
rules the  exceptions  filed  by  appellants  to  the  report  of  ^ 
master  in  chancery  and  approves  and  confirras  the  report, 
sVe  quote  from  the  report  of  the  master: 

"II 
"THE  PLEADINGS, 
"(3)  On  April  17,  1941,  these  proceedings  were 
commenced  hy   the  filing  of  a  complaint  in  chancery  by  Lessie 
Cook,  Administratrix,  and  by  Anna  Stokes,  The  complaint 
alleged  that  Cleveland  otokes  died  intestate  on  March  l6, 
1941,  and  that  the  plaintiff,  Lessie  Cook,  was  duly  appointed 
Administratrix  of  his  estate  by  the  Probate  Court  of  Cook 
County.  During  his  lifetime,  Cleveland  Stokes  had  procured 
a  certain  policy  of  insurance  from  the  defendant.  Prudential 
Insurance  Company  of  America,  which  was  a  group  policy  taken 
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out  by  him  by  virtue  of  his  employment  during  his  lifetime 
with  The  Pullman  Company.  Anna  Stokes,  plaintiff,  wife  of 
the  assured,  was  designated  beneficiary  of  the  policy.  There- 
after, divers  changes  of  beneficiary  were  made,  so  that  at  the 
time  of  the  death  of  the  assured,  the  beneficiary  was  Onzelle 
Harris,  otherwise  ioiown  as  Onzelle  Stokes,  Plaintiffs  prayed 
that  the  proceeds  of  the  policy  of  insurance  might  be  paid  by 
the  defendants  to  either  or  both  of  plaintiffs.  The  complaint 
also  prayed  for  certain  injunctional  relief  against  the 
defendants , 

(4)  ^  ".^  » 

(5)  By  stipulation  of  the  parties,  an  order  was 
entered  *  ^-  -  dismissing  The  Pullman  Company,  a  corporation, 
as  a  party  defendant  herein, 

(6)  *  *  *  Prudential  Insurance  Company  of  America 
filed  its  answer  and  counterclaim  in  the  nature  of  a  bill  of 
interpleader.  Said  defendant  stated  that  it  was  holding  the 
sum  of  $1800,  being  the  proceeds  of  the  policy  in  question, 
and  that  thee  various  claimants  to  said  fund  should  be  required 
to  settle  their  disputes  without  liability  to  the  said 
Prudential  Insurance  Company  of  ijaerica.  Said  Company  set 
out  that  it  was  ready  to  pay  the  sum  in  question  as  directed 
by  the  Court,  and  that  it  would  pay  the  funds  to  the  Clerk 

of  the  Court,  to  remain  subject  to  the  order  of  this  Court, 

n(7)  *  *  *  the  defendant,  Onzelle  Harris,  also  known 
as  Onzelle  Stokes,  filed  her  answer  to  the  complaint.  She 
alleged  that  the  changes  in  the  beneficiary  of  the  policy 
were  made  by  Cleveland  Stokes,  deceased,  of  his  own  free 
will,  and  that  she,  as  the  lav/fully  designated  beneficiary 
at  the  time  of  his  death,  ¥/as  entitled  to  the  proceeds  of 
the  policy.  Said  defendant  also  alleged  that  she  was  known 
as  Onzelle  Stokes,  that  she  raised  a  child  of  the  said  Cleve- 
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land  otokes,  that  she  was  Biade  beneficiary  of  the  policy  in 
qaestion  by  the  deceased  without  her  knowledge,  and  was  unaware 
that  she  had  heen  made  beneficiary  until  the  policy  was  delivered 
to  her, 

H(8)  *  i«-  %  the  defendant,  Onzelle  Harris,  also  known 
as  Onzelle  Stokes,  filed  her  answer  to  the  counterclaim  -  *  * 
in  which  she  consented  that  said  company  deposit  the  proceeds 
of  the  policy,  less  costs,  with  the  Clerk  of  this  Court.  -^'^   -  * 
an  order  was  entered  herein  that  the  complaint  of  plaintiffs 
stand  as  their  answer  to  the  counterclaim  -''■  -'"  -^. 

"(9)  rr  -y,   *  this  matter  was  referred  to  the  Master 
with  directions  that  he  take  evidence  and  report  findings  of 
fact  and  conclusions  of  law, 

"(10)  -«■  -*  *  Prudential  Insurance  Company  of  Merica, 
a  corporation,  filed  its  amended  counterclaim.  The  order 
provided  that  the  answers  ©f  Onzelle  Harris,  now  known  as 
Onzelle  Stokes,  and  of  plaintiffs  to  the  original  counterclaim 
stand  as  their  respective  answers  to  the  amended  counterclaim. 
This  was  done  without  prejudice  to  the  order  of  reference  to 
the  Master,  The  amended  counterclaim  made  Richard  Stokes, 
minor  son  of  Cleveland  Stokes,  deceased,  a  counter-defendant, 

"(11)  *  ■"'  *  on  motion  of  Prudential  Insurance  Company 
of  America,  the  court  appointed  Patrick  B,  Prescott,  Jr., 
Guardian  ad  Litem,  for  Richard  Stokes,  a  .ninor,  --  -   -^  said 
minor,  by  his  guardian  ad  litem,  filed  his  answer  herein  in 
which  he  set  out  that  he  was  eleven  years  of  age,  and  that  he 
submitted  his  rights  to  the  protection  of  the  court.  The  minor 
also  filed  »   *  *  his  certain  counterclaim  in  which  he  set  out 
that  he  was  the  son  of  the  deceased  Cleveland  otokes  and  one, 
Bernice  Gadberry.  These  persons  lived  together  as  husband 
and  wife  from  I929  until  Bernice  Gadberry  died  in  1934.  It 
was  also  alleged  tliat  the  minor  had  been  designated  beneficiary 
on  said  policy  of  insurance  after  the  death  of  said  Bernice 
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Gadberpy,  v/ho  had  preceded  him  as  beneficiary.  It  was  also 
alleged  that  the  defendant,  Onaelle  Harris,  otherwise  known 
as  Onaelle  Stokes,  induced  Cleveland  Stokes  to  make  her  bene- 
ficiary of  the  policy  by  false  representations.  The  counter- 
claim of  the  minor  therefore  prayed  that  he  might  be  adjudged 
to  be  beneficiary  of  the  said  policy  of  insurance, 

tt(x2)  «•  *  *  plaintiffs  filed  their  answer  to  the 
counterclaim  of  the  minor.  They  denied  most  of  the  allegations 
therein  contained  and  alleged  affirmatively  that  the  defendant, 
Onzelle  Harris,  otherwise  known  as  Onzelle  Stokes,  was  never 
at  any  time  the  legal  wife  of  Cleveland  Stokes,  deceased,  or 
legal  beneficiary  of  the  policy  of  insurance  in  question, 

"(13)  *  -^  ^  plaintiffs  filed  their  reply  to  the  answer 
of  tslie  defendant,  Onaelle  Harris,  otherwise  known  as  Onzelle 
Stokes,  They  stated  that  she  was  not  entitled  to  the  proceeds 
of  the  policy  of  insurance  because  it  affirmatively  appeared 
from  her  answer  tliat  she  was  never  legally  married  to  Cleveland 
Stokes,  hence  that  she  was  not  his  surviving  widow, 

"(14)  On  July  31,  1941,  an  interlocutory  decree  was 
entered  herein  which  made  certain  findings  with  reference  to 
the  policy  of  insurance  and  the  changes  made  in  the  beneficiary 
thereof.  The  Court  found  that  the  Prudential  Insurance  Company 
of  America  had  incurred  court  costs  in  the  sum  of  $7«80,  It 
was  therefore  ordered  tiiat  the  said  insurance  company  should 
pay  to  the  Clerk  of  this  Court  the  net  sum  of  $1,792.20,  to 
abide  the  further  order  of  this  Court,  and  thereupon  in  said 
decree  the  said  insurance  company.  Prudential  Insurance 
Company  of  America,  a  corporation,  was  dismissed  out  of 
this  cause, 

"(15)  *  *  *  the  defendant,  Onzelle  Harris,  otherwise 
known  as  Onzelle  Stokes,  filed  her  answer  to  the  counterclaim 
of  Richard  Stokes,  minor.  She  admitted  that  Cleveland  Stokes 
moved  to  her  home  during  the  year  1938  and  denied  all  remaining 
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allegations  contained  in  said  counterclaim.  She  further  denied 
that  the  minor  was  entitled  to  any  of  the  proceeds  of  the  policy, 
but  stated  that  she  was  entitled  to  the  entire  fund  then  on 
deposit  with  the  Clerk  of  this  Court, 

"III   ♦** 

"IV, 

•'FIKDIMGS  OF  FACT  AHD 
COHCLffSIOKS  OF  LAW* 

"(17)  On  Jane  1,  1933#  a  group  policy.  Ho,  G4149, 
was  duly  issued  by  the  Prudential  Insurance  Company  of  America 
for  the  benefit  of  Pullcsan,  Incorporated,  and  its  subsidiaries* 
The  policy  provided  for  placing  of  insurance  upon  the  lives  of 
employes  of  the  insured,  with  preiiiiums  to  be  paid  every  month 
by  the  employer.  The  policy  stated  that  it  was  understood 
that  the  employer  and  employes  should  contribute  Jointly 
toward  the  payment  ©f  the  premiums,  and  that  the  contributioa 
of  the  individual  employee  should  not  be  more  than  6o^  per 
month  for  each  $1,000  of  insurance.  It  was  also  stated  IB 
•aid  policy  that  any  person  insured  thereunder  might  at  any 
tiae  change  their  beneficiary  by  written  notice  through  the 
employer  to  the  insurance  company  at  its  home  office  on  a 
form  furnished  by  it,  and  that  said  change  should  take  effect 
when  due  acknowledgment  thereof  should  be  furnished  by  the 
company  to  such  person  insured,  and  all  rights  of  the  former 
beneficiary  should  thereupon  cease.  Photostatic  copy  of  said 
policy  was  received  in  evidence  as  iSxhibit  1  of  fiugust  26,  1941, 

"(18)  On  *  *  *  oeptember  1,  1929,  a  certain  certifi- 
cate of  insurance  in  the  sum  of  $1500,00  was  issued  by  the 
Prudential  Insurance  Company  of  ^uaerica  on  the  life  of  Cleveland 
Stokes,  who  was  then  in  the  employ  of  The  Pullman  Company.  Said 
policy  named  as  beneficiary  Ana*  Stakes,  who  is  one  of  the  plain- 
tiffs herein,  as  wife  of  the  insured.  Said  policy  was  received 
in  evidence  as  Plaintiffs*  Exhibit  3  of  August  18,  1941,  i'hert>» 
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after,  on  July  1,  1932,  said  certificate  of  insurance  was  in- 
creased to  the  sum  of  iia6oo.OO,  and  on  June  1,  1939,  the  certifi- 
cate was  incfeased  to  the  sum  of  $1800.00, 

"(19)  Cleveland  Stokes  departed  this  life  intestate 
on  2<iareh  I6,  I94I,  at  which  time  said  policy  of  insurance  was 
in  full  force  and  effect  in  the  sum  ©f  $1800,00.  The  net  amount 
of  saM  policy,  being  in  the  sum  ©f  $1,792.20  after  deducting 
costs  incurred  by  the  defendant.  Prudential  Insurance  Company 
of  America,  has  been  deposited  with  the  Clerk  of  this  Ceurt, 
subject  to  the  order  of  court,  as  provided  in  an  interlocutory 
decree  entered  herein  on  July  31,  1941. 

"(20)  The  estate  of  Cleveland  Stokes  was  duly  filed 
for  probate  in  the  Probate  Court  of  Cook  County,  and  *  ^«-  * 
Letters  of  Administration  were  issued  to  Lessie  Cook,  as 
AdMnistratrix.  Certified  copy  of  Letters  ©f  Administration 
were  received  in  evidence  as  Plaintiffs*  Exhibit  1  of  iugust 
11,  1941.  *  *  *   It  appears  *  *  *  that  said  Cleveland  Stokes 
left  him  surviving  as  his  only  heirs-at-law  and  next  of  kin, 
plaintiff,  Joanna  Stokes,  otherwise  known  as  Anna  Stokes, 
Ideal  Stokes,  his  daughter,  and  Prank  otokes,  his  son, 

»'(21)  It  appears  fr<^  the  testimony  that  Cleveland 
Stokas  was  married  t©  Joanna  Drane  on  December  25,  I92I,  in 
Sunflower  County,  Mississippi.  Marriage  license  issued  t© 
Cleveland  Stove  and  Joanna  Drane  on  December  24,  I92I,  was 
received  in  evidence  as  Plaintiffs*  Exhibit  A  of  August  11, 
1941,  It  appears  that  Cleveland  Stokes  was  otherwise  known 
as  Cleveland  Stove,  and  Joanna,  his  wife,  was  sometimes  known 
as  Anna,  The  i  aster  finds  that  Cleveland  Stokes  was  married 
but  once  during  his  lifetime,  so  VjobX   at  the  time  of  his  death, 
plaintiff,  Anna  Stokes,  was  his  surviving  widow. 

"(22)  Plaintiff,  Anna  Stokes,  continued  to  be  the 
beneficiary  of  said  policy  until  January  23,  19 30.  On  that 
date,  Cleveland  Stokes  executed  a  request  for  a  change  ©f 
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beneficiary  from  Anna  Stokes  to  Bernlce  Stokes,  The  request 
for  change  of  beneficiary  was  executed  on  a  form  provided  by 
Pulliaan,  Incorporated,  in  accordance  with  tb»   provisions  of 
tlie  policy  hereinabove  referred  to*   Said  change  of  beneficiary 
wa»  received  in  evidence  by  agreement  of  the  parties  as  Exhibit 
3  ©f  August  18,  1941,   In  this  documentp  plaintiff,  Anna  Stoko»| 
is  referred  to  as  the  former  wife  of  the  insured,  although  it 
does  aot  appear  from  the  record  that  a  decree  of  divoree  vms 
ever  entered  to  dissolve  tlxe  marriage  between  Cleveland  Stokes 
and  Anna  Stokes,  Bernlce  Stokes  is  referred  to  in  that  document 
as  the  present  wife  of  the  insured,  although  it  does  not  appear 
frcaa  the  evidence  that  Cleveland  Stokes  and  Bernlce  Stokes,  otl»r- 
wise  known  as  Bernlce  Gadberry,  were  ever  legally  laarried* 

"(23)  Richard  Stokes,  a  minor,  who  has  filed  a  eounter- 
claim  herein,  was  bocn  on  August  ?»   193©  to  Cleveland  Stokes  and 
Bernlce  Stokes,  who  was  formerly  known  as  Bernlce  Gadberry, 
Certified  copy  of  his  birth  certificate  was  received  in  evidence 
as  Exhibit  A  of  March  27,  1941,  His  birthplace  is  given  as 
Chicago,  Illinois  in  said  birth  certificate.  It  should  be 
noted  that  Bernlce  Stokes  was  designated  beneficiary  on  the 
said  policy  of  insurane®  some  six  months  prior  to  ti^  birth 
of  Richard  Stokes, 

"(24)  On  to'arch  8,  1934,  said  Cleveland  Stokes  executed 
a  similar  document  providing  for  cimnge  of  beneficiary  from 
Bernlce  Stokes  to  Richard  Stokes,  Said  document  referred  to 
Bernlce  Stokes  as  wife  of  the  insured  ami  to  Bicliard  Stolres 
as  his  son.  Said  change  of  beneficiary  document  was  received 
in  evidence  by  agreement  as  Exhibit  5  of  August  18,  1941. 

"(25)  Richard  Stokes  continued  to  be  beneficiary  of 
said  policy  until  iSay  10,  1938,  some  three  years  prior  to  the 
death  of  Cleveland  Stokes,  On  that  date,  Cleveland  Stokes 
executed  still  another  change  of  beneficiary  document  in  which 
he  requested  that  the  beneficiary  be  changed  from  his  son. 
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Richard  Stokes,  to  the  defendant,  Gnsselle  Stokes,  In  this  docu- 
ment, Onzelle  Stokes  is  referred  to  as  wife  of  the  insured, 
although  it  appears  from  the  evidence  that  she  was  never  legally 
married  to  Cleveland  Stokes,  Said  last  mentioned  change  of 
beneficiary  was  received  in  evidence  by  agreement  as  Exhibit  7 
of  August  18,  1941.  Said  On25elle  Stokes,  defendant  herein,  re- 
mained designated  as  beneficiary  ©f  said  policy  and  was  such 
beneficiary  at  the  time  of  the  death  of  Cleveland  otokes,  the 
insured.  At  the  time  of  the  death  of  Cleveland  Stokes,  he  was 
residing  with  the  defendant,  Onzelle  Harris,  otherwise  known  as 
Onzelle  Stokes,  and  she  delivered  over  the  policy  of  insurance 
and  the  identification  cards  of  the  deceased  to  an  investigator 
for  the  Pullman  Gcaapany  at  his  request* 

"(26)  It  further  appears  from  the  testimony  of  wit- 
nesses that  *  *  *  Onzelle  Ilarris  was  widely  known  as  Onzelle 
Stokes  and  as  the  wife  of  Cleveland  Stokes,  Since  February, 
1937>  she  lired  under  the  name  of  Stokes  and  lived  with  Cleveland 
Stokes  as  his  wife.  Upon  tb-?  death  of  Cleveland  Stokes,  she 
furnished  funds  for  his  burial  by  borrowing  fr^a  the  Metropolitan 
Burial  Association,  and  she  is  now  in  the  process  of  completing 
payments.  Her  social  security  card,  *  *  *  issued  in  the  name 
of  Onzelle  Stokes,  was  received  in  evidence  as  her  Exhibit  1  of 
August  18,  1941,  Commencing  in  March,  1937,  the  said  Onzelle 
Harris,  otherwise  known  as  Onzelle  Stokes,  had  custody  of  Hichard 
Stokes  '^  ^s-  *. 

"(27)  No  testimony  has  been  introduced  which  tends  to 
prove  that  the  last  mentioned  change  of  beneficiary  executed  by 
Cleveland  Stokes  on  May  10,  I938  was  signed  by  him  as  a  result 
of  any  misrepresentation  by  the  defendant,  Onzelle  Harris,  other- 
v/ise  known  as  Onzelle  Stokes,  The  Master  therefore  finds  that 
Cleveland  Stokes  executed  the  required  documents  to  make  said 
Onzelle  Stokes  beneficiary  of  the  policy  herein  involred  of  his 
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own  free  will  and  without  the  making  of  any  false  statements 
or  misrepresentations  by  Onzelle  Stokes  or  any  other  person* 
The  Master  therefore  finds  that  at  the  time  of  the  death  of 
the  said  Cleveland  Stokes^  the  defendant  Onzelle  Harris^  other- 
wise laiDwn  as  Onzelle  Stokes,  was  legally  designated  beneficiary 
of  the  policy  of  insurance  herein  involved, 

"(28)  The  Master  therefore  concludes  that  the  eqaitiei 
in  this  case  are  with  the  defendant,  Onzelle  Harris,  otherwise 
known  as  Onzelle  Stokes,  and  against  the  plaintiffs,  Lessie  Cook^ 
Adiainistratrix  of  the  Estate  of  Cleveland  Stokes,  deceased,  aad 
Anna  Stokes,  and  also  against  Richard  Stokes,  the  minor  def<dndaat 
hereto.  The  Master  finds  that  the  allegations  of  the  complaint 
of  plaintifs  and  the  counterclaim  of  the  minor  defendant,  Richard 
Stokes,  have  not  heen  proved  by  the  testimony.  It  is  therefore 
recommended  that  a  decree  be  entered  herein  in  the  usual  form 
providing  for  payment  of  the  entire  proceeds  of  the  policy  of 
insurance  now  on  deposit  with  the  Clerk  of  tMs  Court  to  the 
defendant,  Onzelle  Harris,  otherwise  known  as  Onzelle  Stokes, 
and  that  tlie  complaint  of  plaintiffs  and  the  counterclaim  of 
the  minor  defendant,  Richard  Stokes,  be  dismissed  for  waat 
of  equity." 

No  cross-appeal  has  been  filed  in  behalf  of  Richard 
Stokes* 

Appellant  Anna  Stokes  contends  that  she  was  the  lawful 
wife  of  the  decedent  at  the  time  that  she  was  named  as  the  bene- 
ficiary in  the  original  policy,  that  she  was  still  his  wife  at 
the  time  of  his  death,  and  that  therefore  she  is  the  rightful 
and  legal  beneficiary  under  the  policy  "notwithstanding  aajr 
purported  or  subsequent  change  of  beneficiary;"  that  when  the 
policy  was  originall;-  taken  out,  appellant  Anna  Stov-^Stokes  was 
made  the  beneficiary  and  that  "she  obtained  a  vested  Interest 
therein!"  "that  an  attempted  change  of  beneficiary  in  favor 
of  Onzell  Harris  (occupying  the  status  of  his  »mis1a?ess«)^ 
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she  having  no  insurable  interest  in  his  life,  such  attempted 
change  is  not  only  void  but  also  against  public  policy  under 
the  decisions  of  our  Courts,"  The  policy  provides: 

"(The  Beneficiary  may  be  changed  in  accordance  with 
the  terms  of  the  Policy  by  said  employee  at  any  time  while  the 
insurance  on  his  or  her  life  is  in  force  by  notifying  the  Company 
through  the  Employer*  Such  change  shall  take  effect  when  due 
acknowledgment  thereof  is  furnished  by  the  Company  to  sueli 
person  insured  and  all  rights  of  his  or  her  former  Beneficiary 
or  Beneficiaries  shall  thereupon  cease,)" 

Appellee,  Onzelle  Harris,  contends  that  "the  certificate 
of  insurance  issued  to  Cleveland  Stokes  reserved  the  right  ©f 
the  insured  to  change  the  beneficiary.  Therefore,  the  original 
beneficiary  had  a  mere  expectancy  subject  to  be  revoked  by  the 
insured  at  will.  The  insured  properly  changed  the  beneficiary 
to  said  policy  so  that  at  his  death  the  defendant,  Onzelle 
Hirris,  also  known  as  Onzelle  Stokes,  being  the  last  beneficiary 
designated  in  the  policy,  was  entitled  to  its  proceeds."  Frffla 
the  report  of  the  master,  which  is  fully  sustained  by  the  proof, 
it  clearly  appears  that  at  the  time  of  the  death  of  Cleveland 
Stokes  Onzelle  Stokes  was  the  designated  beneficiary  under  the 
policy.  Under  the  provision  to  which  we  have  just  referred, 
appellant  Anna  Stcv-Stokes  did  not  have  a  vested  interest  in 
the  policy  but  a  mere  expectancy  which  was  subject  to  be 
revoked  by  the  insured  at  will.  (See  Davis  v.  Metropolitan 
Life  Ins.  Co.^  285  HI*  App,  398,  40O3  Martin  v>  3 tubbings ^ 
126  111,  3875  Equitable  Life  Ins.  Go.  v.  Mitchell^  248  111. 
App,  401|  Mayer  v.  Illinois  Life  Ins.  Co..  211  111,  App,  285; 
Gallegos  v.  Aetna  Life  Ins.  Co.,  292  111,  App,  I23,  134,)  We 
cannot  agree  with  the  contention  of  appellants  that  our  opinion 
in  Aetna  Life  Ins.  Co.  v.  ]^lattie  Marsh.  274  111,  App,  668,  sustains 
their  position.  There  we  held  that  there  were  two  separate  and 
distinct  contracts  of  insurancej  that  in  the  first  contract  the 
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insured  designated  Lucy  Sisith^  known  as  Lucy  Marshy  as  the  bene- 
ficiary, and  in  the  second  contract  he  designated  Mattle  Marsh 
as  the  beneficiary.  It  appeared  that  at  the  time  iviattie  iilarsh 
was  designated  as  the  beneficiary  in  the  second  contract  she  was 
not  the  wife  of  the  insured  but  that  she  afterwards  became  his  wife. 
She  contended  that  the  insured,  by  making  lier  the  beneficiary  in 
the  "additional  insurance,"  disclosed  an  intention  to  make  her 
the  beneficiary  in  the  first  contract  of  insurance,  We  held 
against  this  contention  and  decided  that  Lucy  Harsh  was  entitled 
to  the  proceeds  of  tiie  first  contract  of  insurance. 

Appellants  contend  that  when  Cleveland  3tokes  executed 
a  request  for  change  of  beneficiary  from  Anna  Stokes  to  Bernice 
Stokes  on  January  23>  1930,  he  referred  to  appellant  Anna  Stokes 
as  his  former  wife  and  Bernice  Stokes  as  his  present  wife;  that 
such  conduct  on  the  part  of  the  insured  amounted  to  a  fraud  upon 
appellant,  his  legal  wife,  and  that  equity  and  public  policy  will 
not  permit  the  assured  to  practice  such  a  fraud.  The  answer  of 
the  insurance  company  admits  that  Onzelle  Stokes  was  designated 
as  the  beneficiary  under  changes  of  beneficiary  form  dated  fey  11, 
1938*  and  the  complaint  filed  by  appellants  contains  a  photostatic 
copy  of  the  insurance  contract,  attached  to  which  is  a  certificate 
issued  by  the  insurance  company  which  certifies  that  "She  Benefi- 
ciary has  been  changed  to  Onzell  Stokes,  wife  of  the  Insured*" 

As  we  understand  appellants'  position,  they  further 
contend  that  "the  attempted  change  of  beneficiary  by  deceased 
by  representing  the  new  beneficiary  [Onzelle  Stokes]  as  his 
•wlfe»,  whereas  she  was  not  his  lawful  wife,  was  and  is  a  fraud 
upon  the  vested  rights  of  the  widow  ai^  the  public  policy  of 
this  State*"  As  we  have  already  stated,  appellant  Anna  stokes 
had  BO  vested  right  in  the  insurance  contract.  It  has  frequently 
been  held  that  when  the  beneficiary  names  a  particular  Ini  ividual 
as  "wife"  that  word  Is  to  be  taken  as  a  mere  descrlptio  personae 
and  that  the  name  and  not  the  description  controls.  (See  Doi^y  v« 
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Egultable  Life  Assurance  oocietyjt  97  N#  J.  L,  393,  and  cases 
cited  therein*  See,  also,  Clements  v«  Terrell^  145  S,  E,  COa») 
78;  Lampkin  v.  Travelers »  Ins>  Co..  11  Colo,  App#  249,  52  P, 
1040;  Slaughter  v.  Slaughter.  186  Ala,  302.)  In  y^var  v,  Kn^f;ht.y 
of  Pythias ji  52  N.  J.  L#  455,  an  applicant  for  insurance  in  the 
Endowment  Rank  of  the  Order  of  iCnights  of  Pythias  was  required 
to  state,  in  his  application,  to  whom  he  desired  the  sum  insured 
to  be  paid  and  the  relationship  of  the  payee  to  himself;  Jbe 
responded,  "To  my  wife,  Emily  Louisa  Vivar,"  The  contract  bound 
the  insurer  to  pay  the  sum  insured  "to  Emily  Louisa  Vlvar,  hl» 
wife,  as  directed  by  said  Brother  in  his  application,  or  to  sueh 
other  person  or  persons  as  he  may  subsequently  direct,  by  will 
or  otherwise,"  The  court  held  that  the  relationship  of  the  payee 
was  not  material,  and  was  not  deemed  material  by  the  insurer^ 
and  that  £^ly  Louisa  Vivar  could  recover  the  sum  insured,  evea 
though  the  applicant  knew  that  she  was  not  his  lawful  wife.  In 
Prudential  Ins.  Co.  of  Am.  v.  Morris^  70  Atl,  (N.J.)  924,  the 
opinion  states: 

"At  the  time  the  application  was  made  for  the  policy, 
and  at  the  time  the  policy  was  issued,  Morris  was  living  with 
Carrie  V,  Morris  at  Netcong,  in  this  state.  They  were  known  to 
the  people  with  whom  they  boarded  and  to  the  people  with  whom 
they  were  acquainted  as  husband  and  wife.  She  is  described  In 
the  application,  a  copy  of  which  is  indorsed  on  the  policy,  as 
his  wife,  and  after  the  policy  was  issued  it  was  delivered  to 
Carrie  Y,  Morris  by  him.  She  held  it  until  his  death,  and  then 
submitted  proofs  of  death  to  the  company,  which  issued  the 
policy,  I  am  of  opinion  that  the  woman  with  whom  the  insured 
was  living  at  the  time  the  policy  was  taken  out,  and  who  was 
then  known  as  Carrie  V.  Morris,  is  entitled  to  the  money.  She 
was  named  specifically  as  the  beneficiary.  She  was  living  with 
hlM  as  his  wife,  and  was  known  among  the  people  with  whom  they 
11 Ted  as  such.  The  case  is  a  parallel  to  the  case  of  Overbeek 


( 

fefe^r.'-r:  ^   olij£.otLiq&  aid  ai  ^s;tii^3  oi 

Blf.  , '  'ithro.::'  :--Zi-^  jrq-B  f^ifj  i;na  Ov   isixjaxsi  erf;?- 

r ',        ^  :■■,■'  '-XJbBS  5'S£l;t  fena 


lUi^.-.^.-' 


'   £i<JtZZOlll  LJJJ    sou 


v'  j»  uiii'j 


Hi  Bod.'    •  ^    '  ■  .  ii-iueiyii  i.*i  bs>ial;^'p»B  &i@w  ^sriit 

cki  JIjo  bas  t^ltw  eld 

o^ifRj-  rxoialqci  "  I     .x»JtXoq 

anlvjtx  «sw 


-1> 

v«  Overbeelc«  155  Pa,  5>  25  Atl,  64-6.  In  this  case,  as  in  that, 
it  is  certain  that  the  insured  did  not  intend  that  the  proceeds 
of  the  policy  should  go  to  his  lawful  wife»  On  the  contrary, 
he  designated  the  woman  with  whom  he  was  living  as  the  benefi- 
ciary, and  the  money  must  be  awarded  to  her," 

As  to  the  case  of  Carter  v.  Employees'  Ben.  Ass'n  of 
Am#  Steel  Foundries^  212  111,  App,  213,  cited  by  appellants.  It 
is  sufficient  to  state  that  there  the  insured  designated  as 
his  beneficiary  one  Ada  Taylor,  whom  he  held  out  as  his  wife 
but  to  whom  he  was  never  married,  and  the  rules  and  regulations 
of  the  association  restricted  the  payment  of  the  insuranee  bene- 
fits to  a  member  of  the  family  of  the  insured,  ^vloreover,  the 
rules  and  regulations  of  the  association  provided  that  the 
laeiiibershlp  of  any  member  guilty  of  disreputable  or  unlawful 
conduct  would  be  automatically  canceled  and  rendered  of  no 
force  and  effect,  and  it  was  held  that  the  insured  was  guilty 
of  disreputable  and  unlawful  conduct  oy  holding  out  and  living 
with  Ada  Taylor  as  his  wife  when  she  was  not  his  wife. 

Appellants  contend  that  the  procedure  governing  the 
changing  of  beneficiaries  under  the  group  policies  was  not 
complied  with  in  this  case,  as  there  is  no  evidence  to  show 
tliat  any  change  of  the  original  beneficiary  was  ever  accepted 
and  approved  by  the  Prudential  Company,  as  its  rules  provide, 
and,  therefore,  Anna  Stokes  is  the  sole  and  legal  beneficiary 
of  her  husband's  policy  of  insurance.  There  is  no  merit  in 

this  contention.  Indeed,  it  seems  to  be  an  afterthought,  Ti^ 
coffiplairt  of  appellants  was  based  upon  the  theory  that  the 
insured  made  the  change  of  beneficiary  to  Onzelle  Stokes  but 
that  the  change  was  an  unlawful  one.  Attached  to  the  conplaint 
as  an  exhibit  and  made  a  part  Cf  the  complaint,  is  a  photostatic 
copy  of  the  insuranee  contract,  to  which  is  attached  a  certificate 
of  the  insurance  company  that  contains,  inter  alia,  the  following: 
"This  is  to  Certify  that  the  following  change  has  beea 
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recorded  in  coiinection  with  the  insarance  evidenced  by  Certificate 
No,  A  23880  under  Group  Policy  Ko,  G-4149 

"The  Beneficiary  has  been  changed  to  -  ONZELL  STOKES, 
wife  of  the  Insiuped* 

"This  certificate  supersedes  all  certificates  heretofcare 
issued  to  the  employe  named  herein  under  Group  Life  Policy  No* 
G-2525#  which  is  no  longer  in  force," 

In  the  margin  of  the  certificate  appears  the  followiagi 
"This  Form  should  be  securely  attached  to  the  Group  Insurance 
Certificate  referred  to  hereon," 

The  answer  of  the  insurance  coBipany  **ad]Qlts  that  Onzelle 
Stokts  was  designated  as  beneficiary  under  changes  of  beneficiary 
form  dated  May  11,  1938* "  In  the  counter-complaint  in  the  nature 
of  an  interpleader  of  the  insurance  company  it  states  "that 
thereafter  oa  May  11,  1938,  insured  executed  further  change  of 
beneficiary  in  which  Onzell  Stokes  was  designated  as  beneficiary 
under  said  certificate  of  insurance."  An  investigator  for  the 
Pullman  Company  testified  that  after  the  death  of  Stolces  Onzelle 
Harris,  also  known  as  Onzelle  Stokes,  gave  him  the  policy  in 
question,  which  he  turned  over  to  the  Pulliaan  Company,  Onzelle 
Harris  testified  that  Cleveland  Stokes  gave  her  the  policy 
during  her  lifetime,  Ti»  Prudential  Insurance  Company  produced 
upon  the  hearing  photostatic  copies  of  the  forms  signed  by 
Cleveland  Stokes  and  requesting  the  several  changes  of  bene- 
ficiary. 

The  decedent  had  the  right  to  change  the  beneficiary 
in  his  policy  of  insurance  and  at  his  death  defendant  Onzelle 
Harris^  also  known  as  Onzelle  Stokes,  was  the  beneficiary 

designated  in  the  policy,  and  she  is  entitled  to  the  proceeds 

of  the  8aB»« 

The  decretal  Judgment  of  the  Superior  court  of  (^» 

county  is  affirmed, 

is^4-«^   D  T     .  c,  -.,*     T      DECRETAL  JUDGMENT 
Frienfl,  P.J,,  and  Sullivan,  J,,  concur. 
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EMER  KREOER, 

Appellee^ 

GEORGE  W.  DIEHBR  MANOFACTURINO 
COMPA.Ny,  a  ^corporation  ©f 
Illinois, 

Appellant, 
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APPEAL  FROM  CIRCUI 


COURT  OP  COOK  COGirTy-^, 


MR.  JUSTICE  SGANLAN  DELIVERED  THE  OPINION  OP  THE  COURT,  ^ 
George  W.  Diener  Manufacturing  Company,  defendant, 
appeals  from  a  judgment  for  $8,000  entered  against  it  in  an 
action  brought  by  Elmer  Kreger,  plaintiff,  to  recover  damages 
for  bodily  injuries  sustained  by  him  as  the  result  of  the 
explosion  of  a  fire  extinguisher  manufactured  and  sold  by 
defendant,  A  jury  returned  a  verdict  finding  defendant 
guilty  and  assessing  plaintiff's  damages  at  $12,500*  Ths 
trial  court  required  plaintiff  to  remit  $4,500^ 
No  point  is  raised  on  the  pleadings. 
Plaintiff ♦s  theory  of  the  case  is  that  defendant 
'•manufactured,  sold  and  warranted  a  fire  extinguisher  which 
was  intended  to  be  and  was  used  in  fighting  fires.  The  fire 
extinguisher  had  a  valve  at  the  end  of  the  hose  which  could 
be  closed,  and  was  intended  to  be  closed  to  retain  chemicals 
within  the  fire  extinguisher  after  the  chemical  reaction  caused 
by  the  sulphuric  acid  and  the  soda  water  had  comiiienoed  but 
before  the  chemicals  were  fully  discharged^  The  fire  extior* 
guisher  was  of  insufficient  tensile  strength  through  defective 
design  (shut-off  nozzle)  or  defective  woriaaanship  (poorly 
soldered  and  riveted  seam)  to  resist  the  pressure  caused  when 
the  nozzle  was  closed.  The  inherent  structural  weakness  or 
the  mechanical  defect  was  the  proximate  cause  of  the  injuries 
to  the  plaintiff,  Blmer  Kreger»  The  case  was  tried  as  a  negli- 
gence case  and  as  an  action  for  breach  of  warranty.  Both  issues 
were  submitted  to  the  jury  and  a  general  verdict  brought  in  in 
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favor  of  the  plaintiff,"  Defendant  states  its  theory  as  follcwss 
"That  it  was  not  guilty  of  any  negligence  in  the  assembly  or  con- 
struction of  the  said  fire  extinguisher ^  that  it  made  proper  and 
sufficient  inspection  of  said  fire  extinguisher  and  the  parts 
thereof;  that  it  made  proper  and  sufficient  tests  of  the  internal 
pressure  resistance  of  said  fire  extinguisher;  that  it  placed  axid 
attached  on  the  outside  of  said  fire  extinguisher  adequate,  safe 
and  sufficient  and  proper  instructions  showing  the  correct  in- 
gredients and  the  respective  amounts  thereof  to  be  used  ia  ciiarging 
said  fire  extinguisher,  and  also  showing  the  proper  method  of  oper- 
ating, using  and  handling  the  same;  that  there  was  no  defect  or 
insufficiency  in  any  of  the  metal  or  materials  used  in  the  con- 
struction of  said  fire  extinguisher;  that  there  was  no  defect  or 
insufficiency  in  the  workmanship  by  which  said  fire  extinguisher 
was  constructed;  that  there  was  no  defect  or  insufficiency  in  any 
of  the  rivets  or  other  materials  used  in  the  construction  of  the 
seam  ©f  said  fire  extinguisher;  that  there  was  no  defect  or  in- 
sufficiency in  the  workmanship  by  which  said  seam  was  constructed; 
that  the  hose  having  on  one  end  thereof  a  nozzle  with  a  shut-off 
valve  therein  was  a  proper  and  safe  appliance  to  be  attached  to 
said  extinguisher;  that  the  tests  made  by  the  defendant  on  said 
fire  extinguisher  showed  that  said  extinguisher  was  capable  of 
withstanding  internal  pressure  much  greater  than  any  such  presstip© 
that  could  be  generated  or  produced  within  said  extinguisher  wh©a 
the  same  was  charged,  used,  operated  and  handled  in  accordaBC* 
with  the  said  instructions;  that  said  fire  extinguisher  was  not 
a  dangerous  but  a  safe  instrumentality  when  charged,  used,  oper- 
ated and  handled  in  accordance  with  said  instructions;  that 
defendant  did  not  commit  any  breach  of  any  warranty;  and  that 
the  alleged  explosion  of  Said  fire  extinguisher  and  the  alleged 
injuries  claimed  by  the  plaintiff  to  have  been  sustained  thereby, 
were  net  caused  by  any  negligence  of  the  defendant*" 
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Defendant  contends:  (1)  "The  court  erred  in  denying  the 
defendant's  motion  for  the  entry  of  judgment  in  favor  of  the  de- 
fendant notwithstanding  the  verdict  of  t2ie  juryj"  and  (2)  "The 
court  erred  in  denying  the  defendant's  motions  for  the  giving  of 
an  instruction  to  the  Jury  to  find  defendant  not  guilty* « 

"»A  motion  to  instruct  the  jury  to  find  for  the  defendant 
is  in  the  nature  of  a  demurrer  to  the  evidence,  and  the  rule  ia 
that  the  evidence  so  demurred  to,  in  its  aspect  most  favorable  t© 
th0  plaintiff,  together  with  all  reasonable  inferences  arisij^ 
therefrom,  must  be  taken  most  strongly  in  favor  ©f  the  plaintiff. 
The  evidence  is  not  v/eighed,  and  all  contradictory  evidence  or 
explanatory  circumstances  must  be  rejected.  The  question  pre- 
sented on  such  motion  is  whether  there  is  any  evidence  fairly 
tending  to  prove  the  plaintiff's  declaration.  In  reviewing  the 
action  of  the  court  of  which  complaint  is  made  we  do  not  weigh 
the  evidence,  -  we  can  look  only  at  that  which  is  favorable  to 
appellant.  Yess  v.  Yess^  255  111,  414;  McCune  v.  Reynolds j.  288 
id.  188|  Lloyd  v,  Rush^  273  id.  489. »  (Hunter  ▼.  Troup^  315 
111.  293#  296,  297«)'*  (lahan  v.  Richards on^  284  111.  App.  493, 
See,  also,  Wolever  v,  Gurtiss  Candy  Co.,  293  111,  App.  586,  597| 
Cooper  V,  Safeway  Lines.  Inc.,  304  111.  App.  302,  312,  3I3; 
McCarthy  v.  Rorrison^  283  111.  App,  129.) 

As  the  foregoing  rules  also  apply  to  a  motion  for  judg- 
ment notwithstanding  the  verdict  (see  Rule  22  of  the  Supreme 
court)  defendants'  two  contentions  may  be  considered  together. 

Observing  the  foregoing  rules  we  find  the  following 
evidence:  About  December  1,  1934,  the  Village  of  Euclid,  Ohio, 
purchased  from  Pire  Prevention  Equipment  Company  a  fire  extin^ 
guisher  to  be  used  by  the  firemen  of  the  Village  in  fighting 
fires.  The  extinguisher  was  iaanufactured  by  defendant.  Plaintiff 
was  a  fireman  for  the  Village  and  In  the  course  of  his  duties  it 
was  necessary  for  him,  at  tlmes^  te  use  the  fire  extinguislier. 
The  accident  to  plaintiff  happened  on  July  I9,  I936,  at  whieh 
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time  plaintiff  had  been  a  fireman  for  the  Village  for  over  fifteen 

years.  Before  the  accident  he  had  used  the  extinguisher  eleven 

had 
times.  He  always  cleaned  it  after  he  /  used  it,  after  which  he 

would  refill  the  tank.  He  would  put  into  the  extinguisher  two 

and  one-half  gallons  of  water  and  the  proper  amount  of  soda  and 

sulphuric  acid,  A  cap  was  then  screwed  on  the  top  of  the  extin- 
guisher and  the  extinguisher  was  then  placed  on  the  rear  of  the 
hose  wagon.  Two  days  before  the  accident  plaintiff  cleaned  the 
extinguisher  and  filled  it  with  the  proper  amounts  of  water, 
soda  and  acid,  and  the  extinguisher  was  not  used  thereafter 
until  the  timo  of  the  accident.  On  July  19,  I936,  about  2845 
p,  m,,  the  hose  truck,  with  the  extinguisher  on  it,  was  called 
to  a  field  fire.  Three  firemen,  including  plaintiff,  responded 
to  the  call.  They  found  a  field  fire  which  they  put  out  by  the 
use  of  brooms.  About  3  P»  ^»f   as  they  were  returning  fi'om  that 
fire, they  passed  a  wire  factory  and  there  was  a  field  fire  near 

the  factory.  Two  telegraph  poles  were  burning.  One  was  burning 
about  two  feet  above  the  ground  and  the  second  one,  located  about 
100  feet  away  from  the  first,  was  burning  about  six  feet  above  the 
ground.  The  fire  chief.  Ear lick,  ordered  plaintiff  to  take  the 
extinguisher  and  put  out  the  two  fires #  Plaintiff  took  the  extin- 
guisher from  the  fire  truck  aM  used  it  in  putting  out  the  fire  on 
the  first  pole.  He  had  used  about  a  gallon  of  the  chemical  in 
putting  out  the  fire  at  the  first  pole,  and  in  order  to  save  the 
chemical  liquid  for  use  upon  the  fire  at  the  second  pole  he  shut 
off  the  tank,  that  is,  "shut  off  the  hose  that  was  shut  off  on 
the  chemical  hose,"  'ihen  he  did  so  the  explosion  occurred  and  as 
a  result  plaintiff  was  severely  injured. 

Plaintiff  testified,  inter  alia:  "A,  When  I  first  left  the 
truck  I  put  it  [the  extinguisher]  over  my  shoulder  and  started  over, 
walking  to  one  of  the  poles,  and  I  got  it  upside  down  and  charged 
it,  and  that  leaves  the  acid  mixed  witli  the  soda  water,  that  gives 
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you  your  pressure,  Q.  And  after  you  turned  it  over  tell  as 
whe tiler  or  not  you  turned  down  the  nozzle,  A»  Then  I  turned 
doira  the  nozzle  and  I  started  putting  the  fire  out^  I  did^  put 
the  fire  out  on  the  first  pole,  which  was  burning  about  two  feet, 
but  as  I  said  before  I  shut  it  off  to  go  down  to  the  next  pole." 
The  witness  further  testified  that  that  was  the  first  time  he 
had  had  occasion  to  use  the  shut--off  nozzle  on  the  tank,  that 
they  did  not  have  to  use  the  extinguisher  every  time  they  went 
to  a  fire.  On  cross-examination  the  witness  testified  that  there 
was  "a  nozzle,  shut-off  on  the  nozzle  of  the  tanks?"  that  upon 
his  shift  he  had  charge  of  refilling  the  extinguisher^  that  he 
charged  the  extinguisher  at  the  first  pole  "by  tipping  it  upside 
down.  That  is  the  only  way  that  you  can  charge  those  things 4, 
*  *  *  Then  I  laid  the  extinguisher  down  and  opened  up  my  hose, 
and  I  put  the  fire  out.  ^*^  *  *  The  nozzle  was  on  the  end  of  the 
rubber  hosej"  that  it  took  him  only  a  couple  of  minutes  to  put 
out   the  fire  at  the  first  pole  and  then  he  shut  the  nozzle  off 
and  was  ready  to  pick  up  the  extinguisher,  when  he  heard  th* 
explosion;  that  upon  all  other  occasions  when  the  extinguisher 
was  used  "that  tank  was  always  opened  up  and  left  open  until  all 
the  stuff  was  taken  right  completely  out  of  ti»  tank|"  that  he 
had  used  the  shut-off  so  as  to  save  some  of  the  liquid  for  the 
second  pole  fire. 

Edward  J,  Kastelic,  a  witness  for  plaintiff,  testified 
that  he  had  attended  a  fire  prevention  school  and  made  a  special 
study  of  fire  prevention  equipment.  He  had  made  a  study  of  fire 
extingxiisher  construction  and  had  had  extensive  personal  exper- 
ience in  soldering.  He  had  had  seventeen  years  of  practical 
experience  in  the  Euclid  fire  department  and  had  given  instruction 
in  reference  to  the  construction,  use  and  maintenance  of  the  soda 
ancl  acid  typo  extinguishers.  He  was  familiar  with  the  Diener  ex- 
tinguisher. After  returning  from  the  fire  in  question  he  imn.edi- 
ately  made  a  complete  examination  of  the  tank,  ge  found  that  the 


gjy                    r                             ..      .,,, 

r;:   '<■ 

biii:.'\i.'.  j 

' 

'  • 

"        ^Bii    I    ^JiO 

•-.- 

.1    I      Vii'J 

411^ 

.  ra     kiAin 


'S  S30X  ioa  to  ieiit9dm 

i^isrf;?   ^>in^c"  yn.  "'  '  aolesD^o  baii  had 

ia»v  X^f^  ©KJt^  Y-"^'3  'isric^i/si-xri-io  ©r^  dsij  oj  svsil  cton  ijib  Tfoii^ 

■••'1''!';;   oi>r'J    -oj':rJK:^j   9:^;:;;:  rc^i5fi±aLax»-88oao  JJO     .eixl  s  o;^ 

aoqx    .  xi  ii  >j    Qjld-   lo  alssuii  eii;}'  no  Ttlo-S^iolB  ^ ©Is son  &"   aaw 

^.Q^fiidi  9BO£ii  B^-idati  Ui&o  no-  /£W  y,lno  arid'  si  *arIT     •£nro& 

^980jci  \;ffl  q_sj  beaMio  bn&  tmob  i&ii*:  ijw^i Wxd  ©jil;*  bX&l  1  nariT  *  *  * 

sas  sfiw  ^iKSOfi  M'^  ,  ;:        'ill  &dS  iuq,  I  fins 

taq,  oij-  eeifMLtffi  lo  eiquoo  tcii  alood  *!  ^atld"  "te«Qri  wcfcliri 

Bdi  ba&^d  sd  n»ilw  ^isiislogflid-xs  9iii  q&  :A9Xq  oi  x&'^e^  esw  fees 

iMaiii/saxjf  v  axxoleissoo  •rw.'  id"   jaolaoXqzd 

II  :  '91  fifijB  qi;  fc«^»q[0  «ic.««Ib  bbw  3£fi£j  i»iii"   fceex/  ajEW 

«ri  ^  :i£^  sdi   lo  cf-jtio  vI©^©lqBioo  d-itsii  a^aisS  saw  l^tuii  erf^^ 

sdi  id  feiwpll  suaoe  c>  u        'o-ctxttls  siltf  HBjy  bad 

♦  Sill  eIo<T  i'floosE 

Lk-Xo'$:.  :oliEL»mi%  9111  B  b9bsi9iSB  barf  9Si  df-Ba^ 

-^©qze  Ii;;nu:.  iM  bei  titiSfiiztiOO  'iMBiij;^tSx9 

l&til'j  nfid  b&A  ftE     ♦scLfeieiJioB  ni  eaa^l 

ii9liov^i&^al  ttfivls  bM  b£ie  in&^\  tl  ft^I^jirS  «rf*  ai  eoasiaaqx* 

-tb&mii  Mis  tao'i'i  sitiflij.'^e'r  asilA     ^t»tiBlu^flIi 


center  section,  known  as  the  cylinder  sectioiiji  oa  the  tank  body 
was  ruptured  at  the  seam  and  spread  wide  open>  Together  with 
others  connected  with  the  fire  department,  he  examined  the  hose 
and  nozzle  for  the  purpose  of  determining  whether  or  not  the  hose 
opening  was  obstructed  in  any  maxmer.  The  hose  and  noa^le  were 

tested  with  a  wire  and  water  was  run  through  them,  Nq  obstruction 
was  found,  and  a  full  stream  went  through.  The  hose  and  nozzle 

were  then  in  perfect  condition.  The  hose  and  nozzle  that  belonged 
to  the  extinguisher  in  question  were  sLfterward  placed  on  another 
tank  and  used  for  some  time,  ffhen  he  examined  the  extinguisher 
after  the  accident  he  observed  bright  spots  on  the  seam  of  the 
extinguisher  and  on  the  base.  The  solder  had  not  adhered  to 
the  seam  and  the  rivets  Iiad  torn  in  two.  The  seam  and  the  bas« 
were  pitted  and  channelled.  The  extinguisher  in  question  was 
introduced  as  an  exhibit  by  plaintiff  and  was  examined  by  the 
court  and  ^ury.  It  is  before  us  as  a  part  of  the  record  upoa 

this  appeal.  In  referring  to  the  appearance  of  the  extinguisher 

at  the  time  of  the  trial  Kastelio  testified  as  follows:  "Over 
the  period  of  time  that  has  elapsed  since  the  accident  has 

occurred,  oxidation  has  formed  on  the  outside  surface  ©f  this 
metal  and  the  inside  surface  of  this  metali  it  will  also  form  en 
the  surface  of  that,  that  is,  the  tin  surface  or  the  lead  surface." 
The  witness  further  testified  that  the  addition  of  salt  into  the 
solution  of  soda  and  water  in  the  winter  time  would  not  impair 
the  efficiency  of  the  solution  nor  create  any  condition  that 
would  be  hazardous  or  detrimental,  le  may  state  that  after  a 
careful  examination  of  the  extinguisher  we  find  that  the  condi- 
tion and  appearance  fully  corroborate  Kastelic*s  testimony  as  to 
its  appearano©  and  condition  when  he  examined  it  after  the 
accident, 

Max  M,  Porsch  testified  for  plaintiff.  He  was  the  owner 
of  Fire  Extinguisher  Service  Company  and  his  business  was  the  sale 
and  servicing  of  fire  extinguishers  and  fire  protectioa  devices o 
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H»  had  been  in  that  business  for  fourteen  years.  Ha  made  re- 
pairs on  extinguishers  for  the  purpose  of  bringing  them  back  to 
their  normal  safe  operating  condition.  He  testified:  "We 
change  chemicals  in  them,  and,  in  short,  do  everyiihing  that 
is  necessary  to  make  the  extinguisher  dependable,  trustworthy 
and  reliable,  if  it  is  possible  to  do  it  with  that  extinguisher; 
otherwise  we  recoiomend  to  people  te  trade  them  off  on  a  new  ex- 
tinguisher, *  *  *  I  have  studied  their  construction  to  a  large 
extent  and  have  read  up  a  good  bit  about  the  testing  of  extin^ 
guishers  and  know  that  each  factory  requires  a  "i^Q^powad   pressure 
test  on  ordinary  industrial  type  of  extinguishers,  together  with 
a  500-pound  pressure  test  on  fire  department  types,"  He  further 
testified  that  when  he  examined  the  extinguisher  in  question  four 
or  five  days  after  the  accident  he  "noted  that  there  were  a  number 
of  spots  of  clean  copper  visible  both  in  the  under  lap  of  the 
outside  seam  and  the  upper  lap  of  the  lower  sheet  of  metal*  That 
is,  by  that,  I  meeui  the  part  that  comes  underneath  and  the  part 
that  comes  over  the  top  at  the  lap,  ^«^  *  *  Xhat  plainly  indicated 
to  me  that  those  particular  portions  of  the  seam  had  not  had  a 
complete  tinniag  prior  to  the  time  that  solder  was  run  into  the 
seam,  *   *  I  refer  t©  the  longitudinal  seam  that  runs  up  and 
down  the  back  of  the  cylinder  and  the  seam  which  is  split  open 
allowing  the  metal  to  unrOU  itself  back  to  nearly  a  flat  sheet*" 
Be  further  testified  that  "solder  cannot  be  successfully  flowed 
on  to  copper  unless  the  surface  of  the  copper  has  first  been 
tinned,  A  coat  of  solder  must  be  thoroughly  bonded  on  to  the 
clean  copper  surface,  which  is  what  we  term  tinning.  The  coat 
of  solder  or  tin  assists  the  solder  being  flowed  into  it,  tying 
the  two  surfaces  of  the  metal  together  solidly  and  rigidly.  By 
tinning  I  mean  that  you  apply  a  very  thin  coat  of  solder  to  tbe 
cleaned  copper  before  you  attempt  to  join  the  two  plates  of  the 
seaa  together,  I  would  say  a  seam  would  not  be  perfectly  safo 
unless  the  seams  were  tinned,  the  laps  were  tinned  before  the 
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seam  was  completed,"  Upon  cross-examination  the  witness  stated 
that  when  he  heard  of  the  accident  in  question  he  examined  the 
extinguisher  because  he  was  interested  in  looking  at  anything  of 
that  nature  for  his  own  information  and  whatever  he  might  learn 
from  such  experience;  that  the  condition  of  the  extinguisher,  as 
it  appeared  in  court,  was  as  when  he  examined  it  after  the  acci- 
dent, 

Ernest  Ear lick,  the  fire  chief,  testified  that  after 
thB   accident  he  noticed  that  "the  solder  on  the  side  of  it  [the 
extinguisher]  was  not  very  good."  He  further  testified  that 
while  plaintiff  was  putting  out  the  fire  he,  the  witness,  "heard 
something  like  a  big  fire  cracker  went  off  and  I  looked  over  that 
way  and  I  seen  Kreger  down  on  the  ground,  so  I  hollered  to  the 
other  two  boys  to  get  over  and  see  what  was  the  matter  and  they 
found  that  this  extinguisher  had  let  go;"  that  when  he  "heard 
the  sound  like  a  fire  cracker"  he  saw  plaintiff  "down  on  his 
hands  and  knees.  *  *  *  and  I  got  the  other  two  boys  to  get  him 
over  onto  the  truck  and  get  him  to  the  fire  house  as  quick  as  they 
could,  then  I  went  and  picked  up  the  extinguisher  and  carried  it 
across  the  track  to  the  fire  house." 

W.  P,  Runkel,  an  expert  called  by  defendant,  after 
examining  the  exting-uisher  in  court,  testifieds  "You  find  a 
coating  of  tin  all  the  way  along,  oecaslonally  a  little  lump 
of  solder,  very  fine  ridge  here  occasionally ♦"  Upon  the  cross- 
examination  the  following  occurred:  "Q.  In  other  words,  if 
after  the  tank  has  been  charged,  Mr.  Eunkel,  and  you  turn  on 
and  use  part  of  the  liquid  and  then  turn  the  noazle  off,  the 
shut-off  nozale,  to  retain  that  liquid  in  that  tank,  there  is 
an  increased  pressure  inside  that  tank,  isn't  there?  A,  I 
shouldn't  think  so,  Q.  ¥, ell,  when  the  nozzle  is  turned  on 
isn»t  the  pressure  pushing  out?  A,  That  is  right,  Q,  i.hen 
you  turn  it  off  isn't  it  concealed  in  there?  A,  Sure,  si* 
All  right,  and  when  it  is  concealed  in  there  the  seam  of  that 
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tajik  should  be  strong  enough  to  conceal  that  pressure  within, 
shouldn't  it?  &.  Right.  Q,  And  if,  when  the  no25zle  is  turned 
off  and  there  is  an  explosion  and  that  seam  bursts  *>  and  perhaps 
that  thick  metal  —  %9   pieees,  or  apart,  there  is  a  weakness  in 
that  metal  seme  place,  isn't  there?  A,  Right," 

George  W,  Diener,  president  and  treasurer  of  defendant 
corporation,  testified  for  defendant.   Upon  cross-examination 
the  following  occurred:  "Mr.  White  [counsel  for  plaintiff ]s  Do 
you  make  any  other  type  of  extinguisher  with  shut-off  nozzles 
except  those  sold  to  the  fire  departments?  Mr,  Torney  [attorney 
for  defendant]:  There  is  an  objection.  The  Court:  He  may 
answer  that.  A,  Yes*  Mr»  ?/hite:  What  other  type?  A,  A  foam 
type*  Q«  I  mean  of  the  acid  solution?  A,  Oh,  no,  excepting 
a  break-bottle  type.  I  should  correct  myself*  They  do  make  a 
break-bottle.  That  is  not  a  break-bottle,  Q,  And  does  it  have 
a  nozzle  on  it?  A,  That  has  a  nozzle  on  it*  Q,  Is  that 
approved  by  the  underwriters?  A,  It  is  not*" 

Defendant  in  stating  evidence  in  support  of  its  eento-. 
tions  does  not  observe  the  rules  that  govern  us  in  passing  upon 
the  contentions »  We  are  satisfied  that  the  contention  of  defend- 
ant that  there  is  no  evidence  that  fairly  tends  to  prove  plain- 
tiff's complaint  is  without  the  slightest  merit.  In  our  consid- 
eration of  the  evidence  that  bears  upon  the  contentions  we  have 
been  aided  greatly  by  having  before  as  the  extinguisher  in  ques- 
tion. In  passing  upon  the  question  as  to  whether  or  not  the 
extinguisher  v/as  an  inherently  dangerous  instromentality  when 
sold  th®  jury  had  a  right  to  find  that  it  was  manufactured  and 
sold  not  for  display  purposes  but  for  use  by  firemen  fighting 
fires  under  all  conditions.  It  is  most  significant  that  an 
explosion  occurred  the  first  time  that  the  shut-off  nozzle  was 
used  by  plaintiff  while  the  chemicals  were  reacting « After  the 
explosion  the  hose  and  shut-off  nozzle  were  still  in  perfect 
condition,  but  the  riveted  and  soldered  seam  on  the  cylinder 
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of  the  extinguisher  had  given  way,  "was  ruptured  at  the  seam 
and  spread  wide  open*"   The  jury  had  the  right  to  find  from 
these  facts  that  the  hody  of  the  container  was  of  insufficient 
tensile  strength  because  of  defective  construction,  or  because 
of  a  failure  on  the  part  of  defendant  to  test  fully  the  effect 
of  the  use  of  the  shut-off  nozale.  The   tinning,  riveting  and 
soldering  are  all  hand  operations.  Defendant  appears  to  argue 
that  in  order  to  make  out  a  prima  facie  case  plaintiff  had  to 
show  by  direct  evidence  that  some  employee  or  employees  ©f 
defendant  were  guilty  of  certain  careless  acts  the  result  of 
which  was  faulty  workmanship  in  the  ma,klng   of  the  extinguisher^ 
It  is  a  matter  of  common  knowledge  that  a  plaintiff  is  seldom 
in  a  position  to  prove  such  fact  or  facts  \)y   direct  evidence, 
but  a  plaintiff  may  prove  his  case  by  direct  or  circumstantial 
evidence,  and  the  evidence  produced  by  plaintiff  certainly 
tends  to  prove,  circumstantially,  at  least,  that  defendant, 
through  its  servants,  was  negligent  in  the  construction  of  the 
extinguisher*  Rotche  v.  Buick  Motor  Co..  3^8  111.  5^7 ^   relied 
upon  by  defendant  in  support  of  its  contention,  recognizes  the 
rule  that  even  where  the  plaintiff  does  not  purchase  the  article 
from  the  manufacturer,  nevertheless,  where  a  manufacturer  manu- 
factures a  product  which  is  inherently  and  normally  dangerous 
the  manufacturer  may  be  liable  to  the  purchaser.  Plaintiff 
argues,  with  force,  that  the  extinguisher  if  improperly  mana*- 
factured  is  inherently  dangerous,  and  that  a  nozzle  which  cannot 
be  closed  acts  as  a  safety  valve  and  permits  the  reacting  chemi- 
cals and  water  to  escape,  but  that  a  machine  which  is  designed 
to  create  increasingly  large  internal  pressures  without  an 
escape  is  inherently  dangerous  if  the  container  is  not  strong 
enough  to  withstand  the  pr-essure,  and  plaintiff  calls  attention 
to  the  testimony  of  George  W,  Diener,  that  Underwriters  Labora- 
tory will  not  approve  an  acid  solution  type  of  extinguisher  Bade 
by  defendant  but  not  sold  to  fire  departments,  kncv;n  as  the  foaM 
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type  or  "break-bottle"  type,  that  has  a  shat-off  nozzle   on  it. 

In  Heckel  v,  Fora  iiotor  Co..  128  Atl,  242,  the  court 
states  (p,  243)! 

"The  manufacturer  of  an  article,  not  inherently  danger- 
ottSy  but  which  may  become  dangerous  when  put  to  the  use  for 
which  it  is  intended,  owes  to  the  public  the  duty  of  employing 
care,  skill,  and  diligenee  in  its  manufacture  and  of  using 
reasonable  diligence  to  see  that  it  is  reasonably  fit  for  the 
purpose  for  which  it  was  intended," 

While  defendant  contends  that  the  verdict  and  judgment 
are  against  the  manifest  weight  of  the  evidence,  its  brief 
devotes  but  a  few  lines  to  this  contention,  and  it  is  evident 
that  defendant's  major  contention,  so  far  as  the  evidence  is 
concerned,  is  that  plaintiff  failed  to  make  out  a  prima  facie 
case.  In  any  event,  we  are  satisfied  that  we  would  not  lae 
justified  in  sustaining  the  instant  contention. 

Defendant  contends  that  the  trial  court  erred  in  giving 
f   the  jury  plaintiff's  instruction  number  6.  The  criticism  of 
the  instruction  is  that  it  "omits  the  essential  element  of  use 
of  the  extinguisher  in  question  according  to  the  instructions 
therefor  contained  on  said  extinguisher."  The  instruction  re- 
lates solely  to  the  question  ©f  warranty  and  it  states  correctly 
the  law  bearing  upon  that  question.  An  instruction  given  to 
the  jury  at  the  instance  of  defendant  also  relates  solely  to 
the  question  of  warranty.  sVe  are  satisfied  that  special  in- 
structions numbered  13,  18,  19  and  20,  given  at  the  instance 
of  defendant,  fully  and  fairly  cover  all  special  questions  of 
law  upon  which  defendant  relied. 

Defendant  contends  that  the  trial  court  erred  in  giving 
plaintiff's  instruction  number  8,  That  instruction  relates  to 
the  question  of  damages.  It  is  a  stock  instruction  and  has  been 
approred  laany  times.  Defendant's  criticism  is  that  it  submits 
to  the  jury,  inter  alia,  the  question  of  the  amount  of  money 
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necessarily  expended  or  for  which  plaintiff  was  liable  for 
doctors*  bills  without  limiting  such  supposed  doctors*  bills  to 
plaintiff »s  alleged  injuries*  The  instruction  several  time* 
states  that  the  Jury  may  award  only  sueh  damages  as  plaintiff 
has  sustained  or  will  sustain  as  a  direct  result  of  the  coase- 
quenees  of  the  injury,  if  any.  Instruction  21,  given  at  the 
instance  of  defendant,  covers  the  subject  matter  ©f  damagos 
fully  and.  correctly*  But  defendant  also  contends  that  thepo 
is  no  direct  evidence  that  plaintiff  paid  or  became  liable  for 
doctors*  bills  and  that  a  jury  should  not  be  allowed  to  speculate 
thereon«  While  there  is  considerable  evidence  as  to  the  medical 
and  surgical  treatment  tli&t   plaintiff  received,  we  do  not  find 
in  the  record  any  definite  proof  as  to  doctors*  bills.  However, 
in  our  judgment,  tt^  remittitur  of  $4,500  that  the  trial  court 
compelled  plaintiff  to  enter  more  than  protected  defendant's 
rights  in  the  matter  of  damages »  Defendant  strenuously  contends 
that  even  the  damages  awarded  plaintiff  in  the  Judgment^  $8,000, 
are  excessive.  As  defendant,  in  its  argument  in  support  of  this 
contention,  does  not  fairly  state  all  of  the  evidence  that  bears 
upon  the  question  of  damages  we  deem  it  necessary  to  state  rather 
fully  the  evidence  that  bears  upon  that  subject* 

Plaintiff  testified  that  immediately  after  the  explosioa 
he  "was  id.nd  of  stunned,  it  just  seemed  something  got  hold  of  mj 
both  ears  and  blocked  them.  I  couldn't  hear  nor  I  couldn't  see|" 
that  he  was  taken  to  the  fire  house,  where  he  was  given  first 
aid  treatment;  that  his  hand  and  arm  were  bleeding  and  he  could 
not  stand  very  well  "because  my  right  leg  had  a  hole  in  it|"  that 
he  was  then  taken  to  the  Emergency  Clinic  hospital  in  the  chief's 
car,  where  two  of  his  fingers  were  sewed  up,  the  middle  finger 
and  the  one  next  to  the  little  finger;  that  his  face  was  scratched 
and  pitted  with  cinders;  that  his  whole  face  was  burned  and  his 
eyos  bothered  him;  that  during  the  time  he  was  in  the  Baergeney 
hospital  he  could  not  see;  that  an  X-ray  was  taken  of  his  left 
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arm  and  he  was  given  medicine  to  relleye  the  pain  and  put  him 

to  sleepi  that  he  was  in  that  hospital  for  about  fourteen  or 

fifteen  days;  that  he  was  charged  $4*50  a  day  for  his  room} 

that  the  doctor  who  attended  him  tried  four  different  times  to 

set  his  left  arm  but  failed  to  do  so;  that  finally  the  ai^ia  was 

placed  in  a  plaster  cast  that  extended  from  the  shoulder  to  the 

tip  of  the  fingers;  that  the  east  was  on  for  alyout  two  dayS| 

when  they  took  an  X-ray  picture  and  found  the  bone  had  slipped 

the 
out  of  place;  that  they  could  not  get/two  bones  in  his  arm  t« 

come  together  and  stay  there,  and  each  time  they  would  have  to 

take  the  cast  off  and  reset  the  arm  and  then  pat  another  oast 

en  it,  and  in  a  couple  of  days  aa  X-ray  would  show  "that  it  was 

slipped  again"  and  they  would  go  through  the  same  procedure; 

that  when  they  failed  to  make  the  bones  meet  they  stretched 

his  left  arm  by  a  harder,  "that  is  a  frame  over  the  "bed  aod  they 

had  large  pulleys  on  it  and  a  rope  c(^e  down  and  they  had  a  kind 

of  big  thing  fastened  over  my  left  wrist  and  they  had  a  big  irea 

weight"  that  pulled  his  left  arm  up  straight  over  his  head;  that 

this  procedure  lasted  seven  or  eight  days  and  he  got  so  he  could 

net  eat  nor  sleep  and  he  became  so  weak  that  he  had  his  family 

doctor  come  and  take  him  away  from  that  hospital  and  take  him 

to  another  hospital;  that  the  cut  on  his  right  leg  healed  up 

while  he  was  at  the  clinic  hospital,  and  at  the  time  of  the 

trial  he  had  no  trouble  with  that  leg;  that  he  spent  fourteen 

or  fifteen  days  at  the  first  hospital  and  he  then  went  home, 

where  he  remained  for  a  day  and  a  night;  that  his  arm  was  in  a 

sling;  that  he  then  went  t©  the  Huron  Road  hospital,  at  Bast 

Cleveland,  where  he  was  attended  by  Dr.  Biddinger;  that  aa 

X-ray  was  taken  of  his  arm  and  it  was  found  necessary  to  wire 

the  parts  of  the  bone  together;  that  he  was  under  an  anaesthetie 

while  the  wiring  was  being  done  and  the  plaster  of  Paris  cast 

was  placed  on  his  arm  from  the  shoulder  to  the  finger  tips; 

that  the  cast  remained  upon  the  arm  until  the  middle  of  September; 
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that  while  the  cast  was  on  he  suffered  a  lot  of  painj  that  It 
kept  burning  all  the  time,  especially  at  night;  that  it  was  diffi- 
cult to  get  his  arm  in  a  position  where  he  could  get  any  rest; 
that  he  was  given  medicine  for  pain  and  to  help  him  to  sleep; 
that  after  he  left  the  hospital  he  we«t  to  Dr,  Biddinger's  ofriee 
twelve  or  fifteen  times j  that  during  this  time  the  doctor,  upon 
each  visits ;  would  cut  ©ff  a  little  bit  of  tlie  cast;  that  after 
the  oast  was  taken  completely  off  the  doctor  gave  plaintiff  a  ball 
and  told  him  to  try  to  work  the  ball  so  as  to  get  his  fingers 
loosened  up,  and  that  he  used  tiiat  ball  for  about  two  or  three 
months;  that  three  or  four  times  a  day  he  bathed  his  arm  in  hot 
water,  after  which  the  arm  would  be  rubbed  with  alcoholj  that  hB 
returned  to  the  fire  department  on  September  29  but  that  he  was 
unable  to  carry  on  the  duties  that  he  performed  prior  to  the 
accident;  that  for  the  first  year  after  he  returned  to  duty  be 
could  not  use  the  arm  at  all  and  they  had  him  tate  care  of  school 
children  at  crossings;  that  after  the  first  year  his  thumb  and 
first  finger  loosened  up,  "but  these  fingers  here  I  can»t  get 
down  any  further  than  that*  I  canH  bend  them  at  all,  and  I 
can»t  hold  anything  *  *  *  the  first  finger  and  my  thumb  I  can 
close,  but  these  here  I  can't  do  anything  with,  these  three 
fingers,  *  *  *  The  littie  finger,  the  middle  finger  and  the  one 
next  to  the  little  finger;  these  three «  Q.  'Vhen  you  attempt 
to  close  them  tight  what  if  anything  did  you  say  you  felt?  A. 
Just  as  soon  as  I  go  to  close  those  fillers  you  can  see  my  arm 
swell  up  in  here,"  (Here  the  witness  was  allowed  to  roll  up 
his  sleeve  and  show  his  arm  to  the  jury,)  "Q.  Now,  holding 
that  position,  and  pointing  to  this  bump  on  your  left  forearm 
above  the  wrist,  did  you  have  that  bump  there  before  tht)S 
explosion  of  July  19^  I936?  A,  Ko,  sir,  I  did  not.  That  is 
where  those  bones  are  wired  together  with  the  silver  wires," 
The  witness  then  testified  that  the  linear  sear  at  the  top 
of  his  left  forearm  was  the  result  of  the  suture  that  was  put 
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there  at  the  tixde  the  arm  was  operated  on  and  that  the  wires 

that  were  used  to  keep  the  two  bones  together  are  still  in  his 

arm.  The  witness  then  stated  that  after  the  year  in  which  he 

did  crossing  duty  he  was  put  on  light  duty  on  the  trucks,  "//hat 

I  mean  by  light  duty  is  not  hanging  on  the  truck,  I  sat  up  on 

the  seat  when  they  went  to  the  fire  and  if  they  needed  an  axe 

or  anything  of  that  kind,  or  tool,  I  would  go  out  to  the  truck 

and  bring  the  tools  for  the  men  to  use  them,  I  was  in  no  shape 

to  use  them  myself," 

Dr,  John  B.  Hanson,  a  witness  on  behalf  of  plaintiff, 
testified  tiiat  he  was  connected  with  the  Emergency  Clinic  hospital 
and  that  plaintiff  was  under  his  care  at  the  hospital  from  Sunday 
afternoon,  July  19,  until  aonday  morning,  July  2®,  when  plaintiff 
eame  under  ttie  care  of  other  doctors  at  the  clinic;  that  he  found 
upon  examination  that  plaintiff  had  severe  lacerations  on  the  left 
hand  ami  fingers  az»l  that  as  a  result  of  Ms  examination  of  an 
X-ray  that  had  been  made  he  found  that  the  left  arm  of  plaintiff 
was  badly  fractured;  that  he  could  tell  tirnt  the  arm  was  badly 
fractured  before  he  saw  the  X-rayj  that  plaintiff  at  the  time  he 
saw  him  was  suffering  from  shock  and  that  he,  the  witness,  "at 
that  time  treated  his  shock,  and  then  we  gave  him  15,000  units 
of  tetanus  antitoxia  so  he  wouldn't  get  lockjaw  and  blood  poison; " 
that  plaintiff's  arm  was  put  in  a  temporary  splint  "to  keep  tl» 
bone  fragments  as  quiet  as  they  could,  so  they  wouldn't  be  rubbing 
on  each  other  and  jagging  into  the  nerves  and  muscles  and  blood 
vessels,"  and  the  arm  was  elevated  "to  reliere  the  congestion 
which  would  occur  from  the  trauma  to  the  torn  blood  vessels,  the 
return  venous  supply  is  aided  by  having  the  arm  elevated}"  that 
he  "then  detensiined  that  there  was  some  injury  to  the  blood 
vessels  and  nerves.  The  patient  was  in  considerable  pain  at 
that  time,  'rfe  had  to  change  the  nebutaol  treatment  to  morphine 
to  sufficiently  stop  the  pain," 

Dr*  km   C«  Biddinger,  a  witness  for  plaintiff,  testified. 


.:*'?iscc 


'.■>nr 


eetir:  ?'xL*  ^ . d*  fm&  fio  bot^ztco  taw  arac  ^'dt  or-i^  ^di  ie,  9i9di 

x^iib  idi, .-  iiB«ffi  I 

,;•  if?"*-?.-  Y^m.-t  a«dw  ;^JB©«  ©At 

.^  .^    QtU  gniiccf  6na 


ai 

^  i-A  *,"! 

i...    , 

_i  ..•     1/ 

■    -    -     <i    — ' 

ax-s 

rss 

£>9l)©«n  ■*■•■- 

2t©»1>' 

•f     me-' 

f  •<■     .  \  -f     -i  ' 

5^<-..r 

t'ill^fili; 

Ui       'x<J     '.;.j.i. 

iao'iliacid 

Olr 

'";•'■   --nag 

-'-i 


•rr*-.. 


ijUi  M      i.iiJ      tc.--.ii 


f.'Citfol  J^fJ  ;3- Slier   40iaxj.s  s^i^ 

^X£>j»cf  £;^w  Si*i»  sn^^  ;^iB£l. 

9ii  ©aid  ed;t  :• 

a;tJcnja  000 ,? 


-     '^iiii  wfl.8  ©d  siolstf  beiiiitatl 
voix^  stotl  snin^llJEja  aaw  £j^  ir&a 


J&ooXc; 


iwow  doJtriw 
■  5«bJ:j6  al  'ilqqjiis  euohsv  a'w^Bi 


-16* 

by  deposition,  that  be  vas  on  the  surgical  staff  at  Huron  Road 
hospital  sinee  1919»  ani  that  he  had  professional  contact  nvlth 
plaintiff  on  October  4,  1936;  that  he  examined  plaintiff's  left 
arm  to  determine  Its  condition;  that  hi  had  a  fracture  of  the 
radius  of  the  left  forearm  and  X-rays  were  taken  (these  Z»rays 
were  admitted  In  evidence  by  stipulation  and  the  Jury  were 
allowed  to  examine  them,)  The  witness  further  testified  that 
"an  open  reduction  would  be  necessary  as  the  bones  apparently 
had  some  soft  tissues  in  between  the  ends  of  the  booes^  and  the 
X^i-rays  showed  a  deformity  ana  overriding  of  the  ends  of  the 
bones  J "  that  an  open  reduction  iMane  "an  incision  of  the  site 
of  the  fracture^  soft  tissues  remow€Ki  froa  the  end  of  the  bones^ 
the  bones  coaptated  and  fastened  together,  Q«  Bid  you  perform 
that  operation?  A«  I  did,  Q.  You  made  an  incision  in  the  arm? 
A.  I  did,  Q,  And  exposed  the  bone,  that  is  the  radius^  where 
you  could  see  It^  or  feel  it?  A,  I  dld«  Q*  And  having  made 
that  incision,  what^  if  anything^  did  yoa  find?  A,  Found  soft 
tissue,  mostly  muscular  tissue.  Interposed  between  the  ends  of 
the  bone*  Q,  That  is  where  the  break  had  occurirad?  A«  That 
is  righto  Q«  Did  you  find  anything  else  there,  any  other  ccndi* 
tlons?  A,  Tissues  are  bruised  and  bloody  and  damaged  from  the 
contusion,  Q,  Does  that  mean  that  the  bones,  the  ends  of  the 
bone,  had  not  knit,  as  we  say  in  layaam's  language?  A,  No,  they 
had  not  united^  could  not  unite  as  long  as  the  soft  tissue  was 
interposed  between  then,  Q*  Fow,  Doctor,  what^  if  anything^ 
did  you  do  to  improve  the  situation?  4,  We  renewed  the  soft 
tissues  from  the  ends  of  the  bones,  coaptated  the  fresh  ends 
together  and  wired  them  together!"  that  before  wiring  the  ends 
of  the  bones  together  they  were  curetted,  scraped,  and  after  the 
wiring  they  were  secured  with  a  plaster  of  Paris  spllnti  that 
plaintiff  remained  in  the  hospital  about  four  days  and  when  he 
left  the  arm  was  in  good  position,  the  ends  of  the  bone  were 
still  fastened  together,  and  the  cast  was  still  on  his  arm| 
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that  plaintiff  v/as  then  discharged  from  the  hospital;  that  he 
saw  plaintiff  after  he  left  the  hospital  at  his  office;  that 
several  weeks  after  plaintiff  left  the  hospital  he  removed  the 
plaster  cast  from  the  arm;  that  at  that  time  the  union  of  the 
bones  was  excellent^  "position  of  the  hones  was  good*.  The  arm 
was  -  the  motion  of  the  arm  was  somewhat  limited,  Q«  To  what 
extent  was  it  limited,  Doctor?  A.  Oh,  it  was  stiff  and  the 
muscles  were  not  flexible,  the  same  as  they  always  are  following 
a  protracted  time  in  a  cast  op  splint) "  that  after  that  he  saw 
plaintiff  once  a  week  for  about  siz  weeks  at  his  office;  that  in 
October  he  found  that  the  bones  were  healed  and  that  "there  vjas 
some  limitation  of  motion  of  the  little  finger,  ring  finger  aai 
middle  finger,  *  *  *  The  reason  for  it  was  the  damage  to  the  nerve 
and  muscular  tissue,  q.  Was  that  damage  in  ax^  way  related  to  the 
accident  which  caused  the  break  in  the  radius?  A»     It  was  directly 
due  to  the  damage^  Q«  Caused  by  the  break?  A.  Yes,*'  The  witness 
further  testified  that  the  last  time  he  examined  plaintiff «s  arm 
was  about  October  1,  1938,  and  that  at  that  time  "he  still  had 
limitation  of  motion  of  the  little  finger  and  the  ring  finger  and 
middle  finger,  Q,  What  was  that  condition  with  respect  to  the 
condition  that  you  found  at  about  October  1,  I936?   A*  It  had 
improved  some,  but  very  slightly;"  that  he  examined  plaintiff  j'tst 
before  he  went  on  the  stand  to  testify  and  found  '^practically  bo 
improvement"  in  his  condition;  that  "the  arm,  forearm  itself^  Is 
perfectly  straight*.  Tl»  hand  is  slightly  drawn  to  the  thumb  side 
due  to  the  muscular  action  on  that  side  and  muscular  relaxation 
on  the  other  side.  *  *  *  it  has  more  toae  on  the  thumb  side  and 
less  tone  on  the  finger  side;"  that  less  tone  on  the  finger  side 
is  due  to  nerve  damage  at  the  time  of  the  explosion;  that  at  the 
time  he  removed  the  plaster  cast  the  wrist  was  "stiff,  not  very 
flexible,  *  *  ^-  That  was  due  to  the  injury  and  due  to  the  fact 
that  the  arm  had  been  in  a  plaster  cast;"  that  four  weeks  after 
that  examination  he  found  the  wrist  still  stiff,  "due  to  the 
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injury,  of  course,  ^  ^^  *  to  the  braising  of  the  soft  tissue 
■K-  J^  ■«■  tendons,  muscles,  nerves,  everything  but  bonej"  that  it 
was  difficult  to  determine  exactly  the  amount  of  damage,  that 
time  alone  would  determine  thatj  that  in  October,  19 38,  the 
wrist  was  still  slightly  stiffened  and  that  at  that  time  be 
came  to  the  conclusion  "that  the  damage  at  that  time,  limita- 
tion of  motion,  was  permanent;"  that  as  the  result  of  the 
examination  he  made  just  before  1^  took  the  stand  he  oame  to 
the  conclusion  that  the  condition  was  permanent  and  that  as  a 
result  of  the  condition  of  the  arm  plaintiff  will  suffer  some 
neuralgia  or  pain  in  the  arm,  especially  when  it  gets  cold* 
Upon  cross-e^Kuaination  the  doctor  testified  that  it  was 
possible  that  plaintiff  might  fool  him  in  the  matter  of 
his  ability  to  flex  the  finger  and  that  the  same  is  true  as 
to  the  rotation  of  the  wrist.  Upon  re-<lirect  examination 
the  doctor  testified  that  if  there  is  genuine  loss  of  or 
limitation  of  movement  of  any  muscle  it  will  result  in 
atrophy  of  that  muscle  and  that  he  had  determined  that 
plaintiff  "had  an  atrophy  on  the  little  finger  side  of  his 
hand*"  "Qt  Ooes  that  pertain  only  to  the  little  finger  or 
to  any  other  fingers?  A*  ivell,  it  extends  over  to  the 
middle  of  the  hand.  Q.  Is  that  atrophy  visible  from  the 
outside  of  the  hand?  A«  It  is»  Q«,  And  you  can  tell  by 
examination*  Is  it  distinct  and  unmistakable?  A«  Distinct 
a trophy »" 

Defendant  offered  no  evidence  that  bears  upon  the 
question  of  plaintiff's  injuries  and  we  are  satisfied  that 
we  would  not  be  justified  in  holding  that  the  damages  are 
excessive.  It  must  be  borne  in  mind  that  plaintiff  is  a 

fireman  and  that  to  be  useful  la  his  work  it  is  necessary 
that  he  be  able-bodied. 

Defendant  has  had  a  fair  trial  and  the  judgment  of 
the  Circuit  court  of  Cook  county  should  be  and  it  is  affirmed. 

JUDGMENT  AFFimSED* 
Friend^  P.  J.,  and  Sullivan,  J«,  concur » 
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APPEAL  FROM  CIRCUIT  (kuRT 
OP  COOK  COUNTY. 


42208 

CHA.RLBS  B*   PERIOLET, 

Appellee, 


CITY  WATIOML  BANK  AND  TRUST 
COMPANY  OF  CHICAGO  et  al.. 
Defendants ♦ 


Aaron  Colnon,  Receiver, 
(Defendant) 

Appellant, 

MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT, 

An  action  for  personal  injuries  sustained  by  plaintiff* 

By  stipulation  the  cause  was  dismissed  as  to  defendant  City 

National  Bank  and  Trust  Company  of  Chicago,  A  .jury  returned 

a  verdict  finding  defendant,  Aaron  Colnon,  Receiver^  guilty 

and  assessing  plaintiff's  damages  at  $2,7^0;»  Said  defendant 

appeals  from  a  Judgment  entered  upon  the  verdict. 

This  case  seems  to  have  been  well  tried.  The  only 

contentions  raised  by  the  able  and  experienced  counsel  for 

defendant  are:  "a.  The  Court  erred  in  overruling  the  motion 

of  the  defendant  to  withdraw  the  evidence  from  the  jury  and 

instruct  the  jury  to  find  the  defendant  not  guilty  at  the 

close  of  all  the  evidence,  b*^  The  court  erred  in  refusing 

to  grant  defendant's  motion  for  a  judgment  notwithstanding 

the  verdict*" 

"'A  motion  to  instruct  the  jury  to  find  for  the 

defendant  is  in  the  nature  of  a  demurrer  to  the  evidence,  and 

the  rule  is  that  the  evidence  so  demurred  to,  in  its  aspect 

most  favorable  to  the  plaintiff,  together  with  all  reasonable 

inferences  arising  therefrom,  must  be  taken  most  strongly  in 

favor  of  the  plaintiff.  The  evidence  is  not  weighed,  and  all 

contradictory  evidence  or  explanatory  circumstances  must  be 

rejected.  The  question  presented  on  such  motion  is  whether 

there  is  any  evidence  fairly  tending  to  prove  the  plaintiff's 
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declaration.  In  reviewing  the  action  of  the  court  of  which 
complaint  is  made  we  do  not  weigh  the  evidence,  -  we  can  look 
only  at  that  which  is  favorable  to  appellant,  Yess  v.  Yess. 
255  111*  4-14|  McCune  v.  Reynolds j.  288  id»  I885  Lloyd  v^  Rush^ 
273  id,  489.'  (Hunter  v,  Troup.  315  HI.  293,  296,  297.)" 
(Mahaa  v.  Richardson.  284  111*  App*  493*  See,  also,  Wolevey 
V.  Curtiss  Candy  Co..  293  111.  App.  ^86,  597|  Cooper  r.  Safeway 
Lines.  Inc..  304  111.  App.  302,  312,  313j  McCarthy  v,  Rorrisonj, 
283  111.  App.  I29J 

As  the  foregoing  rules  also  apply  to  a  motion  for  judg- 
ment notwithstanding  the  verdict  (see  Rule  22  of  the  Supreme 
court)  defendant's  two  contentions  may  be  considered  together* 

Defendant,  in  his  argument  in  support  of  the  two  con- 
tentions, does  not  observe  the  foregoing  rules  as  to  the  evidence 
to  be  considered.  He  not  only  cites  rebuttal  evidence  that  he 
introduced  but  calls  attention  to  alleged  impeaching  evidence. 
Obeying  the  rules  that  govern  us,  we  find  the  following  evidence: 

Aaron  Colnon,  Receiver,  was  the  landlord  of  the  four- 
story  building  at  the  northv;est  corner  of  Lake  and  Clark  streets 
and  had  control  of  the  entire  building  save  the  parts  that  were 
leased  to  tenants.  As  such  receiver  he  made  a  written  lease  of 
a  certain  part  of  said  building  to  plaintiff  and  Mike  J*  Sta^. 
The  three  upper  floors  of  the  building  were  rented  to  a  tenant 
who  operated  a  hotel.  The  first  floor  of  the  building,  both  on 
the  Clark  street  side  and  the  Lake  street  side,  was  rented  to 
tenants  for  store  purposes.  The  store  at  208  North  Clark  street 
was  leased  to  plaintiff  and  State,  to  be  used  for  a  restaurant. 
The  lease  describes  the  premises  leased  as  "Store  at  208  North 
Clark  Street."  The  lobby  of  the  hotel  was  on  the  second  floor. 
There  was  a  light  or  air  court  in  the  center  of  the  building 
that  extended  from  the  ground  "to  the  sky,"  There  was  a  doorway 
leading  from  the  second  floor  of  the  hotel,  which  opened  out  onto 
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an  ipon  stairway  which  led  down  to  a  platform  at  the  pear  door 
©f  plaintiff's  restaurant.  There  was  a  v/ooden  stairway  that  led 
from  this  platform  to  the  basement,  and  at  the  bottom  of  that 
stairway  there  were  two  doors,  one  opened  into  the  boiler  room 
and  the  other  opened  into  the  basement  under  plaintiff's  store. 
There  were  no  other  openings  into  this  air  oourt«  The  lease  to 
plaintiff  and  State  was  signed  on  August  14,  1937,  and  ran  from 
Ootober  1,  1937,  to  September  30,  1940,  but  a  key  to  the  front 
door  of  the  restaurant  and  possession  of  the  premises  were  given 
to  lessees  on  August  15,  1937>  and  they  immediately  commenced 
repairing  the  premises.  Plaintiff  observed  the  iron  stairway 
and  the  wooden  stairway  that  led  to  the  basement;  also  the  two 
doors  at  the  bottom  of  the  wooden  stairw.y,  which  he  found  un- 
locked. He  had  used  the  iron  stairway  and  the  wooden  stairway 
before  the  accident.  He  often  saw  the  colored  porter  using  both 
stairways  in  carrying  paper  and  rubbish  to  the  boiler  room.  He 
found  that  the  basement  had  "m,  dirt  floor"  and  "rafters,  no 
partitions."  It  was  not  rented.  In  the  basement  under  plain- 
tiff's store  were  a  number  of  gas  and  electric  meters.  One  of 
the  gas  meters  and  one  of  the  electric  meters  were  used  to 
service  plaintiff's  store.  On  the  day  of  the  accident  plaintiff 
arranged  with  an  electrician  to  give  him  an  estimate  of  the  cost 
of  connecting  a  meter  in  the  basement  with  the  store,  and  plain- 
tiff and  the  electrician  were  going  down  the  wooden  stairway  to 
look  at  the  meters  when  the  accident  occurred,  WMle  they  were 
descending  the  stairway  one  of  the  steps  of  the  same  tilted  up- 
ward, causing  plaintiff  to  be  thrown  down  the  stairway,  and  be 
sustained  the  injuries  for  which  he  sued.  It  was  found  that 
four  nails  that  fastened  the  tread  to  the  wooden  supports  were 
rusted  and  "had  no  holding  power  at  all,"  There  was  evidence 
that  employees  of  the  hotel  used  the  stairway  in  going  to  the 
basement  to  attend  to  the  boiler,  to  receive  oil,  to  check 
meters,  and  to  dispose  of  rubbish,  aaployees  of  the  gas 
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company  testified  that  it  was  their  duty  to  read  the  meters  in 
the  basement  and  that  it  had  been  their  practice  prior  to  the 
happening  of  the  accident  to  proceed  through  the  hotel,  down  the 
stairway  and  into  the  basement,  for  the  purpose  of  reading  the 
meters »  There  was  evidence  also  that  the  man  who  delivered  oil 
to  the  hotel  for  use  in  the  furnace  in  the  basement  entered  the 
building  through  the  hotel  and  then  descended  the  two  stairways 
to  the  basement  in  order  to  open  the  man-hole  in  the  Clark  street 
sidewalk  so  that  the  oil  could  be  delivered  to  the  basement* 
Guests  of  the  hotel  testified  that  they  had  often  seen  gas  men 
go  down  the  stairways  to  the  basement  and  the  boiler  room* 

Defendant  states  his  theory  of  the  case  as  follows: 
"First,  that  the  stairway  immediately  adjacent  to  the  back  door 
of  the  demised  restaurant  was  an  appurtenance  to  the  demised 
premises  to  the  plaintiff  and  that  therefore  the  defendant  was 
under  no  obligation  or  duty  to  the  plaintiff  to  keep  and  maintain 
the  stairway  in  any  particular  oonditionj  second,  that  if  the 
stairway  was  net  a  part  of  the  demised  premises  or  an  appurtenance 
to  it,  that  the  plaintiff  was  using  the  stairway  not  as  an  invitee 
but  by  implied  permission  only  and  it  being  by  permission,  he  was 
a  mere  licensee  on  the  premises  and  assumed  the  risks  of  the  con— 
ditions  there  existing.  It  is  further  the  contention  of  the  de- 
fendant that  the  stairway  in  question  was  not  a  common  stairway 
for  the  use  of  tenants  or  the  public,"  The  law  bearing  upon  the 
facts  of  this  case  and  defendant's  contentions  is  well  establish- 
ed. To  cite  a  late  case.  Murphy  v.  Illinois  State  Trust  Co..  375 
111*  310,  313,  314 J 

"The  rule  is  that  where  only  a  portion  of  the  premises 
is  rented  and  the  landlord  retains  control  of  other  parts  of  the 
same  such  as  stairways,  passageways,  or  cellarways,  or  7/here  he 
rents  the  premises  to  several  tenants,  retaining  control  over  a 
part  of  the  same  for  the  common  use  of  the  several  tenants,  he 
has  the  duty  of  exercising  reasonable  care  to  keep  the  premises 
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in  a  reasonably  safe  condition  and  he  is  liable  for  an  injury 
which  results  to  persons,  lav;fully  in  such  place,  from  failure 
to  perform  such  duty,  Shoninger  Co.  v.  Mann^  219  Ill«  242<»" 

The  lease  in  question  and  the  evidence  show  that  the 
contention  of  defendant  that  the  wooden  stairway  was  an  appur- 
tenance to  the  demised  premises  to  the  plaintiff  is  without 
merit.  It  is  a  matter  of  common  knowledge  that  gas  and  electric 
meters  are  placed  in  the  basement  of  a  building,  whether  it  be 
large  or  small,  and  there  is  evidence  in  the  present  case  that 
the  landlord  maintained  and  controlled  this  wooden  stairway  for 
the  common  use  of  the  several  tenants  of  the  building.  Defend- 
ant, in  his  brief,  states:  "We  admit  that  where  a  landlord 
leases  separate  portions  of  the  same  building  to  different 
tenants  and  reserves  under  his  control  those  parts  of  the 
building  and  premises  used  in  common  by  all  the  tenants, 
such  as  stairs,  passageways  and  hallways,  that  the  landlord 
is  under  an  implied  obligation  to  use  reasonable  diligence 
to  keep  in  a  safe  condition  the  parts  of  which  he  reserves 
control^** 

We  are  satisfied  that  there  is  sufficient  evidence 
in  the  record  that  fairly  tends  to  prove  plaintiff's  complaint, 
and,  therefore,  the  two  contentions  raised  by  defendant  cannot 
be  sustained* 

The  judgment  of  the  Circuit  court  of  Cook  county  is 
affirmed^ 

JUDGMENT  AFFIRMED* 

Friend,  P,  J,,  and  Sullivan,  J«,  concur«> 
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MR.  PRESIDING  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THto  COURT. 

plaintiff  brought  an  action  against  defendant  to  recover 
damages  for  personal  injuries  claimed  to  have  been  sustained  by  him 
on  account  of  defendant's  negligence  in  driving  an  automobile  which 
struelc  and  injured  plaintiff.  There  was  a  Jury  trial,  a  verdict  and 
Judgment  In  plaintiff's  favor  for  $5,520  and  defendant  appeals. 

The  record  discloses  that  about  1£  o'clock  midnight,  Saturday, 
October  12,  1941,  plaintiff,  a  single  man  about  51  years  old  who 
lived  at  2646  N.  St. Louis  avenue,  with  his  brother-in-law,  left  his 
home  for  a  short  walk.  He  walked  east  and  then  north  to  Diversey 
boulevard,  which  is  a  four-lane  through  east  and  west  street  at  2800 
north,  turned  west  on  Diver sey,  stopped  at  a  tavern  on  the  north  side 
of  that  street,  had  two  or  three  beers  and  at  1:30  o'clock  in  the 
morning,  left  the  tavern  and  walked  west  ©n  the  north  sidewalk  of 
Diver sey  to  a  point  about  opoosite  the  east  side  of  St. Lou is  avenue, 
a  north  and  south  street  which  extends  south  from  Diversey  but  not 
north  of  it.  At  this  point  the  roadway  of  Dlversey  was  about  45  feet 
wide  the  north  two  lanes  for  westbound  traffic  and  the  two  south 
lanes  for  traffic  in  the  opposite  direction.  Plaintiff  testified  to 
the  foregoing  facts  and  further,  that  when  he  was  on  the  north  side- 
walk of  Diversey  he  looked  to  the  east  and  saw  no  traffic  coming  in 
the  street.  He  then  looked  to  the  west  and  saw  the  lights  on  an 
approaching  automobile  about  a  block  away,  He  proceeded  straight  south 
across  Diversey,  did  not  again  look  towards  the  west  xmtil  he  was  a 
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then 
few  feet  south  of  the  center  of  the  roadway  when  he/saw  the  automohlle 

which  waa  within  5  or  10  feet  from  him.  He  was  struck  by  the  left 

front  fender  of  defendant's  automobile  and  eeverely  Injured, 

On  behalf  of  defendant,  the  testimony  In  substance  Is  that 
defendant  and  his  wife  and  two  other  women  hscd  been  to  an  entertain- 
ment at  a  church  aorae   distance  west  of  St.  Louis  avenue  and  they  were 
returning,  driving  on  "Khe  Inner  lane  Just  south  of  the  center  line 
of  the  pavement  of  Dlversey  boulevard  at  from  20  t©  25  miles  an       j 
hour.  Defendant,  who  was  driving  the  automobile,  did  not  see 
plaintiff  until  he  was  about  26  feet  from  him.  There  Is  some  evi- 
dence that  he  sounded  iMs  horn  and  endeavored  to  stop  his  automobile 
but  was  unable  to  do  so  before  plaintiff  was  struck. 

Defendant's  evidence  was  also  to  the  effect  that  plaintiff 
was  struck  some  40  feet  east  of  the  east  side  of  St.  Louis  avenue, 
but  for  the  purpose  of  this  opinion  we  shall  assume  that  plaintiff's 
evidence  was  true,  namely,  that  he  left  the  north  sidewalk  at  Dlversey, 
and  walked  straight  south  towards  the  sidewalk  en  the  east  side  of 
St.  Louls  avenue.  There  is  further  evidence  indicating  that  the 
intersection  was  well  lighted. 

Defendant  contends  that  in  any  view  of  the  evidence  taken  with 
all  reasonable  intendments  meet  favorable  to  plaintiff,  plaintiff 
was  guilty  of  contributory  negligence  as  a  laatter  of  law  in  crossing 
the  street  when  he  saw  defendant's  automobile  approaching  at  least 
one  block  to  the  west,  at  the  time  he  left  the  north  sidewalk,  and 
fnat  the  court  should  have  directed  a  verdict  as  requested  by  defendant. 
We  think  this  contention  must  be  sustained.  111,  pen,  R.  R,  Co.  v.Qswali 
338  111.  270;  Russell  v,  Riohardsen>  308  111,  App,  11;  Hajek  v.  Qumminge; 
314  111,  App.  465;  ?/elner  v.  KJelstad,  314  111.  x-pv,   671;  Sole  v. 
Richard son »  315  111,  App.  213;  prill  v.  City  of  Chicago^  317  111.  App. 
202. 

In  Kelly  v.  Chicago  city  Ry.  Go,,  283  111,  640,  the  court  said, 
(p. 645):  "AS  a  general  proposition,  the  question  of  contributory 
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negligence  Is  one  of  fact  for  the  Jury  under  all  the  facts  and 
circumstance B  shoim  by  the  evidence,   (Bale  v,  Chicago  junction  Railway 
go.  259  111,  476,)  but  cases  occasionally  arise  in  which  a  person 
is  so  careless  or  bis  conduct  so  violative  of  all  rational  standards 
of  conduct  applicable  to  persons  in  a  lilte  situation  that  the 
court  can  say,  as  a  matter  of  lamp   that  no  rational  person  wojild 
have  acted  as  he  did  and  render  Judgment  for  the  defendant, " 

The  question  therefore  Is,  was  plaintiff's  conduct  so  violative 
of  all  rational  standards  of  conduct  under  the  facts  as  disclosed  by 
plaintiff's  own  testimony,  that  we  ©an  say  that  no  rational  person 
would  have  acted  as  he  did?  Assuming  that  the  facts  are  as  plaintiff 
testified,  it  was  about  1:30  o'clock  at  night  when  he  reached  a  point 
on  the  north  sidewalk  of  Dlversey  boulevard  directly  north  of  the  east 
side  of  St,  Louis  avenue^,  that  he  looked  to  the  east  and  saw  no 
traffic  coming  from  that  direction;  that  he  then  looked  to  the  west 
and  saw  the  headlights  of  defendant' s  automobile  approaching  about  a 
bloek  away,  which  as  shown  by  the  undisputed  evidence,  was  about  270  feel 
west  of  St.Louis  avenue;  that  he  then  started  south  across  the  roadway 
of  Dlversey,  which  was  about  45  feet  wlde|  and  walked  straight  south 
and  did  not  look  towards  the  west  after  he  left  the  sldev/alk  on  the 
north  side  of  the  street  until  Just  before  he  was  struck  by  the  auto- 
mobile a  short  distance  south  of  the  center  line  of  the  street.  We 
think  all  reasonable  minds  would  reach  the  conclusion  that  he  was 
guilty  of  negligence  as  a  matter  ©f  law  under  the  rule  announced  in 
the  Kelly  ease  i  aM  that  the  court  should  have  directed  a  verdict  at 
the  close  of  the  evidence. 

In  the  Russell  case  (308  111,  App.  11)  Russell  was  struck  and 
killed  by  a  street  car  while  he  was  in  the  act  of  walking  across 
the  street.  There  was  a  verdict  and  Judgment  in  plaintiff's  favor 
which  was  reversed  on  the  groimd  that  plaintiff  was  guilty  of 
negligence  as  a  matter  of  law.  The  court  there  said:   "a  reasonably 
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prudent  man  In  the  same  olroumstanoes  as  disclosed  by  plaintiff's 
witnesses  would  in  deference  to  his  own  personal  safety  forego 
his  technical  right  to  cross  the  street  until  it  was  reasonably 
safe  to  do  so,  a  man  on  foot  may  stop  almost  Instantly  upon  the 
appearance  of  danger  while  it  requires  some  distance  t©  stop  a  heavy 
street  car  and  a  reasonably  cautious  man  should  taXe   this  into 
consideration  in  the  exercise  •f  due  care  for  his  ©wn  safety, " 

In  the  instant  case>  as  stated,  plaintiff,  after  he  left 
the  sidewalk,  did  not  look  towards  the  west  although  he  saw  the  lightji;| 
of  an  automobile  apT^roaching  from  that  direction,  until  he  was  south 
of  the  center  line  of  the  roadway  of  Diversey  and  but  a  few  feet 
from  the  automobile,  wh^ei  it  was  too  latej  sind  the  police  officers 
who  came  up  shortly  after  the  accident  testified  there  .vere  no  skid 
marks,  and  there  is  no  contention  that  defendant  was  driving  at  an 
excessive  rate  of  speed. 

in  the  Rajck  case,  314  111,  App»  465,  Felix  Janus was  struck  and 
killed  while  crossing  a  street  oar  track  in  front  of  a  southbound 
Kedsie  avenue  street  car.  At  the  close  of  plaintiff's  evidence  there 
was  a  directed  verdict  for  defendant  and  plaintiff  appealed.  The 
street  oar  was  travej.ing  from  20  to  22  miles  an  hour.  The  court 
said:   "There  are  many  oases  in  this  State/wherein  the  coiirts,  under 
similar  eircumstances,  have  held  that  adults  of  ordinary  prudence  are 
or  should  be  capable  of  Judging  whether  there  is  a  threat  of  danger  from 
an  approaching  street  oar,  and  t'nat  a  reasonably  prMent  person  in  the 
same  circumstances,  would  in  deference  to  his  own  personal  safety 
foz^^  his  technical  right  to  cross  the  sti*eet  until  it  was  reasonably 
safe  to  do  so.  Russell  v?  Richard son »  308  111.  App.  11."  The  court 
held  that  the  evidence  showed  that  the  deceased  was  guilty  of 
negligence  as  a  matter  of  law  and  affirmed  the  Judgment, 

In  the  Weiner  case  (514  111,  App.  671)  plaintiff  was  struck  by 
an  automobile  while  orftssing  a  street  intersection.  There  was  a 
verdict  and  Judgment  in  plaintiff's  favor  for  $300  from  which  plain- 
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tiff  appealed  claiming  the  damages  were  Inadequate.  Defendant  con- 
tended tiiat  plaintiff  was  guilty  of  contributory  negligence  and  not 
entitled  to  recover  at  all.  The  court  there  said: "we  agree  with  the 
contention  of  defendant  that  the  verdict  should  not  be  set  aside i  and 
that  the  evidence  clearly  shows  that  plaintiff  was  guilty  of  contribu- 
tory negligence  which  proximately  caused  the  accident.  Her  testimony  is 
that  she  was  walking  south  of  the  crosswalk  when  she  was  struck  by 
defendant's  automobile.  She  admits  that  she  did  not  see  the  auto- 
mobile until  the  Impact  occurred.  ■>****  fhe  evidence  clearly  shows 
that  the  proximate  cause  ©f  the  accident  was  the  fact  t'nat  plaintiff 
walked  into  the  side  of  defendant's  automobile,  coming  in  contact 
with  It  in  the  vicinity  of  the  left  front  door  and  that  she  was  not 
in  t'ne  exercise  of  due  oare  for  her  own  safety*  " 

la  the  solo  case  (315  111.  App,  213)  plaintiff  was  struck  and 
injured  by  a  feeder  bus  while  attempting  to  cross  the  street  in  front 
of  the  bus.  There  was  a  directed  verdict  for  defendants,  the  court 
holding  that  the  evidence  showed  she  was  not  in  the  exercise  of  due 
care  for  her  own  safety.  In  affirming  the  judgment  the  Appellate 
court  there  said;   "The  question  therefore  presented  is  whether 
plaintiff  produced  any  evidence  of  due  care  for  her  own  safety.  The 
undisputed  proof  indicates  that  the  feeder  bus  was  not  exceeding 
the  lawful  speed  limit  at  the  time  of  the  accident.  It  is  equally 
well  established  by  plaintiff's  own  witnesses  that  she  was  struck 
some  distance  from  the  intersection,  that  she  had  a  clear  view  of  the 
highaay,  that  there  were  no  vehicles  traveling  alo  ig  the  highv/ay 
except  the  bus.  ***  and  that  she  crossed  in  front  of  the  bus  without 
making  any  visible  effort  to  avoid  being  struck.  Under  the  oircum- 
stancee  there  would  be  no  warrant  in  law  for  a  finding  that  she  was 
in  the  exercise  of  due  care  for  her  own  safety. « 

Counsel  for  plaintiff  cite  a  number  of  cases  which  they  con- 
tend are  in  point  and  that  under  the  law  as  there  laid  down,  the  ques- 
tion of  whether  plaintiff  was  in  the  exercise  of  due  care  for  his  own 
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safety  was  for  the  Jury,  one  of  the  cases  cited  I4   English  v, 
Gordon,  231  111,  App.  316,  but  the  facta  In  that  ease  are  not 
analogous  to  the  facts  In  the  case  at  "bar,  That  accitent  happened 
at  mid-day  when  there  was  no  traffic  in  the  street  and  the  evidence 
showed  that  Immediately  after  the  accident  and  later  on,  defendant 
admitted  that  he  was  at  fault,  and  this  was  not  denied.  The  other 
cases  cited,  we  think,  can  also  be  distinguished  on  the  facte  but  ve 
feel  it  is  unnecessary  to  do  so. 

Holding  as  we  do  that  plaintiff  was  not  in  the  exercise  of 
due  eare  for  his  own  safety,  no  recovery  can  be  had,  and  the  judg- 
ment of  the  Circuit  court  of  Cook  ootinty  is  reversed, 

JtJDGMENf  RBTgRSSD. 
Niemeyer,  J,,  and  Matchett,  J.,  concur. 
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SIJPSRiOR  OOUBT, 

ISR.  PEKSlDIWa  JUSTICE  O'COr'IKOE  DSLIVSRSD  THS  OPIK^XON  OF  THE  COURT. 

Leo  Awotia  sretalned  tiejrer  Ab^ama,  an  attorney,  to  represent 
hXm   In  litigation  to  recover  S35»000,  face  value  of  bonds  piirch&sed 
by  plaintiff  from  a  banic,  the  bank  having  entered  into  a  repiirohase 
agreement  vlth  Awotln,  iSiich  agreement  it  later  repudiated,  similar 
repuroMse  agreements  had  been  held  valid  by  this  ejurt  and  leave 
to  appeal  had  been  denied,  by  our  supreme  court.  Latex'  our  supreme 
court  took  a  oast  and  held  such  r@pu  ebase  agreements  were  void. 
Knass  v.  The  aiadison  &   Itedzie  Tr.  &  3v^8.  Bank,  354  111.  554,  Afterward f 
the  repurchae©  agreement  entered  into  by  Awotin  and  the  bank,  following 
the  holding  in  the  Ka^-.^.sg  c^-se,  wag  held  Invalid  by  thie  eotirt,  i^wotin  v. 
Atlaa  saEohange  K&t.  Bank|  275  111.  Jipp*   530,  and  the  Judgment  of  this 
court  was  affirmed  by  the  united  states  supreme  court,  Awotin  v.  A,tl&8 
|l3ce:cianl^e  Bank<  206  U,  S.  209.  Ai»otin  brought  the  instant  suit  against 
Abrams,  hie  former  attoraey.  The  principal  charge  made  in  the  com- 
plaint was  that  defendant  failed  to  consummate  an  offer  of  settlement 
for  !;35,000  made  hy   the  liquidator  of  the  Bank.  The  fourth&aiMnded 
statement  of  claim  filed  by  Awotln  on  motion  of  defendant  was 
stricken, the  suit  dismissed  and  he  appealed  to  tiiis  court  where  the 
Judgment  was  affirmed.  Awotin  v.  Abraas,  309  111.  App.  421,  prior  to 
the  dii^adls&Al  Abrams  had  filed  his  answer  and  counterclaim,  claiming 
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|5»400  was  due  l3lm  for  attom«|'*«  f»«8»  but  no  dlepositlon  vas  mad9 
of  the  counterclaim  nor  was  the  fact  that  such  counterclaim  had  be«a 
filed  mentioned  by  counsel  in  the  former  appeal.  After  the  Judgment 
of  affirmance  waa  entered  by  this  court,  counsel  for  AKrotln  says  the 
oase  was  redocKeted,  the  counterclaim  of  Abrams  vias  tried,  and  a 
verdict  was  rendered  in  favor  of  Abrams  and  against  Awotin  for  $2t2Q0» 
Afterwards  Abrams  filed  a  motion  for  Judgment  In  hie  favor  for  t3,400, 
iiotwlirhstanding  the  verdict  of  the  Jury,  the  motion  was  allowed, 
j^Hlgment  entered  In  Abraa's  favor  and  against  Awotln  for  Is, 400,  and 
AWOtln  appeals. 

Many  of  the  facts  and  the  result  of  a  number  of  suits  are 
mentioned  in  our  opinion,  309  111.  App.  421,  and  need  not  be  repeated 
here* 

fim   record  discloses  that  Awotln  had  stied  the  bank  on  the  re- 
purchase agreement  and  Judgment  was  rendered  against  him  by  the 
Circuit  court  of  Oook.  county  from  which  he  desired  to  appeal  and  on 
June  11,  1931,  AWOtln  and  Abrams  entered  Into  a  written  contract  whereby 
Awotln  retained  Abrams  as  his  attorney  to  represent  him  in  his  claim 
growing  out  of  Awotin's  purciiase  of  S55,000  par  value  of  the  bonds 
from  the  Atlas  Exchange  Motional  BanX  ©f  Chicago,  fhe  ooatraet  be- 
tween the  parties,  after  reciting  the  purchase  of  the  |38,000  worth 
of  bonds  from  the  b&nJt  continues:  "and  the  party  of  the  first  part 
CAwotln3  is  also  desirous,  if  in  the  opinion  of  the  party  of  the 
second  part  CAbrams]  It  will  be  necessary  or  advisable,  of  institu- 
ting any  other  actions  in  connection  therewith."  Then  follows:  "Kow, 
Therefore,  It  is  Agreed  by  and  between  the  parties  as  follows: 

»(1)  The  party  of  the  second  part  ap»ees  to  act  as  attorney  and 
to  do  and  perform  all  necessary  services  in  connect ion  with  the 
foregoing  appeal  to  its  final  determination  and  to  do  and  perform  all 
other  services  until  all  remedies  to  recover  for  the  party  of  the 
first  part  will  be  exhausted. 

"(2)  In  consideration  of  the  foregoing  the  party  of  the  first  part 
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agr«(»8  to  p&t  to   the  party  of  the  aecond  part  the  sum  of  $1, 000,00 
In  cash  plus  an  additional  stm^  making  a  total  up  to  the  amount  of 
10^  from  tiKj  total  amount  that  will  be  recovered  on  said  bonds 
•ithor  through  the  fore^lng  appeal  or  through  any  other  suits  or 
actions  that  may  be  instituted  by  the  party  of  the  eeoond  part  on 
behalf  of  the  party  of  the  first  part. » 

The   contract  then  provides  that  Awotin  is  to  pay  all  court 
esEpensesi  printing  of  abstraets  and  briefs,  stenographer's  fees*  etc. 
After  the  contract  was  entered  into,  iir.  Abrams  prosecuted  an  appeal 
frofi  a  Judgment  against  Awotin  and  secured  a  reversal  by  this 
court,  Awotin  v.  .^tlae  Sxchange  Hat.  BeoU^  26S  111.  App.  238,  and 
upon  retrial  a  Judga^nt  was  entered  in  Awotin  »s  favor  against  the 
bank  for  moye  than  #S9,000,  other  legal  services  were  rendered  by 
^Mr«  Abraais  during  which  period  of  time  Abrams  claims  the  parties 
Entered  into  an  oral  agreement  whereby  Aviotin  aipreed  to  pay  him  a 

»asonable  fee  for  sucto  srvlces  as  he  should  thereafter  render  and 
>f  which  Awotln  agreed  to  pay  him  #1,000  witiiln  a  short  time  but  he 
^paid  but  1100  -  that  it  was  foimd  neeeseary  for  Mir»   Abrams  to  bHing 
ii  suit  in  the  United  states  %4«oi»Af*- oourt  to  enforce  a»o tin's  claim 
against  the  bank,  A^tin  denies  that  there  was  such  an  oral  agree- 
ment and  contends  that  the  written  contract  of  June  11,  1931, 
required  Abr^as  to  perform  all  th*  services  for  s^ch  he  el4llJMi 
payment  in  his  counterclaim,  fhere  ?ms  considerable  evidence  on 
this  phase  of  the  case  introduced  on  the  trial,  and  u.  on  a  considera^ 
tion  of  the  record  w«  are  of  opinion  that  the  evidence  sustains 
Abrams?  contention,  .fmd  this  seems  to  have  been  ta&   view  of  the  Jury 
ana  trial  judge. 

But  we  are  further  of  opinion  that  under  the  terms  of  the 
written  contract,  Abraas  was  required  to  perform  all  the  services 
he  rendered  and  that  this  question  was  not  decided  by  us   in  the 
former  appeal  (as  was  the  contention  of  Mr.  Abrams)and  which  was 
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euetalnad  by  the  trlaX  Judge  in  instructing  the  Jury.  ThMm  wuiy 
be  some  langtiage  in  the  opinion^  nhloh  if  oonsidered  alone  Bight 
sustain  the  instruction  of  the  trial  oou2*t«  but  ?e  think  it  appears 
that  the  basis  of  our  deeision  &as  that  the  allegjationg  were  but 
eoneluglons  and  that  einee  the  repuroh&s*  agreement  was  held  void  by 
our  8upx*eme  court  in  the  Knags  case*  ^54  III.  554»  no  reoovery 
could  be  had  by  Awotin  and  Abrams  was  required  to  perfons  no  further 
servlees,  Tte   there  said,  speaking  of  the  allegations  of  Awo tin's  4th 
amenaed.  complaint;  "At  any  rate#  the  allegations  as  to  this  settle* 
awat  are  mere  oonolueions  which,  stripped  of  verbiage,  do  not  »onvince. 
After  the  decision  in  the  i;g5asg  case*  we  hold  there  was  no  further 
obligation  on  defendants  to  3:^nder  further  legal  s^^rvlcet  under  tiie 
contract  as  Bade. » 

Where  a  oontraet  is  entex>ed  into  after  the  relation  of  client 
and  attorney  exists^  such  a  contract  is  pretseajptively  fraudulent  and 
the  burden  is  on  the  attorney  to  show  affirmatively  the  utmost  good 
faith  and  the  absence  of  undue  influenoSi  etc.  Blaore  v.  Johnson* 
143  111,  515;  Miller  v.  Lloyd.  181  111.  ^p,  2S0,  This  doctrine 
has  X19V0T  been  departed  froa  by  our  APP«ll^t.«  or  supreme  courts  but 
hag  often  been  reiterated,  goranson  v,  Solomon son,^  SOft  ill.  App. 
SO;  woods  v,  |.st  Mat.  Sank  of  phloaj^o,  314  111.  Afp.  340. 

It  must  be  kept  in  mind  that  under  the  written  agreeaent 
the  fee  to  be  paid  Mr,  Abrams  in  excess  of  $1,0CC>  was  contingent 
upon  the  amount  recovered  by  Awotin;  while  under  the  claimed  oral 
agreetaent,  the  swount  of  attorney's  fees  to  be  paid  was  not  subject 
ft©  any  contingency*  Moreover,  Awotin  was  to  pay  Abrams  under  the 
oral  agreement  on  account  f  1,000  within  a  few  days.  Aad  lAien  we 
fUTt'asr   oonsider  that  wiitia  the  written  contract  was  made  the 
prospect  of  recovery  was  smeh  brighter  than  when  the  claimed  oral 
agreoiaent  was  entered  into.  In  these  cireumstances  we  think  that 
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Mr,  Alabama  did  not  bring  himself  wltMn  tbe  rule  of  law  aboY® 
announced. 

In  the  Instant  case  the  written  contract  entered  into  between 
the  parties  Jtme  11,  1931,  recites  the  judgsent  entered  by  the 
Circuit  court  of  Oooic  eotsnty  agalngt  Awotin  when  he  sought  to  enforce 
the  repurchase  agreement  sj^ainst  the  bank,  and  that  Awotin  "is  also 
desirous,  If  In  the  opinion  of  the  party  of  the  second  part  it  will 
be  necessary  or  advisable,  of  instituting  any  other  actions  in 
oonaeotlon  therewith. «  And  the  agreement  further  provides  tha.t 
Abrams  agrees  "to  do  and  perform  all  necessary  eervioes  In  connection 
with  the  foi^going  appeal  to  its  final  determination  and  to  do  and 
perf03»B  all  other  services  ixntll  all  remedies  to  recover  for  the 
party  of  the  first  part  will  be  ead&austed, «  By  this  agreement  .ir. 
Abyaas  was  required  to  perfona  all  o'^rvioes  until  all  reiaedies  to 
reeover  were  ejehaustedifc 

For  the  reasons  statedf  the  oral  agreeiaent  was  without  oonsidera- 
tion  and  void* 

fhe  Judgment  of  the  Superior  court  of  Cook  eoimty  is  reversed 
but  since  no  recovery  can  be  had,  the  cause  will  not  be  remanded. 


^wxmmf  Bmm.m3, 


Mieraeyer,  j,,  concurs* 
Matchett,  J,  dissents. 
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THE  PEOPLE  OF  THE  STAfe  OF 
ILLINOIS,  ^"^'^x. 

Defendant  in  Error,  ""^ 


JOHN   ILSON, 


«*^' 


Plal|j,tiff  in  Error, 
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MR.  PRESIDING  JUSTICE  O'COrlMOR  DELIVERED  THE  OPINION  OF  THE  COURT. 


AH  Information  by  leave  of  court  was  filed  by  James 
Branch  charging  that  defendant,  John  v/ilson,  November  29,  1942, 
"unlawfiilly,  intentionally  and  maliciously,  did,  then  and  there, 
steal,  take  and  carry  away  with  the  intent  to  steal  the  same  four 
dollars  and  fifty  cents  in  1  wf ul  money  of  the  united  states  of 
America  the  personal  goods  and  property  of  the  said  Jamee  Branch." 

The  record  discloses  th-t  on  the  same  day,  defendant  was 
arraigned,  entered  a  plea  of  not  guilty  and  i&aived  a  jury  trial;  th^^t 
he  was  present  in  his  own  propier  person;  that  the  Court  "after  hear- 
ing all  the  testimony  of  the  witnesses"  and  argument  of  coun-el, 
found  defendant  guilty  as  charged  in  the  informs.tion;  that  the  value 
of  the  property  stolen  was  §4,50,  and  defendant  was  sentenced  to  be 
confined  in  the  House  of  correction  for  one  year.  There  is  no  report 
of  the  proveedings  in  the  record  so  that  we  do  not  have  before 
us  what  took  place  on  the  trial. 

defendant  contends  that  the  information  is  substantially 
defective.  The  objection  seems  to  be  that  the  information  fails 
to  allege  the  denominations  of  the  money  stolen  and  p  ople  v.  Hunt, 
251  111.  446,  and  cases  from  other  jurisdictions  are  cited.   In  the 
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Hunt  case,  the  prosecuting  witness  testified  bef  re  the  Grand 
Jury  giving  the  denominations  of  the  money  stolen  from  him.   In  the 
Indictment,  however,  it  was  alleged  that  the  denominations  were 
unknown  to  the  Grand  Jury, 

In  People  v.  gohen,  223  111.  App.  Sil,  we  had  occasion  to 
consider  the  Hunt  and  other  oases  and  said:   "in  our  oolnion,  an  infor- 
mation charging  the  defendant  with  the  larceny  of  'one  dollar  gjod  and 
lawful  money  of  the  United  states  of  America, »  is  sufficient  and 
not  80  indefinite  as  to  make  it  subject  to  a  motion  to  quash, 
nor  80  Insufficient  as  not  to  support  a  finding  and  Jud^ent  of 
guilty."  see  also  people  v.  pitron,  #42?2l,  filed  December  3.3,  1943. 

A  further  point  is  made  that  the  record  shows  defendant  was 
present  in  person  but  was  not  represented  and  further  that  the 
record  fails  to  show  that  the  trial  court  advised  defendant  of  his 
right  to  a  Jury  trial, 

^^   Peopl®  V,  Chavez  #42564,  filed  October  25,  1943,  in  con- 
sidering the  same  contention  which  is  now  before  us  we  said:  "Since 
there  is  no  report  of  the  proceedings  in  the  record,  what  the  court 
said  to  defendant  as  to  his  right  to  a  jury  trial  and  to  be  repre- 
sented by  counsel,  does  not  appear.  The  record  siniply  shows  t:tiat 
defendant  waived  a  Jury  trial.  In  this  state  of  the  record  it  Eiust 
be  presumed  that  the  waiver  of  a  trial  by  Jury  was  under standingly 
made  and  that  the  right  of  defendant  to  have  a  trial  by  Jury  and  to 
be  represented  by  counsel  was  fully  explained  to  him  by  the  court, " 
people  V,  slade,  319  ill,  App.  114  (abst.). 

In  people  v.  Parcoaa,  358  111,  448,  defendant  was  charged 

with  the  offense  of  carrying  a  revolver  in  a  motor  vehicle  with  the 

intent  to  use  It  in  the  commission  of  a  crime,  A  jury  trial  was 

waived,  he  was  foiind  guilty,  sentenced  to  the  House  of  correction 

and  fined  |300,  Thj@   evidence  was  not  preserved  in  the  record.  The 

court  there  said:   "The  court  in  the  trial  of  criminal  cases  is  bound 

to  see  that  coxmsel  is  provided^  when  requested,  for  defendants 
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unable  to  procure  such  assistance.  It  is  a  matter  of  common 
knowledge  that  In  a  court  such  as  the  municipal  court  of  Chicago 
hundreds  of  cases  are  heard  without  the  intervention  of  counsel. 
In  the  absence  of  a  sufficient  showing  to  the  contrary,  this  court 
must  presume  that  the  Judge  hearing  thiscase  In  the  municipal 
oourt  did  not  deny  a  request  for  the  services  of  counsel," 

The  Judgment  of  the  Municipal  court  of  Chicago  is  affirmed. 


JUDGMENT  Ai  FIRMED. 


Nlemeyer,  j.,  and  Matchett,  j.,  concur. 
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NATIONAL  CASUALTY  GO.j^^fi^-^ 
Corporation,  ^,  .-"-"^"" * 

^^-»"'""""'"  Appellee. 


U  PRESIDING  JUSTICE  O'COOTOR  DELIVERED  TH'^  OPINION  OF  THE  COURT. 


Plaintiff  "brought  an  action  in  the  Municipal  court  of  Chicago 
on  a  policy  designated  "Hospital  Expense  Policy"  against  fiefendant 
to  recover  hospital  expenses  incurred  by  him  as  a  result  of  an 
operation  for  appendicitis.   The  facts  were  stipulated,  the  court 
found  in  favor  of  defendant,  judgment  was  entered  accordingly,  and 
plaintiff  appeals. 

The  record  discloses  that  on  December  1,  1941,  defendant  in 
consideration  of  a  semi-annual  premiuEi  of  $6   paid  by  plaintiff,  issued 
its  policy  purportiag  to  insure  plaintiff  for  a  pe  iod  of  one  year, 
that  is,  from  the  date  of  the  policy  tonjanuary  1,  1942,  against 
"loss  of  life  through  accidental  means,  and  expense  incurred  through 
accident  or  illness  and  covers  hospital  residence,  x-rays,  operating 
room  fees,  anaesthesia  and  ambulance  service^  resulting  from  bodily 
injuries  sustained  while  t.  is  policy  is  in  force,  and  effected  through 
accidental  means  '***. "  Then  follow  specific  provisions  in  reference 
to:   "Accidental  Death  Indemnity,"  "Hospital  Expense,"  "X-Ray 
Examinations^"  "Operating  Room  Fees, "  "Anaesthesia, "  "Ambulance  service, 
"Maternity  Expense,"  and  "General  Conditions."  These  are  followeddby 
exceptions,  the  pertinent  part,  as  conceived  by  counsel  for  plaintiff, 
and  which  is  quoted  in  the  abstract  is  as  follows:   "Exceptions," 
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"This  policy  does  not  cover  expenses  incurred  for  slclmess  or 
accident  '***;  or  (8)  appendectomy, tonsillectomy  or  operations  in- 
volving the  female  genei*atlve  organs  imtil  after  the  insurance  under 
this  policy  has  been  maintained  in  force  for  one  (1)  year;  *-i^*. « 
As  stated,  plaintiff  made  one  seml-ainnual  premium  payment  at  the 
time  the  plolcy  was  Issued,  Decemher  1,  1941,  and  another  like 
payment  in  May,  1942>  so  that  the  premium  was  paid  for  one  year. 

Plaintiff's  counsel  in  their  brief  say:   "on  July  16,  1942, 
plaintiff  went  to  a  hospital  for  an  appendectomy  and  was  confined 
there  for  twelve  days.  He  claims  |;80.00  and  no  question  is  raised 
as  to  this  amount. « 

The  question  for  decision  Is  the  construction  of  the  policy 
which  in  the  absence  of  ambiglit.tyllB  to  be  construed  the  same  as  any 
other  contract.   If  the  policy  is  ambiguous,  the  rule  of  construction 
most  favorable  to  the  insured  will  be  adopted.  Jabara  v.  Equitable 
Life  Aeeur.  Soc,  280  ill,  App»  147;  Capps  v.  Mat.  Union  Fire  Ins,  Co., 
318  111*  350, 

In  the  instant  case  we  think  the  provision  of  the  policy 
involved  Is  clear  and  tinamblguous.  It  expresBly  states  that  the  policy 
does  not  cover  esqpenses  Incurred  for  appendectomy  \mtll  after  the 
policy  has  been  In  forve  one  year,  it  being  conceded  that  the 
expenses  of  $80  sought  to  be  recovered,  were  incurred  in  July,  1942, 
before  the  policy  was  in  force  a  year,  no  recovery  can  be  had. 

Since  we  think  the  policy  was  plain  said  unambiguous  we  deem 
It  unnecessary  to  discuss  the  case  of  sommers  v.  Fidelity  Mutual  Ald_ 
Assn.,  84  MO»  App»  605,  cited  by  ooiinsel  for  defendant. 

The  judgment  of  the  Municipal  court  of  Chicago  is  affirmed, 

JUDGMENT  MFIRfilED. 
Nlemeyer^  J,,  and  Matchett,  J,,  concur. 
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WC,   PRESIDING  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  an  action  a; gainst  the  Northwestern  Mutual 
Life  Ins.  CO.,  and  Fine  Arts  Building,  to  recover  damages  for  personal 
injuries  claimed  to  have  been  sustained  hy  her  on  account  of  the 
negligence  of  defendants.  Defendants  denied  liability,  the  facts 
v/ere  stipulated  and  by  agreement  the  parties  submitted  the  cause 
to  the  court. 

The  record  discloses  the  court  "enters  the  following  finding, 
to-wlt:   'The  court  finds  the  defendant  not  guilty. « » 

The  position  of  counsel  for  both  parties  is  that  on  December 
3,  1941,  the  "defendiJit"  who  owned  the  building  at  410  south 
Michigan  Avenue,  Chicago,  rented  »curtiss  Hall»*  located  on  the  10th 
floor  of  the  building  for  Saturday  and  Sunday  evenings,  February  7 
and  8,  1942,  to  an  "unincorporated  organization  of  which  plaintiff 
was  a  member,  known  as  the  Chicago  Little  Theatre  G-uild,  as  per 
contract,  photostatic  copy  of  which  is  hereto  attached  and  made  a 
part  hereof. «  Then  follows  the  photostatic  copy  of  the  contract  but 
defend£.nts  are  not  named  in  the  contract  at  all.  It  ie  signed  by 
Illinois  properties^  Inc.,  by  0.  A.  Relners,  and  by  the  Chicago 
Little  Theatre  Guild  by  V,  J.  Hall stein,  President.  But  for  the 
purpose  of  this  opinion  we  have  assumed  It  was  executed  as  both 
parties  stipulated.  The  hall  was  to  be  used  \>u   the  Guild  for  a 
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theatrical  production  which  was  to  be  given  toy  the  Guild  on  the 
two  nights,  on  the  afternoon  of  February  8,  defendants  let  another 
concern  use  the  hall  anfl  it  was  turned  over  to  the  Guild  at  5:30 
o'clock  anct  its  performance  was  to  begin  at  8:30  p.m.  The  guild 
was  to  give  a  performance  of  "Allison's  House"  which  it  had  also  given 
on  tlm   previouB  evening.  Certain  tapestries  and  draperies  and  all 
equipment  and  furniture,  props  and  special  scenery  for  the  stage  were 
supplied  by  the  auild  except  the  overhead  lights  on  the  stage,  the 
spot  lights  and  the  stage  curtains,  which  were  fully  flreproofed  as 
required  by  ordinance.  That  during  the  performance  the  G-uild  used  a 
lighted  candle  placed  on  a  table  on  the  stage  to  give  atmosphere 
for  the  presentation  ©f  the  scene.  After  the  stage  curtain  had  been 
closed  ©n  the  last  act,  certain  draperies  used  as  props  in  the  pro- 
duction by  the  Guild  came  in  contact  with  the  lighted  candle  and 
plaintiff,  in  attempting  to  put  out  the  fire  was  burned,  and  it  is 
to  recover  for  her  injuries  that  she  sues. 

In  addition  to  the  above  facts,  the  stipulation  shows  that 
"The  defendant  had  no  prior  knowledge  thalt  any  special  electrical 
lighting  equipment  was  intended  to  be  installed  by  the  Chicago  Little 
Theatre  Guild. » 

Plaintiff's  theory  of  the  case,  as  stated  by  her  counsel,  is 
that  "The  defendants,  owning  and  operating  a  theatre  to  which  the 
public  was  invited  were  bound  to  keep  such  hall  reasonably  safe.  They 
pennitted  use  of  a  candle  in  close  proximity  to  curtains  and  d««peries 
which  had  not  been  fiireproofed  as  required  by  the  fire  prevention" 
ordinance.   "The  use  of  the  candle  was  brought  about  by  reason  of  the 
fact  that  a  wall  of  the  'set'  had  been  dismantled  and  a  grand  piano  had 
been  placed  on  the  stage  by  the  owners,  for  a  recital  and  after 
rebuilding  of  the  wall  and  removal  of  the  grand  piano  from  the  stage 
no  time  was  left  to  place  the  electric  lighting  equipment  and  a  oaiadle 
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had  to  be  used  instead.  That  negligence  of  the  guild.  If  any, 
could  not  be  imputed  to  the  plaintiff. « 

Upon  consideration  of  the  facta  &fl  stipulated,  we  are  of 
opinion  that  plaintiff's  theory  ©f  the  case,  under  which  she  claims 
defendonte  are  liable,  cannot  be  euatained.  Plaintiff  was  an  active 
Beaber  of  the  Guilds  the  stage  was  properly  prepared  and  fireproofed 
by  defendants,  they  had  no  knowledge  that  the  candle  was  to  be  used 
by  the  Guild,  and  in  these  circumstances,  we  think  defendants  were 
in  no  way  liable  for  the  unfortianate  accident  which  resulted  in 
injuries  to  plaintiff. 

The  Judgment  of  the  liuniclpal  court  of  Ohicago  is  affirmed, 

JUDOIUERT  AFPIRMSD. 
Niemeyer  and  Matchett,  JJ«,  concur* 
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NICHOLAS  HUDELMM, 


MAYKR  HAIMO^CtTZj^^sfTso  known   ) 
as  SAMUEL  HOMAN,  ^^^^.^^  ) 

.^<^       Appellajit.       ) 


MR,  PRESIDING  JUSTICE  O'COMSOR  DELIVEwSD  THE  OPIIION  OF  THE  COURT. 

January  14,  1941,  plaintiff  caused  Judgment  toy  confession  to 
"be  entered  against  defendant  on  a  promissory  note  for  $1,125  dated 
Novcm'ber  £9,  1930  and  due  January  15,  1951,  made  by  defendant 
and  payable  to  the  Foreman  State  Trust  and  Savings  Bank.  The  judg- 
ment was  for  the  face  of  the  note,  interest  and  attorneys'  fees 
aggregating  12,083.74,  Nothing  appears  to  have  been  done  until  June 
9,  1942,  when  an  exeaution  was  issued  and  a  demand  made  toy  the 
sheriff  on  defendant  July  £,  1942.  seven  days  thereafter^  July  9, 
1942^  defendant  filed  his  petition  and  moved  the  court  to  open  the 
judgment  and  for  leave  to  defend.  An  order  was  entered  continuing 
the  matter  until  September  10,  1942,  other  orders  were  entered  con- 
tinuing the  matter  and  on  April  7,  1943,  defendant  filed  a  supple- 
mental affidavit  or  petition  setting  up  some  facts  other  than  those 
mentioned  in  his  original  petition.  May  4,  the  matter  came  on  to  be 
heard  on  the  petition  and  supplemental  petition  or  affidavit.  The 
motion  was  denied,  the  Judgment  confirmed  and  defendant  appeals. 

The  question  tov   decision  is  whether  the  petition  and  supple- 
ment set  up  a  meritorious  defense  and  on  this  record  we  must  assume 
that  the  material  allegations  of  the  petition  and  supplement  are 
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The  relation  of  the  parties  as  appears  from  the  petition  and 
supplement  and  many  of  the  matters  involved  were  before  this  court 
in  Mudelman  v,  HaimowitZj  314  111.  App.  329  and  the  judgment  of  this 
court  was  affirmed  in  382  111.  87,   The  parties  were  co-owners  of 
certain  premises  on  which  there  was  a  trust  deed  securing  a  balance 
of  045,000,  The  trust  deed  and  all  mortgage  papers  were  oimed 
by  the  Foreman  Stat©  Trust  and  Savings  Bank  and  the  parties  desired 
to  have  the  time  of  payment  of  the  indebtedness  extended,  Hegotiations 
were  taken  \xp   with  the  Foreman  Bank  and  the  time  of  payment  extended  foi 
a  period  of  five  years,  and  for  granting  such  extension,  defendant 
Haimowitz  executed  the  note  in  suit  paysJile  to  the  Foreman  Beoik  for 
their  charges  or  commissions  in  extending  the  loan.  Afterward  the 
Foreman  Bank  was  taken  over  by  the  First  National  Bank  of  Chicago 
a.nd  the  mortgage  papers,  including  the  note  in  suit,  became  the 
property  of  the  First  National  Bank,  lifter   a  considerable  period  of 
time  plaintiff  obtained  the  mortp;age  papers  including  the  note  in 
suit  fr^m  the  First  National  Bank  of  Chicago  by  paying  $12,977,76. 
When  the  case  above  mentioned,  314  ill,  App.  329,  was  before  us  v/e 
held  that  Nudelman  could  recover  only  one-half  of  the  amount  he  paid 
the  First  national  B&tnk  for  the  mortgage  paper®.  The  note  in  suit 
was  not  specifically  mentioned  but  in  the  case  before  us  it  is  averred 
in  the  petition  and  supplement  that  it  was  purcliased  as  part  of  the 
mortgage  papers,  above  mentioned,  by  plaintiff  from  the  First  National 
Bank,  In  these  circumstances  we  are  clearly  of  opinion  that  defendant 
made  out  a  prima  facie  defense  and  the  court  should  have  opened  up 
the  Judgment  and  given  him  leave  to  defend. 

The  order  of  the  Circuit  court  of  Cook  county  is  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance  with  the  views 
herein  expressed, 

REVERSED  AND  REJSMDED. 

Miemeyer,  J.,  and  Matchett,  j,,  concur. 
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Siijoo  Bldi  o^.otscf  Bnev  b9v£ortil  eiaMJ^sfli  e£it  to  xw^a  btia  tcmmmlqqm 

Btiii  ^0  itnatajjBjjt  »ii^  htm  QSS    ^qqA  .1X1  ^15  j^fJiycgiaH    >v  n^yl&liiJM  ni 

"io  B'xdsmo'-oo  9ie»  a©13-isa  ©xiT     SB   .III  285  nl  Jbeantltta  sew  ttjjoo 

SenKo  Slew  Bieqaq  ©^agci"'iOia  XIb  l>xia  Jb90£>  iauit  ©ilT     .OCX) ,3*4  to 

J&stiael)  B9l&iBq  od^  bR&  in£,B  s^Rl^nce  bmB  tHUtT  9i&tB  aamenol  9dt  x<^ 

Baolt&lio^eyi     ,bobrtstxs  aseab&t^BbaJi  sdi  lo  inem%Aq  to  smli  edi  svbxI  ot 

ol  beba»^xe  itnf^Uf^Bq  lo  bbM  9di  baB  :ixi&&  asm^iol  odi  dilv  qu  nelad'  eiwr 

9jc£d'  bt&m't'^titA     .flsoi  ^riii'  siill)n»*x®  «1  anolselftiraoo  no  a«ST:srfo  tlewl^f 

mi^  saisoecf  td'Jtwa  ni  ®ion  «ri*  §«U&*rl9iil   »aTc«q«<i  98«3*rroffl  sdi  bn& 

ni   sa'on  sxi'd'  ■gniJ^iiXoal  eisqaq  iksagstnoK  aif:f  &«alA^(fo  'illinLalq  ^mti 

,8V»YW,si|  3i!ti^ac[  x<^  ©s^oi£fO  1:0  jlnss  XAnoiy^H  jTbiI*?  »ri*  moil  #l«a 

9w  au  Biot&ci  asw   «@§S   *qqA  .III  MS  «£s£tci^£tefii  •vocTa  «a»o  »rl;}^  nocfw 

biaq  &d  imiOBi&  odt  "io  tIj»ri-®xio  t*^©  *£«»vo©oi  Jbljuoo  aB«XeJbxiI!  ^jariJ-  bl^d 

tlUB  Hi  9*0fl  act'f     ,B'x9q4&q  sga^s^xoa  surf*  *JOt  JtcL'^a  IafiolJ*sIi  tatl'?  Wit 

fcsi'fsva  »i  fl  m  stolsd"  ssjs©  ©ii*  til  #0cf  6«jfxoI*fl»ffl  xXlJW)Jt1tlo»<|B  t^n  »aw 

sd;r   lo  d'ljsq  8«  bs/Bi^^'-asq  bsv  tJt  9 Mi  tk-i^m^lqaun  bna  tioltli9q  9di  El 

j.QlisiVi  ;fBiil%  QciS  ffiO«xl:  Vtltttlaiq  ^tf  ^beaolir  <^a  evods   ^a^eqaq  ^-^ee^inois 

icmba^J^b  tMt  nolnlqo  to  %li&elo  9is  aw  8»6na*asj««il9  ♦aarf.J'  nl     nJfflse 

qu  S>9a9qQ  ©y.'sjI  feXuoxia   i^Xi)•o»  mit  Ms  *t3C9^1#>&  sXo&l  J3gi'ic[  a  tuo  9bstt 

,Jbn9'i9b  0*  vv»9£  aid  aa^tg  baa  tneagJbwJ,  ed? 
irid-  £)i5fi  fetjaiavsi  si  Y,i*£is/oo   ioo^  to  d'Kroo  i*ix;«^i&  *c£*  to  t9bto  erfT 

Bwsiv  ex£J  ri^iw  ©©rtafeTioo©^  ni  B'3«il)sd»o«r«r  'ra/itiu"*  lol  J^fimsmfn  8awi:o 

^^•aae'xqza  niarrsil 
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PEOPLE  OF  THE  STATE '^OF-OJilNOlS, 
Defendant  in  Erl'QJE'i 


al  Court, 
<3ook  County. 


EDWARD  STURCU>-"'" 

plaintiff  in  Error, 


MR«  JUSTICE  MATOHETT  DELIVERED  THE  OPIMION  OF  THE  COURT. 


Plaintiff  in  error  was  indicted  for  the  crime  of  malicious 
mischief.  The  indictment  alleged  that  on  December  2,   194£,  he 
feloniously,  etc.,  destroyed  eight  bottles  of  whiskey  of  the  value 
of  $4,05  each,  the  property  of  Tom  aerald,  without  the  consent  of  the 
owner.  On  trial  by  Jury  there  was  a  verdict  of  guilty  with  a  finding 
of  property  to  the  value  of  $14,50,  thus  reducing  the  offense  to  a 
middemeanor.  Defendant  was  sentenced  on  the  verdict  to  pay  a  fine 
of  i|200  and  serve  a  term  of  three  months  in  the  County  Jail. 

Tho   acts  constituting  the  alleged  crime  took  place  on  the 
morning  of  December  2,  1942,  at  701  North  Clark  Street  in  the  City 
of  Chicago,  in  a  tavern  known  as  the  Royal.  Fred  stein  was  the 
bartender* 

Stein  testified  that  on  the  morning  of  December  2$   1942, 
defendant  came  in  and  told  him  to  get  hold  of  Gerald  and  tell  Tom 
Hill  to  quit  calling  up  the  police  department,  stein  v^as  behind  the 
bar.  There  were  a  couple  of  ash  trays  on  the  bar.   The  next  he  knew 
defendant  threw  two  ash  trays,  breaking  eight  battles  and  spilling  the 
liquor.  Stein  says:   "He  told  me  fe©  close  up  the  joint  and  keep  It 
closed,  "  Defendant  went  out,  csjne  back  in  about  an  hour  and  said 
again  to  tell  Tom  Hill  not  to  be  calling  up  the  police  department.  He 
further  said,   •'!  want  this  place  closed,  and  keep  it  closed",  and 


( 

•V 

^v       •  trlOflUTB   OflAWaK 


,Tf3wos?  aw  10  1101111*^0  ^T  aaie?vuaKi  TraHOTAM  bditeul  jm 

■M  l^sK;I   45  locTffieosa  no  ^Bdi  b9:gQiIs  iasmiolbal  exlT     .lelaoaltn 

r^nJtt  B  iifti.-  xilJ.sj'g  lo  o._.  .;-.    &  saw  ot»x1^  Viut  x*'  Xaii:r  nO     .laiiwo 

.,  orf  ssnsllo  eri^f  •galosjbQi  ^asdt   ,Oa,*-I^  lo  ©wIbv  erii  oi  x^n^qoiq  lo 

enVi  B  x^^*   ''^^   «5t/13i'3V  erid'  flo  beoaeiiciBB   q«w  ^nsinsl&Q      .noxiseiStJ&AJUi 

,11,^^^.   ,  -.-  cO  3J:i*  ni  actxtjROffi  esiri?  lo  arra^T  js  avioa  bis&  OOSt  ^© 

nrlj   rtc  aojsXq  i[o6Ji"  erai'to  itagsIlB  edd^  gniiw^i^anoo  a;^OB  exlT 

„-..:  :i    doai^fe  2.1B10  ditoa  XOV  Jb   <2*^GI   ^2  lecffljaoea  lo  snlxnom 

©fi;.  jBJT;  SoiHi      .Xji^o/T  ejdtf-  ss  avoaji  mor&i  a  nl   ^O'^&olriO  lo 

•  TOfifiSi'njBCf 

4.  ^      .oo'iseosci    io  sftjtnioci  eriJ  xio  tfari;^  beilliB9i  nlecfS 

EOT  XIos  .L.319*  1©  blod  i&-g  &^  ailh  bio^  biLs  al  aniAo  *flBf>«el9f> 

•i-'l*  Jbnlrisd"  aBW  niscrs      .Jnai'^isqai)  soiXoq  sdi  qis  gnillso  Jiup  oi  IXIH 

W9ri:£   »ri  *x9Xi  e.  _       ,  •._-  :;o  8Vi5'x;f  rfs^   lo  ©Xqirco  &  ©isw  otariT      ilAtf 

enJ  :?iirxIXlqs   5nB  sslvtlocf  :}±^le  gciifjBS'Xcf   ^a'^A'i;?  rias  osf*  veidi  tcmbaelab 

i.:  qoe:*  ^xis  JnioJ.    .        ;x  ©aoXo  o*  eia  AXo;t  eH"      :axjGQ  nle;Js      .lowpiX 

bl&Q  JboB  luod  n&  &isodl&  aX  ilos^  ©euoo    ,*mo  taw  tn&btiBlQQ.  ••  .JbsaoXo 

eK     .?n9»:f'TBq96  aolica  Siit  qu  giiilXBO  etf  o*  Son  XXIH  aoT  XXad"  otf  ni,a^ 

.5n*   t'lLsaoIo  :fj::  q«»J[  ^hb   ,f>83oXo  aojsl:;  alii;;^  cfrisw  l«      ,M*a  i«£{*«iwl 


2, 

walked  out.  He  retrumed  later  with  a  lady  and  ordered  rerreshments. 

About  an  hour  afterwards*  Officer  Martin,  Sharuon  and  Kinsella  ceuae 

In.  Tiaey  had  no  warrant  but  struck  defendant  and  took  him  Into 

custody. 

Defendant  did  not  testify.  Thevdefense  Interposed  was  that 
defendant  was  a  part  owner  of  the  Rojral.  If  he  was,  he  could  not  be 
guilty  of  malicious  mischief  with  respect  to  property  of  which  he 
was  an  owner.  The  court  so  instructed  the  Jury, 

The  testimony  in  the  case  centers  around  three  taverns  of  the 
same  general  character  operated  in  this  neighborhood,  the  Diamond 
(or  Diamond  Lounge),  The  pelican  and  the  Royal.  The  Diamond  was 
owned  by  this  defendant,  Tom  Gerald  and  Tom  Hill.  These  three  also 
owned  the  pelican.  The  Diamond  and  the  pelican  did  not  prove 
successful  ventures  financially  and  closed,  G-liokoff  the  manager 
testified  the  Pelican  closed  November  1,  1942. 

Wlnen  the  pelican  closed  all  the  stock  in  trade  was  moved 
to  the  Royeil,  stein,  bartender  at  the  Royal,  so  testified^  and 
Tom  Gerald,  prosecuting  witness,  admitted  this  with  some  reluctance. 
First  he  said  the  cash  register  only  was  taken  frombthe  pelican  to 
the  Royal J  later  he  admitted  an  expressman  hauled  the  merchandise 
from  the  Pelican  to  the  Royal.  The  name  of  this  expressman  was 
Ruffalo.  He  was  not  called  as  a  witness.  The  evidence  shows  that 
the  poorer  furniture  and  equipment  at  the  Royal  was  moved  to  the 
pelican.  This  included  the  piano  at  the  Royal  which  went  to  the 
pelican,  about  to  be  taken  over  by  ttxe  creditors,  and  the  better 
furniture,  including  the  piano,  was  taken  to  the  Royal.  Gerald  at 
last  described  what  happened  by  saying  that  ssAien  the  pelican  closed  he 
took  «what  he  had  coming".  He  said  this  was  stuff  he  personally  owned 
which  was  loaned  to  the  pelican. 


•3 

9m&Q  «Il8snlX  Jbxifi  R^nrjaae   taidE«i6M  iTOll^O   tsMjawis^la  luoii  aa  ItfotfA 

©cf.tfetfl  J^Xiios  «&  taaw  ad  %l     .Xat<tf(  arf^i-  to  *x«nwo  ;Jisq  a  s««  ;fxu5J&fl«l9l) 
Bd  df^ldm  to  x^J^'isrtjoiQ  od"  3"o©qst5rr  ri^tiw  Tt«l£foeiffl  awololXjifli  to  ^S'llirg 

B&vf  SxnomslQ  &df     .lAi^oH  ai*  bem  oaoIIqi  ©xlT   Jsanuoj  Jbcoa&lG  10) 

osXte  QSiiid-  saeilT      ,IIii{  aioT  baa  BX^teO  ffiOT   «,*ii3.?»n8^9fe  &M;f  %cf  i>»inro 

8\  id  J  &a»  SaomaXG  ©rfT     ^iifioiXel.  »ci:f  Jbenwo 

te:^&£Lfm  adJ   ilo^oxlc*     ,B98oX©  ijfiii  ■^XXsidftsflil  asiUdiiev  Xirtcaaeooua 

BnjB  ^l>©i'iX3"a  s*  03    tXB-^o;{  &di  t£,  lebjRpii&d  ^al&^Q      .Xja^ofi  9di  ot 

,9oxis;fo«X©'x  aajoa  ri;J"Xw  ajtil;f  ^ed'JlifllJB  t«a«£^iw  sxjlSwseacrtq  i^bLvioi)  moT 

ojJ^  j3«oiX85  ©d*<jjBOTTt  fl©2lsJ  SBW  -^Xflo  ^©tfalgea  xlsito  9d^  &l&a  sd  d'siil 

(9Bil>xss£l»iea  9di  mXu^  r*\aBts3«w<pt«  ««  l>&;J*iiaius  axl  •i^tf^aX    jXjbyoH  w1# 

'  ■" '.-0 

aisw  natteaonqxs  sM*  to  ssesn  aaiT     .Xs-^oH  ©diJ^  Qt  n3©XX«<l  •iid'  moil 

^Ai  oi  ia&ii  xloXriw  iji\o  Ja  ©xueiq  sriJf  £)8Jbi/X©ni  sirfT     ,flBolX9^ 

•X9vt;j9.el  9il^  Bnx    »a«3:cli:*0'ic   si.v.j  ^q'  -X'sr^/o  noA&i  sd  od^  ^jJodB   ,nsolX9l 

*/,.   bX.6ie)D     •XjsTjoK  ftrit  o^'  aeifid"  aijw   ,«HjsXq  •xlt  g^JLbwXoni    ^etuttcnul 

ed  beaoXo  iwoXX®'^:  arii"  fldxfe  tfjaff:^  gnX"^Ae  xcf  ^i(i©oc»xf  i&dv  b&dlio89b  iasl 

hBO&Q  iLisinprnsiq  ©rf  ttf/^a  s«»  Sildt  blm  oH     ."s^-^^oo  J^*^  ^  t&d!s**  loot 

«aiS8iX8<l  silsf  o^  b9aB0l  a£w  doidw 


3. 

Defendant  put  $1250  into  the  Pelican  and  the  Diamond, 
apparently  $250  of  this  to  Gerald  at  the  pelican  and  $1,000  at  the 
Diamond,  paid  to  Tom  Hill.  The  liquor  license  atvthe  pelican  was 
in  the  name  of  Sol  Baker,  who  was  a  bartender  at  the  Royal,  etein 
aald  he  did  not  Know  whether  Oerald  had  a  partner  at  the  Royal, 
Defendant  patronized  both  places.  The  evidence  sho.vs  the  name  of 
defendant  never  appeared  on  any  papers  in  connection  with  either  of 
the  two  places,  in  which  without  doubt  he  had  an  interest,  Geiald 
described  the  situation  by  saying  defendant  was  a  "silent  partner"  in 
the  Diamond  and  the  Pelican.  Evidence  for  defendant  tended  to  show 
that  In  the  fall  of  1959  defendant  purchased  an  interest  in  the  Royal. 
The  lease  was  purchased  from  Arthur  Calder  in  the  names  of  G-erald 
and  a  man  named  Lapint  through  Marr,  who  acted  ae  real  estate 
broker,  a  bill  of  sale  was  mad©  out  but  is  not  in  evidence.  Defendant' 
name  did  not  appear  on  the  paper,  Marr  says  defendant  brought 
Gerald  to  him  and  recommended  both  Lapin  and  G-erald,  He  says  defendant 
told  him  if  they  did  not  pay,  he  would:  that  defendant  had^  made  similar 
promises  to  him  in  connection  with  other  places,  and  that  he  relied 
dn  fels  promises.  The  sale  of  the  Royal  included  fixtures  and  good 
will.  The  down  payment  was  |1,000,  Marr  says  it  was  his  recilleotion 
fiefendant  paid  |500  on  the  deal  and  guaranteed  the  paymenfitof  ^1,500 
more.  He  aays  he  heard  Lapin  ask  defendant  to  be  a  partner  and  the 
defendant  replied  "Yes";  that  both  Lapin  and  Gerald  asked  defendant 
to  spend  his  time  there  and  help  in  the  business.  Marr  also  says 
that  before  the  deal  was  closed  a  man  named  Heenan  came  to  his  office 
and  gave  defendant  S500,  which  he  put  in  his  pocket,  Heenan  testified 
that  at  the  time  in  question  he  was  in  business  with  defendant  and 
that  in  connection  with  the  Royal  deal  he  took  |500  to  i^iarr's  office 
and  gave  it  to  defendant  in  the  presence  of  Marr,  Heenan  admitted 
that  in  the  gambling  world  he  was  known  as  "Frank  Chance",   There  were 
other  witnesses  who  might  have  fittingly  assumed  a  like  surname,  iiiarr 
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^baom&lQ.  9£l*  6nj3  obo llel  &£ii  oinl  Oesl|  ttsq  itaMtt»t»9. 

B«i»  ns«il»<l  ©it^vS-s  sansoiX  lowpll  snT      .XXlH  aoT  oit  Blaq  »iJnoiTfAiG 

M«*?:9&     .d'ed'-fCJtM  ;s»  b&£t  ©iJ  tiifffoJ&  ^troxitfiw  ifoldw  at   ta»o/iXq  ©**  »d* 

viOfle  ocj-  i>fiorie:i    J-fiBfjisslab  •s©'!!:  «i9fi»friva     •flfioif^"?  Wi*  Alia  fi/somalG  ad* 

,LsiXOF,   9dt  al  d"a  sa.G^Mi/q  ^tiBhaet^h  esQI  lo  list  ftrf^  nl  t&d^ 

ftlsisfj  ic  eewssfi  9il?  ni  i9bl&^  iird&*£A  otO'i^  l>ea«n(«ifq  b«w  fteeal  ejfT 

hiii&jcisloa     »aojs©i)iv9   1  31  ;j0d  ttite  &fmB  b&v  aXaa  lo  XXld  a     .isaloicf 

tfjciaijoid  JriisfinatoJs  a"?jsa  'iiJiM     .leqsq  «il;f  no  tBeqqs  *©«-  Mb  •&&£! 

toBtjfislsfe  a^jass  e-H     ^hl^ioij  b/ts  «iq«J  iS#o€f  jbaJiiixeruiaooeT;  fina  aiif  o*  Mj8t©-D 

uaXiais. >&^Bi.^j|^  ;J'iiBl3no'3:©£i  jrafi:^    ^fsXiJ-ow  &d  ^xm  *«n  J&X&  t;®*^*  ^^  aXil  f>Xo^ 

fioos  btiB  66tiS!^xlt  iisbislotit  X^toH  mi;;^  Ic  sX.^a   edT     .aaalseTiq  aXflf  no 

aolioeilSoBt  alti  ,    JO^XI  a^w  dfiOfflxsq  nwol>  arff     .Xliw 

5        ioitfeiemt^q  *^^  Bsie^njB'XjBWS  Ms  XisaS  arfd^  «o  008|  fiiaq  JnB^nfttaft 

axld-  fins  ieji:ft£)q  .y  gd"  oJ  i^m^&n&t^b  idaB  nlqjaj  Msaatl  wf  at»B  »H     •«iora 

^ii&l>a#1:fe^  fc9:Saa  Mai&B  Bxxa  fiiq^  xfeJ^oef  ;^»4l5J-   J^esy^  l>«iXq«i  #fsfif)fi0t»l> 

a'^fSB  osXa  *srism     ,8ae«laja-d  ©n'J  ffiX  qX»tt'  baa  aiswfd^  ®«Jt*  alcC  Srteqa  c^ 

ssl^l©  aXri  o"  n^naeK  fisasBis  KfeS?  a  6«aoXo  saw  £a»6  »rf*  aiotecf  ^ejltf' 

BeltX^sad-  xtstte^H     ^cJaaC&oq  aM  nx  Jxrq  ©jtS  rioJLrf«r   ^,00d^.  ^n.ai>KOlo6  evfig  ban 

fcjfts  ^nBJ&n9'?:«5;  aanlKM  jsi  a^sW'  aii  noltfaax^p  ai  »fflX*  edt  ^»  tnAi 

soti  ot  OOe^  toot  ©.cX  Xa»J&  X*n20ig  eii^  ditw  aoito^aaoo  a±  tfari* 

l)9u3-ii2DB  nemteH     ••s'SiBM  to  ©©n^a^^q  atcic!   ni  #n6firi9'i«.b  od   ^1  ?vbS  Iwhb 

fi»'i»ft'  eati>rr'i      ."aoiieilci  Jixia'i'i"  as  xiwomi  a£W  ad  fiXiow  '^alLdeus^  9^  tii  ^AriJ 

•xijom     «e£aainji;a   s»^:iX  &  Jbaasjuaajk  X-^B^^^^^^^  «t^  i'dgiai  odw  aaaaan^lw  lad^o 


said  defendant  is  a  handbook  operator;  that  he  (Marr)  made 
leases  to  himi  but  the  leases  were  always  signed  by  someone  else. 

Stein  said  that  after  the  tray  Incident  he  called  up 
Gerald  and  told  him  what  had  happened,   Gerald  says  he  did  n.t 
make  any  complaint  to  the  police;  that  he  and  defendant  were  always 
friendly  and  called  each  other  by  their  given  names,  stein  says 
defendant  was  a  good  customer  and  gave  tips,  gteln  says  as  long 
ae  defendant  paid  fot  It  he  could  have  broken  anything  he  wanted 
to.  In  this  case  he  dlS  not  ask  him  to  pay,  aerald  says  the  police 
called  him  and  asked  him  to  go  to  the  static^.  He  did  not  know 
defendant  had  been  arrested,  Serald  said  he  was  not  "mad«  at  defendant 
on  account  of  the  breaking  of  the  bottles.  He  admits  that  defendant 
had  put  |1,000  Into  one  of  the  other  places  In  which  they  were  Inter- 
ested together  and  ^250  more  Into  the  pelican,  where  they  were 
likewise  Interested, 

Gllckoff  manager  of  the  pelican  testifies  he  heaaficlas  many  as 
10  or  12  conversations  in  which  Gerald,  Hill  and  defendant  took  part, 
in  which  they  discussed  the  business  of  the  Royal  and  defendant  asked 
for  the  return  of  the  money  he  had  lost. 

The  evidence  recited  above  tended  to  show  defendant  had  an 
Interest  in  the  goods  at  the  Royal;  The  state  was  bot  slow  to  sense 
the  situation  and  by  way  of  rebuttal  offered  two  items  of  evidence 
received  over  the  objection  of  defendant  tending,  as  it  was  argued 
to  the  Jxiry,  to  prove  Gerald  was  sole  owner,  Gerald  was  asked  on 
cross-examination  whether  he  had  given  his  consent  to  have  his  name 
endorsed  on  the  Indictment  as  prosecutor,  in  conformity  with  Section 
7,  paragraph  75-7,  Illinois  Revised  statutes.  His  reply  was  that  he 
did  not  remember.  The  State  thereupon  put  the  First  Assistant  state's 
Attorney  on  the  stand  as  a  witness,  and  over  objection  he  was  allowed 
to  testify  that  on  December  11,  1942,  when  the  case  was  presented  to 
the  Grand  Jury,  Gerald  was  present  and  testified,  that  the  witness 
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aeactlw  adt  isidi   t^aitXtaat  ba&  tnaaaiq  baw  blAioO   ^X'iuj,  ktum>  ^^^ 


5. 

asked  Mm  whether  the  property  destroyed  was  hlej  that  he  replied 
«Yea";  If  he  understood  he  was  named  prosecutor  In  the  indictment, 
and  that  Gerald  said  «yes«;  that  he  was  asked  if  he  would  testify 
as  a  prosecutor  at  the  trial  and  would  carry  through  the  prosecution, 
and  that  Gerald  said  he  would. 

Also  over  ohjection  of  defendant  the  state  offered  and  the 
court  permitted  to  be  received  in  evidence  a  written  agreement  dated 
February  16,  1940,  more  than  two  years  prior  to  the  incident  on  which 
the  indictment  was  based.  This  paper  was  signed  by  Lapin  and  O-erald, 
It  is  in  redxmdant  legal  phrase^alogy.   It  purports  to  be  witnessed  by 
one  Stelner,  Neither  stelner  nor  Lapin  were  called  as  a  witnesses. 
The  paper  is  typewritten,  apparently  dictated  by  a  lawyer,  recites  at 
length  that  Lapin  was  transferring  all  his  intetest  in  the  Royal  to 
Q-erald,  etc,  &b   already  stated,  this  paper  on  its  face  was  executed 
more  than  two  years  prior  to  the  incident  described  in  the  indictment. 
Defendant's  name  did  not  a.^^pear  on  the  paper.  There  was  no  proof  he 
had  ever  seen  it.  Defendant  objected  to  its  introduction  as  pure 
hearsay. 

Defendant  earnestly  contends  the  court  erred  in  admitting  this 
paper  as  well  as  the  oral  evidence  of  the  State's  Atto3meyj  above 
recited,  and  says  the  Judgment  should  be  reversed  for  these  reasons. 
We  hold,  however,  defendant  brought  out  evidence  which  made  the 
evidence  of  the  State's  Attorney  as  well  as  the  document  dissolving 
the  partnership  admissible.  The  evidence  of  defendant  tended  to  show 
that  the  Royal  was  purchased  in  the  fall  of  1939  by  Lapin  and  Gerald, 
The  indictment  charged  Gerald  was  the  sole  owner  at  the  time  of  the 
alleged  crime*  It  was  therefore  necessary  for  the  State  to  show  that 
Gerald  had  become  the  owner  of  Lapin' s  interest.  The  agreement 
dissolving  the  partnership  and  transferring  Lapin' s  interest  to  Gerald 
was  therefore  admissible.  For  reasons  of  the  same  kind  we  hold  the 
evidence  of  the  State's  Attorney  was  also  admissible,  on  cross- 
examination  of  Gerald,  defendant's  attorney  sought  to  discredit 
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Gerald's  testimony  to  the  effect  that  he  was  xaAm   the  sole  owner  of 
the  goods  destroyed  hy  showing  Gerald  did  not  remember  whether  he 
had  given  permission  to  have  his  name  endorsed  on  the  indictment  as  a 
prosecuting  witness.  Ie  order  to  disprove  this  the  state's  Attorney 
took  the  stand  to  give  evidence  of  the  fact  that  Gerald  had  given 
such  permission.  The  evidence  was  admissible  for  that  purpose  although 
no®  admissible  to  prove  exclusive  ownership  of  the  Royal  by  Gerald  but 
defendant  did  not  object  on  that  ground.  We  hold  it  was  no  reversible 
6rror>  such  being  the  facts>  to  admit  this  evidence. 

It  is  urged  the  court  erred  In  denying  defendant's  motion 
for  a  continuance  because  of  a  prejudicial  article  published  in  a 
Chicago  morning  newspaper  about  the  time  of  the  beginning  of  the 
trial,  people  v.  Ulrloh,  376  111.  461,  468,  is  cited.  It  does 
not  appear  that  any  of  the  Jurors  had  read  the  article  complained 
of  or  that  defendant  was  Injured  thereby. 

It  is  also  urged  that  the  court  erred  In  refusing  t©  permit 
the  witness  Marr  to  testify  to  the  effect  that  defendant  always  paid 
when  he  said  he  would;  that  he  never  failed  to  keep, a  promise;  that 
he  had  always  found  him  to  be  reliable  in  his  business  dealings,  etc. 
We  hold  it  was  not  error  to  exclude  this  evidence. 

It  Is  contended  that  the  argument  of  the  State's  Attorney  was 
unfair  and  prejudicial.  We  find  only  one   objection  by  defendant  on 
this  ground.  The  State's  Attorney  called  the  attention  of  the  Jury 
to  the  fact  that  the  evidence  showed  that  Just  after  breaking  the 
bottles  defendant  directed  the  dice  girl  and  others  at  the  Royal  to 
line  up  along  the  wall,  which  they  did;  that  a  customer  named  solvay  ran 
out;  that  defendant  ran  after  him,  telling  him  he  would  shoot  if  he 
did  not  stop;  that  a  noise  was  heard  outside;  that  the  evidence  did 
not  show  the  nature  of  the  noise  but "the  Jury  had  a  right  to  make 
their  own  inferences  as  to  what  it  was  from  the  evidence.   Defendant 
objected  to  this,  and  the  objection  was  overruled,   iVe  hold  there  v/as 
no  error  in  the  ruling. 
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Some  complaint  Is  made  as  to  the  instructions.  We  find  the 
Jury  was  ftilly  and  accurately  instructed  as  to  the  law  aoplicable 
to  the  case.  There  was  only  one  defense  on  the  merits.  This  was  that 
Gerald  was  not  the  sole  ovmer  of  the  property  destroyed  but  that 
defendant  owned  an  interest  in  it.  The  instructions  covered  this  point. 

We  have  hesitated  somewhat  in  this  case  to  say  the  State 
proved  (Jerald  to  be  the  sole  owner  of  the  goods  destroyed  beyond  a 
reasonable  doubt.  The  evidence  shows  that  goods  and  merchandise  from 
the  pelican,  when  it  closed,  were  moved  to  the  Royal,  but  Gerald 
testified  that  the  only  property  that  he  took  from  the  Pelican  to  the 
Royal  belonged  to  him  personally;  that  he  had  loaned  it  to  the 
pelican. 

The  case  is  imusual  in  its  circumstances.  Much  of  the 
evidence  given  by  many  witnesses  was  of  a  kind  wMoh  the  Jury  had 
a  right  to  disbelieve.  Upon  the  whole  evidence  we  conclude  the 
question  of  defendant's  guilt  was  for  the  Jury,   The  Jury  and  the 
trial  Judge  saw  and  heard  the  witnesses.  We  hold  the  verdict  approved 
by  the  trial  Judge  should  prevail.   The  Judgment  will  be  affirmed. 

AFFIRMED. 

O'Connor,  p,  J»,   and  Niemeyer,  j,,  concur. 
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MR.  JUSTICE  MATCHSTT  DELIVERED  THE  OPINION  OF  THE  COURT. 

July  9,  1942,  plaintiff  oauaed  Judgment  Py  confession  to 
be  entered  in  the  Municipal  court  of  Chicago  in  his  favor  against 
Morris  Miller  &  Go.i  Inc.,  for  the  sum  of  $2, 725. 00,  with  costs. 
The  Judgment  was  entered  by  virtue  of  warrants  of  attorney 
attached  to  six  promissory  notesp  each  of  the  date  of  June  16, 
1936,  to  the  order  of  plaintiff,  with  interest  at  6^  and  due 
upom  the  respective  dates  named  in  each  of  the  notes.  The  notes 
were  each  a  part  of  a  series  of  seven  notes  executed  and 
delivered  on  the  same  date.  These  notes  were  serial  numbers  1  to 
7  inclusive.  Each  of  the  notes  appeared  on  its  face  to  have  been 
executed  by  Morrie  Miller  &  Co.,  Inc.,  by  Morris  Miller,  The 
principal  amount  of  the  not«s  was  |1900j  the  interest  claimed 
|617,50;  attorney's  fees,  $207.50.  These  were  the  items  making 
up  the  total  sum  for  which  judgment  was  entered. 

July  £3,  thereafter,  defendant  moved  to  set  aside  the 
Judgment,  or  in  the  ilteniative  for  leave  to  defend,  etc.  The 
motion  was  supported  by  the  affidavit  of  the  president  of  the 
defendant  corporation  that  defendant  had  a  meritorious  defense 
to  the  whole  of  plaintiff's  claim,  in  that  the  warrants  of 
attorney  as  well  as  the  notes  were  void  because  the  same  were  not 
authorized  nor  ratified  or  approved  by  the  corporation.  The 
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judgmfint  was  opened^  lears  glwn  defendant  to  plead  and  the 
corporation  filed  an  amended  affidavit  setting^  up  also  that  the 
execution  of  the  notes  and  warrants  were  ultra  viree  and  without 
consideration*  The  cause  was  tried  by  the  court.  The  court  found 
from  the  evidence  that  notes  Nos*  Zt   3  and  4,  aggregating  $900.00 
(each  in  the  sum  of  |300«00  and  payable  150,  180  and  210  days 
after  date|.  respectively)  were  given  and  accepted  for  a  good  and 
valuable  consideration  to  Morris  Milleri  personally;  namely,  moneys 
paid  out  and  esspended  on  behalf  of  Morris  Miller,  personally,  in 
connection  with  the  organization  of  R.  R,  Lyons  &   Company,  a 
corporation;  that  the  defendant  corporation  did  not  receive  any  good 
or  valuable  consideration  whatsoever  therefor;  that  Miller,  who 
made>  executed  and  delivered  these  three  notes  as  president  of  the 
defendant  corporation,  was  without  power  or  authority  to  so  legally 
bind  the  defendant  corporation,  and  that  the  three  notes  were  there- 
fore null  and  void  as  aigainst  the  corporation.  The  Judgment  of  the 
court  was  that  the  Judgment  by  confession  should  be  reduced  to 
$1330,  for  which  amount  it  was  confirmed  and  ordered  to  stand  in 
full  force  and  effect  as  the  Judgment  of  the  court;  as  of  the  date 
of  rendition.  Defendant  has  appealed  from  the  Judgment* 

The  defendnat  contends  t'ne  court  should  have  made  the  same 
finding  as  to  the  ether  notes  and  we  agree  with  this  contention. 
While  under  the  statute  the  notes  were  presumed  to  have  been  iseued 
for  a  valuable  consideration  to  the  maicer  (111.  State  Bar  stats*, 
1943,  Chap.  90,  par*  44,  §28)  whenever  evidence  was  offered  tending 
to  overcome  this  presumption  the  burden  of  proof  was  again  cast 
on  plaintiff.  Owens  v.  Nagel,  534  111.  96;  Wolf  v,  peoples  Bank, 
£55  111,  App.  127.  such  evidence  was  offered  here»  Mr.  Harreck, 
defendant's  accovmtant,  testified  defendant,  under  his  direction, 
kept  a  complete  set  of  books  reflecting  the  business  of  the 
corporation,  which  were  true  and  correct.  These  books  did  not 
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reflect  the  receipt  by  defendant  coppor&ti©n  of  money  or  any 
other  consideration  for  the  notes  sued  on.  We  hold  the  rule 
stated  in  22  C,  J,  169>  is  applicable; 

"The  circumstance e  that  there  is  no  entry,  record 
or  memorandum  of  a  fact  where  it  voi;LLd  naturally 
be'/found  if  it  existed  may  be  relevant." 

M&rreok  testified  there  was  no  such  entry  here*  This  case 
is  quite  distinguishable  from  gch^arze  v.  Eoeasler^  40  111,  app» 
474,  and  In  re  Martinet  235  111,  App.  94,  on  which  plaintiff 
relies* 

Marreok's  testimony  was  corroborated  by  the  ledger  received 
in  evidenoe  without  objection.  This  cas*  on  plaintiff  the  burden 
of  proof  to  show  consideration  moving  to  the  defendant  corporation 
and  authority  of  Miller  to  exeoute  the  notes*  Plaintiff's  own 
evidence  does  not  meet  the  situation.  On  the  taking  of  his 
deposition  prior  to  the  trial  and  when  he  testified  at  the  trial, 
he  said  he  gave  Morris  Miller  a  check  for  #2200,  payable  t© 
defendant  corporation  on  the  date  the  notes  were  executed  and 
delivered,  and  at  the  trial  he  said  that  his  attorney  had  the 
check.  The  attorney  at  once  said  he  did  not  have  it*  Plaintiff 
then  said  he  had  confused  the  situation  with  a  prior  transaction 
between  him  and  the  corporation  on  February  16,  1935,  He  shifted 
his  position  and  testified  in  detail  that  the  notes  were  given 
to  cover  severalni terns,  |900  he  had  advanced  for  Morris  Miller  at 
his  request  in  the  organization  of  the  R,  R,  Lyons  Company,  also 
moneys  dte  to  him  fitom  Merj^is  Miller  on  account  of  t|w  sale  of  a 
building  on  Halsted  street*  plaintiff  said,   «It  is  a  fact  that 
the  advance  to  E«  R«  Lyons  Company  of  $900  and  the  money  I  claim 
Morris  Miller  owed  me  out  of  this  real  est.  te  deal  a^vegated 
t2200. «  Thus  hie  own  evidence  established  the  fact  that  the 
consideration  for  the  seven  notes  was  purely  personal  to  Morris 
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Miller  and  not  to  the  corporation^ 

In  this  situation  Morris  Finder,  brother  of  plaintiff,  became 
a  vitnees  for  plaintiff,  saying  he  did  not  h&re   any  financial 
Interest  in  the  suit;  that  he  was  present  nhen  the  notes  were 
given;  that  plaintiff  and  his  brother  peter  were  there  also;  that 
there  was  a  conversation  with  Morris  Miller  in  which  it  was  pointed 
out  that  he  owed  plaintiff  the  #900  plaintiff  had  paid  out  for 
Miller  to  the  H.R,  Lyons  Company,  also  the  transaction  in  the  sale 
©f  the  Halsted  street  property,  and  that  Morris  Miller  saidf 
•»P«te^  I  will  have  to  give  you  notes  for  the  total  amount";  that 
the  ^ole  sum  amppntii  to  #2350,  while  the  notes  were  for  only 
#2200,  but  that  plaintiff  said,  "O.  K,,  forg-et  about  it«.  feorris 
furjther  testifies  that  anotkey  brother  of  plaintiff  (peter)  was 
present,  looked  over  the  notes  and  called  attention  to  the  fact  that 
the  notes  were  signed  in  the  same  ©f  the  corporation,  Morris  Miller 
&   Company,  H©  further  says  that  in  the  course  ©f  the  conversation 
Morris  Miller  said  that  he  had  personally  paid  bills  owed  by 
Morris  Miller  &   Company;  that  peter  said  that  was  0.  K.  but  called 
attention  to  the  |900,  which  was  a  personal  transaction^  to  which 
Morris  answered,  npete,  you  Isno'V,   after  aH  the  money  I  owe  you  is 
paid  up,  all  the  collateral  you  have,  and  all  my  interest  in  the 
E«R«  Lyons  Coiapany,  belongs  to  Morris  Miller  &  Company  anyways, " 
and  that  peter  then  said,  "If  that  is  0,  K.  with  you,  it  is  0.  K. 
with  me*  ••  Then  the  witness  adds,  "and  Morris  said,  'In  case  the 
money  that  I  owe  the  Morris  Miller  &  Company  is  not — -  you  know,  I 
d©n»t  have  enough,  I  will  squai^e  it  up  with  the  corporation  myself." 

A  motion  to  strike  this  evidence  was  denied  by  the  court. 
The  witness  was  cress-examined  at  length  and  without  going  into  it 
In  detail  it  bears  the  stigmatta  of  manufactured  evidence.  It  is 
th©  recital  of  the  oral  testimony  of  a  dead  man  some  years  after 
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his  death,  Even  if  this  testimony  ooiild  be  reasonably  believed 
Miller^  Jhe  president  of  the  defendant  corporation,  would  not  have 
any  right  by  such  an  oral  admission  to  bind  the  corporate  assets 
for  the  payment  of  his  personal  obligations.  Leigh  v.  Age ri can 
Brake  Beam  Qo*»   205  111/  147;  Qulhane  v,  swords  Oo«,  281  111. 
App.  185 J  Warszawa  v.  ,/hite  Eagle  Brewing  co.«  299  111.  App.  509. 

Plaintiff  offered  in  evidence  a  resolution  adopted  by  the 
board  of  directors  of  the  defendant  coi^oration  in  Febiruary,  1935, 
authorizing  the  execution  of  notes  of  the  corporation  for  money  to 
be  borrowed  by  it  from  plaintiff*  This  resolution  has  no  reference 
to  the  notes  involved  in  this  suit« 

The  plaintiff  argues  a  ratification  of  the  notes  by  payment 
©f  the  first  one  of  the  series,  and  plaintiff  states  in  an  affidavit 
that  he  was  unwilling  to  produce  note  no,  1  because  it  was  in  the 
possession  of  defendant.  Note  No,  1  by  its  terras  would  fall  due  on 
October  16,  1936.  It  was  for  $3-0.  The  check  which  it  is  argued 
was  given  in  payment  of  this  note  was  not  di«wn  until  November  22, 
1936.  If  this  check  had  been  given  in  payment  for  note  No.  1  of 
this  series*  it  woiald  have  included  interest  at  the  rate  of  6^, 
The  evidence  of  the  bookkeeper  shows  this  check  was  not  given 
in  payment  of  this  nolw  No.  1. 

Assuming  everything  to  which  plaintiff  and  his  brother 
testify  to  be  true,  Morris  Miller  would  have  no  right  to  btnd  the 
defendant  corporation  to  pay  his  own  debts.  We  find  as  facts  that 
the  notes  on  which  this  suit  is  based  were  executed  and  delivered 
by  Morris  Miller  for  his  own  obligations  fBA  without  any  authority 
from  or  consideration  moving  to  the  defendant  corporation.  The 
Judgment  will  therefore  be  reversed. 

REYERBED, 
O'Connor,  p,  J,,  and  Niemeyer,  j,,  concur. 
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THE  PEOPLE  OF  THE  "^^ASl^   OP 
ILLINOIS,  '"-^.^ 

Defendant  in  Error^ 


GEORGE  E.  BLAMEUSER, 

Plaintiff  in  Error^^'^"' 
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MR. ^JUSTICE  MATCHETT  DELIVERED  THE  OBINION  OF  THE  COURT. 


Defendant,  on  November  18,  1941  and  for  years  prior  thereto 
and  afterwards,  v^as  President  of  the  Board  of  Trustees  of  the 
Village  of  skokie,  in  Cook  county,  formerly  iaiown  as  Miles  Center; 
April  4,  1942  the  grand  Jury  of  Cook  county  returned  an  indictment 
against  him  in  four  counts,  charging  malfeasance  in  office;  the 
indio^inent  was  brought  under  section  208  of  the  Criminal  code  (111, 
Rev,  Stat.  1943,  chap.  38,  par. 4^,  pages  1194-1195);  he  was 
arraigned  and  entered  plea  of  not  guilty;  on  June  2  thereafter, 
by  leave  he  withdraw  his  plea  and  moved  to  quash  the  indictment 
and  each  count  of  it;  this  motion  was  denied;  he  then  moved  for  a 
list  of  witnesses;  this  was  granted;  then  for  a  bill  of  particulars; 
this  was  overruled. 

November  16,  1942  the  State's  Attorney  entered  a  nolle  as 
to  the  first  count;  defendant  was  again  arraigned  and  entered  a  plea 
of  not  guilty  and  waived  trial  by  Jury;  the  cause  was  tried  by  the 
Judge;  at  the  close  of  the  evidence  defendant  moved  for  a  finding 
of  not  guilty;  this  was  overr\aled;  the  court  then  found  defendant 
guilty  ©f  wilful  and  corrupt  malfeasance  in  aanner  and  form  as 
charged  in  the  second  count  of  the  indictment;  defendant  made 
motions  for  a  new  trial  and  in  arrest,  and  both  were  denied  and 
Judgment  entered  under  a  finding  under  the  second  count*  Defendant 
was  sentenced  to  pay  a  fine  of  #500*  To  reverse  this  Judgment 
defendsjit  brings  this  writ  of  error. 
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His  first  contention  Is  that  the  court  erred  In  denying  hie 
motion  to  quash  the  indictment,  it  seems  to  be  conceded  that  the 
conviction  tinder  only  one  of  the  counts  (the  second)  araounted  to  an 
acquittal  as  to  the  counts  which  had  not  been  no  lied.,  people  v. 
Well, 243  111.  208,  212;  Thomas  v.  people,  113  111.  531,535,  The  first 
controlling  question,  therefore,  Is  whether  the  motion  to  quash 
should  have  been  allowed  as  to  the  second  count.  The  material 
averments  of  that  count  are  that  the  defendant  was  president  of  the 
Board  of  Trustees  of  the  village;  that  It  was  his  duty  to  take  care 
that  the  laws  of  the  State  and  the  ordinances  of  the  village  were 
f&ithfiaiy  executed  within  the  village;  that  on  November  18,  1941, 
Instead  of  performing  his  duty  he  unlawfully,  wilfully  and  intention- 
ally was  guilty  of  wllfxil  and  corrupt  malfeasance  In  hie  office  In  that 
he  Intentionally  permitted  and  encouraged  open  and  notorious  gambling 
In  the  village  "by  means  of  handbooks  and  Ambling  devices,  to-wit: 
slot  machines,  and  unlawfully,  wilfully  and  Intentionally  protected 
various  places  in  said  village  where  said  open  and  notorious 
gambling  by  means  of  handbooks  and  gambling  devices,  to-wit  slot 
machines,  then  and  there  existed  and  was  in  progress  in  violation  off 
the  laws  of  said  State  of  Illinois,  as  said  Q-eorge  s.  Blameuser  then 
and  there  well  knew. , . " 

The  second  count  of  the  Indictment  goes  on  to  charge  the 
defendant  permitted  the  keeping,  operation  and  use  in  rooms,  saloons. 
Inns,  taverns,  sheds,  booths,  restaurants,  stores  and  enclosures,  of 
slot  machines,  the  same  being  devices  upon  iriiioh  money  is  staked  and 
hazarded  and  into  which  money  is  paid  and  played  upon  chance  and  upon 
the  result  of  the  respective  actions  of  which  slot  machines  money  is 
staked,  bet,  hazarded,  won  and  lost,  which  slot  machines  were  kept 
operated  and  used  In  certain  places  In  the  village  in  violation  of  the 
laws  of  the  state,  ae  the  defendant  well  knew,  and  that  he  "wilfully 
and  intentionally  permitted  and  encouraged  the  recording  and  register- 
ing In  said  village  of  bets  and  wagers  upon  the  results  of  divers  horse 
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races, »  all  of  which  was  in  violation  of  the  laws,  as  he  well  knew; 
that  he  likewise  intentionally  permitted  and  encouraged  the  keeping 
in  sheds,  tenements,  etc.,  in  the  village,  divers  books,  papers, 
instruments,  devices  and  apparatus  for  the  purpose  of  recording  and 
registering  bets  and  wagers  upon  the  results'Dof  horse  races,  which 
were  kept  in  these  places  in  violation  of  the  law, "as  (defendant)  then 
and  there  well  knew. . .  «  Tiiat  he  unlawfully,  wilfully  and  intentionally 
kept  and  protected  from  arrest  and  punishment  and  from  police  molesta- 
tion and  interference  the  keepers  of  said  places  in  said  village 
"where  said  open  and  notorious  gambling  by  means  of  handbooks  and 
gambling  devices  existed  and  was  in  progress; «  that  in  so  permitting, 
ensrouraging,  etc.,  these  unlawful  acts  he  "was  acting  in  his  official 
capacity"  and  then  and  there  knew  that  it  «was  his  official  duty  ** 
to  stop  said  open  and  notorious  gambling  in  said  village  in  violation 
of  law. . . " 

The  defendant  argues  that  this  count,  the  substance  of  which 
has  been  recited,  amounted  to  no  more  than  an  allegation  oC  nonfeasance 
and  that  it  did  not  amount  to  averments  of  malfeasance.  Defendant 
relies  principally  on  the  case  of  people  v,  Flynn,  375  111,  366,  and 
says  that  the  count  was  insufficient  because  it  did  not  name  either 
the  partiotJlar  persons  or  desoi'lbe  the  particular  places  in  the 
village  where  these  unlawful  acts  were  carried  on.  We  have  examined 
the  opinion  in  the  case  of  people  v.  Flynn  with  some  care.  The  people 
in  that  case  contended  that  the  indictment  was  based  on  section  208 
of  Division  I  of  the  criminal  Code,  but  the  opinion  of  the  court  said 
that  there  was  a  special  provision  applicable,  namely  sec.  14,  art,  2 
of  the  cities  and  villages  act.  111,  Rev.  Stat.  1939,,  chap»  24,  par. 
28.-.  The  opinion  points  out  that  there  was  no  specific  allegation  that 

Flynn  knew  of  the  existence  of  gambling  houses  and  similar  places,  and 

not 
that  it  should  have  charged  that  he  kneVonly  of  the  existence 

thereof p  but  where  the  same  were  located  and  that  he  failed  to  act. 

The  present  case  is,  we  hold,  distinguishable  in  that  it  is  based  on 
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a  statute  which  charges  wilful  and  corrupt  malfeasance,  with  knowledge. 
Section  6  of  Division  XI  of  the  Criminal  God©  {111,  Rev,  Stat,  1943, 
ehap,  38,  par, 716)  provides  in  substance  that  it  shall  be  sufficient 
to  charge  an  offense  in  the  terms  and  language  of  the  statute  which 
creates  it,  and  count  2  of  this  indictment  meets  that  requirement. 
Defendant  cites  quite  a  number  of  cases  (people  v,  Chiafreddo,  381 
111.  £14,  218;  people  v.  Gliokman,  377  111,  360,  366}  and  people  v. 
Blue,  222  111,  App.  255,  £57)  which  hold  in  substance  that  a  charge 
in  the  language  of  a  Statute  will  not  be  sufficient  xonless  the 
language  creating  the  offense  is  clear  enough  that  the  nature 
thereof  may  be  easily  underetodd  by  the  Jury,  Thus,  in  people  v, 
GhiafreddOy  the  supreme  court  said:  "Notwithstanding  the  provisions 
of  the  above  statute,  this  court  has  repeatedly  held  that  a  charge 
in  an  indictment  or  information,  even  though  in  the  langauge  of  the 
statute  creating  the  offence,  is  not  sufficiently  specific  and 
definite  unless  the  statute,  in  creating  the  offense,  particularly 
defines  the  acts  constituting  the  offense  created,  so  that  the 
I  charge  can  be  plainly  understood, "  If  an  indictment  informs  the 
I  defendant  and  the  Jury  of  the  nature  of  the  charge  so  that  it  can  be 
I  easily  understood,  and  with  the  preoiseness  which  would  enable  the 
I  defendant  to  plead  it  as  a  bar  to  a  second  prosecution  for  the  same 
foffense,  the  Indictment  is  sufficient  under  all  the  cases.  Thus,  in 
>eople  V,  Robertson^  284  111,  620,  after  stating  this  rule,  the 
opinion  of  the  court  says  further;  "An  offense  affecting  life  or  proper 
may  be  private  in  its  nature  and  the  person  or  the  owner  of  property  be 
so  affected  by  the  crime  that  his  name  becomes  material  to  a  statement 
of  the  offense  and  is  an  essential  element  of  the  charge,  but  the 
manifest  purpose  of  the  statute  in  question  is  the  protection  of 
property  generally,  and  the  name  or  names  of  the  owner  or  owners  of 
property  destroyed  is  not  an  essential  element  of  the  crime,  •»  V/e  hold 
that  the  offense  here,  namely  that  of  wilful  and  corrv^t  malfeasance 
in  office,  is  of  this  natxire.   Similar  cases  ai^  people  v,  ^uesse. 
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310  111,  4^j   Lowell  V.  people,  229  111.  227,  and  people  v.  smith, 
239  111,  91,  we  hold  this  indictment  meets  the  requirements  of 
sec,  9,  art.  2  of  the  Constitution  of  Illinois,  in  that  it  was 
specific  enough  to  enable  the  defendant  to  prepare  his  defense,  and 
in  case  of  a  second  charge,  to  plead  this  Judgment  in  bar. 

It  is  further  contended  by  defendant  that  the  evidence  is 
insufficient  to  sustain  the  conviction,  that  motions  of  defendant 
at  the  close  of  all  the  evidence  for  an  instruction  in  his  favftr, 
for  a  new  trisil  and  in  arrest,  should  have  been  granted,  '^^e  hold 
the  evidence  is  sxifflcient  to  sustain  the  conviction.  Bj  stipulation, 
evidence  of  42  tavern  and  restaurant  owners  was  admitted,  each  in 
substance  testifying  that  he  had  a  place  of  business  in  skokie  during 
the  year  1941,  possessed  a  slot  machine  in  nis  place,  was  never  told 
by  the  police  to  take  it  out  and  was  never  arrested  by  them  for 
possessing  suoh  a  machine.  There  was  evidence  by  Jacob  L.  Smith  to 
the  effect  that  he  owned  a  business  at  3500  church  street  in  skokie, 
that  he  ran  a  hand  book  in  the  rear,  which  is  stipulated  to  mean  the 
keeping  of  a  book  for  registering  and  taking  of  bets  on  the  skill 
of  horses  and  other  animals,  as  described  fen  section  336  of  the 
Illinois  Revised  statutes.  His  testimony  is:  "  *'^  I  have  been  in 
the  book  business  for  more  than  18  months  prior  to  thecdate  of  this 
testimony.  *^'  I  am  a  cousin  of  the  Mayor,  meaning  the  defendant.  "''* 
I  operated  the  book  with  the  Mayor's  permiseion. «  peter  Krier,  who 
operated  a  tavern  at  8014  Lincoln  avenue,  testified  that  he  had  two 
slot  machines  in  his  place  of  business,  that  prior  to  April  1941  he 
operated  a  hand  book,  that  he  closed  after  wlection  of  April  1941 
wl^ien  the  Mayor  "told  us  to  close; »»  that  he  was  never  arrested  for 
operating  a  handbook,  "but  the  local  police  told  us  to  close 
about  three  times  in  the  last  three  years."  Griffin,  lieutenant  of 
police  for  the  last  seven  years  in  skokie,  testified  he  visited 


iiUlsic.    .V   sLqoB-i  has    ,?2S    .III  Ssa    taJc;09l   .v  IXswoj  ^P|^   .III  OIC 

^o  scfnsms-xii/pei  sricT  sits  ski  ;ffi©«5J'oi£>0.i  aid*  Mori  tW     .10   .III  652 

8SW  ;fi  ;tarf;f  nl   ^sloxiilH  I9  s^qltff^ttnnpQ^.mi  1©  2  .;f'i&.  ,6   -oea 

bnii   tsenetei  cj    drtsjon©'!:©!)  9£it  9ld&\e  oi  ri§wo«9  olliosqa 

ai  «©nsMv9  axis'  is^i  tcL£iba&l9b  ifcf  f>ei)n«;Jnoo  lari^ti/t  ai  ;tl 
;?iisBn9l:»l)  to  anoiitoai  d'Bf).:)-    4aold"olvxxoo  oritf  nlai^aua   o*  d^naloillwafli 
(iftvel  eiii  ni  nol;}'oind"ani  m^  -^ol  8ofi©£>lYa  91I*  IXb  lo  saolo  ailJ^  la 

nJt  ifoiit    ^  '/  a'leawo  Jni5'j:xJB;t8a'x  £iw  fpisvfi*  S*  to  80jRai>lvs 

•^nitisb  9i2{a?Ia  ni  assniaisfci  lo  ©oslq  is  i)flrf  ®£i  *ad;f  ^i-^li^aed'  aoas^fBcTi/a 

bloi  T9ven  9<*?i/    ^soslq  sM  «1  aniixloBiR  J'oie  .e  Joaeaaaaoq   il^^l  isax  9^^ 

ys  btm  tuo  il  e^Mi  ci  ©oiloq  edi  x^ 

o*  diimp.    ,.T  cfoj;  .onaMvo  aBW  eiariT      .aflixiojan  a  licua  ^iaaeaaoq 

I  -  -TwriO  003^.  .tB  eeaniaucf  -s  J^owe  ari  *afi[i^'  ^oelta  9dt 

©ri;  o;?  Jbe;tAiI.uqJ :.  ^  i:.a«a  exio   nl  :^oocf  £>xLa{i  «  n*x  9ti  tiuit 

LL12.S  aii*  no  a^fscf  "io  "gniJU&i  ba&  g/iltecfalgfn  not  aloocT  b  lo  aalqaaal 

)9jcl;t  "io  8f,o  nolJoaa  ndi  JiadlioaoS  aii   ,aIfimirLfl  lariJo  btut  aeaicxf  lo 

Kl  n«9c'  9-v  ;al  Ttftociltse;!-  alH     .aa^utfjsiJe  ^aalY©S  aionllll 

^Idi  lo  e;tfif)C9d:f   oi  loliq  axl^nofli  81  n&di  9^om  -rrol  aaSfilax/cT  ^ccT  9ilJ 

*^   ,inAbne'i.9b  'Mii  -gnl&Bsm   »to\^ii  exl^  lo  nlawoo  «  aus  I  **      .xncmii^aait 

oriw    ^laliii  larf^al     « .noiaslmiaq  a^iOTtii^  sd^  dStv  ioocf  ail?  fiaJaaaqo  I 

mri  bAd  &d  tBdi  Aalllitas*   ^awnavs  nlooalj  ^X08  S»  jnarAif  «  J^e^aiaqo 

9ii  Il'fil  Ilig/,  o*  loliq  *ia£l[*    »3a©isl8i/cf  lo  ao&Xc  elri  nl  aanlriojaffl  *oIa 

li^^I  IliqA  lo  nol;^o9lw  'lad'le  J&oaolo  axf  itiirid-    ^jioocf  ba»d  »  b9iJn9qo 

•jol  fied'a©'!  a  i9V9fl  aem  •d  tndt  »  ;aaoXo  ot  v.u  i:iIod>'   "icx^U  9dit  m^ 

eaolo  o*  9U  Mod"  aoilor  IjoooI  Bti:i  ?u<f»    ^x'oodltxuarf  b  anld-aiaqo 

to  *nAfle*L'9lI   tftllllnfi     "  ,8ti89x;  esadd  dajal  ©iid  nl  aeald-  9  9nrid  Jwocfjs 

Jbet.lBlv  en  bBltliaet   »9l?!©3{8  til  siji»v  nsvea   tn.^l  Qd^  'zct  9olIoq 


taverns  in  skokie  for  a  period  of  about  18  months  prior  to  his 
testimony,  had  seen  slot  machines  but  had  never  made  arrests  because 
he  had  no  oilers  to;  that  he  visited  practically  every  tavern  in 
Skolde  and  saw  slot  Hiaohlnes  in  quite  a  few  of  them;  that  he  did 
not  report  to  Captain  stolberg  ©r  the  Chief  that  he  saw  them  because 
no  one  gave  instructions  to  takenthem  out;  he  said  it  woxild  be  a 
simple  matter  to  liceep  slot  machines  out  of  skokle  if  they  had  orders 
from  the  higher-ups  to  do  it.  The  witness  said:   "My  job  is  a 
policeman's  job  and  if  the  boss  wants  things  stopped,  we  get  orders; 
if  we  don't  get  orders,  v/e  lay  off.  The  fact  the  bote  didn't  tell 
us  t©  enforce  the  law  on  slot  machines  was  sufficient  to  indicate 
we  shouldn't  pakA  an  arrest,"  several  other  police  officers  gave 
similar  testimony.  Stolberg,  police  captain,  testified:   "The  may©r 
told  me  I  should  not  arrest  anybody  for  possession  of  slot  machines. « 

The  state  put  in  evidence  a  transcript  of  the  testimony  of 
defendant,  urtio  testified  before  the  grand  Jury  ©n  March  26,  194£.  He 
said  in  substance  that  they  had  slot  machines  in  the  village  of 
Skokie  prior  to, 1941,  in  the  spring  of  1941;athat  they  went  out  in 
February,  1941  because  of  a  political  angle;   «At  the  time  prior  to 
the  primary  last  year  a  Democratic  committeeman  had  a  book  for  years, 
and  opposed  me  in  every  election  I  ever  ran  in,  and  it  was  a  case 
of  cleaning  him  out,  it  was  not  a  case  of  telling  one  man  you  could, 
and  the  other  you  could  not,  so  they  all  had  to  quit.  That  was  prior 
to  the  April  primary  of  1941,  this  Democratic  chieftain,  Scotty  Krier, 
operated  his  book  there  ever  since  he  had  been  in  business.  From  1933, 
when  I  became  president  of  the  village,  until  April,  1941  he  ran  a 
hand  book  in  our  to?m.  I  never  at  any  time  did  anything  to  stop  him 
running.  As  to  why,  it  Is  one  of  those  cases  of  being  a  good  fellow 
and  being  too  liberal.  ^*<»*  There  were  other  books  besides  Krier 's  in 
my  town  from  1935  to  1941,  **The  5500  club  is  my  cousin's,  named 
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Smith,  I  told  him  if  the  other  fellowB  oould  get  by,  he  could  too. 
■^*  I  told  that  to  the  CiJLef  of  Police.  He  was  told  to  ignore  the 
fact  that  Scotty  Krier  was  running  a  book  and  pinocchi  and  also  the 
3500  Club,  I  Imew  the  books  were  a  violation  of  the  law  and  ?till 
I  told  the  Police  Department  to  ignore  that  violation. »  It  might 
well  be  asked,  What  need  is  there  for  further  testimony?  Numerous 
citizens  of  high  standing  testified  to  the  fine  reputation  which 
fiefendant  holds,  and  their  evidence  is  not  contradicted.  The  whole 
evidence  leaves  no  doubt  in  our  minds  (nor  did  it  leave  any  in  the 
mind  of  the  trial  Judge,  apparently)  that  defendant,  although  much 
liked  by  voters  of  his  town,  was  guilty  of  wilful  malfeasance  in 
office. 

The  Judgment  will  be  affirmed. 

AFFIRMED. 
O'Connor*  P.  J,,  and  Niemeyer,  J,,  concur. 
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EMILY  NEPIL, 


JOSEPH  ZEM/iU, 


MR,  JUSTICE  MATC5HETT  DELIVERED  THE"  OPINION  OF  THE  COURT. 


On  June  13^  1942,  at  the  intersection  of  olf  noad  and 
Lake  Street  In  Melrose  parity  Cook  Goxinty,  zemanj  driving  his  auto- 
mobile (a  1940  Ford  Coupe)  south,  collided  with  a  four-door  Dodge 
sedan,  iriven  "bj  William  Waltersdorf  in  a  westerly  direction  in  Lake 
Street.  The  collision  oocurrea  ahout  noon.  Lake  Street  is  a  state  roa 
known  as  route  No.  20*  The  highway  at  that  time  was  clear  and  open. 
A  person  driving  south  on  v/olf  Road  had  a  clear  view  of  any  vehicles 
that  might  "be  approaching  from  the  east«  Frank  Nepil*  plaintiff's 
husband,  was  sitting  in  the  front  seat  of  the  Dodge  by  the  side  of 
the  driver,  Mrs.  Nepil  and  Mrs*  Waltersdorf  sat  In  the  rear  seat. 
Plaintiff  gave  no  directions  to  the  driver.  The  Waltersdorf s  and 
Nepils  were  friends  on  their  way  to  Wisconsin  for  a  fishing  trip, 
Waltersdorf  says  he  was  driving  at  a  speed  of  about  35  miles  an  hour. 
Two  passengers  were  with  zeman,  Miss  Margaret  Maurloue  and  sister 
Mary  Ah-gelus.  Defendant  had  driven  the  ladies  to  a  hall  located  at 
Berkley,  Illinois,  which  they  were  decorating  for  a  graduation  about 
to  take  place.  Defendant  drove  first  to  a  florist's  at  Butterfield 
and  50th  Street^  from  there  to  North  Avenue  and  15th  Street,  then 
on  North  Avenue  to  i7olf  Road  and  from  there  south  to  Lake  Street,  a 
distance  of  about  a  quarter  of  a  mile,   wolf  Road  is  a  two-lane.  Lake 
Street  a  four-lane  highway.  North  and  south  of  Lake  Street  were  stop 
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signs.  Both  roads  were  inbgood  condition.  Waltersdorf  was  driving  in 
the  inner  lane  of  Lake  Street,  going  west.  On  the  northeast  oomer 
of  the  interoeotion  was  a  gas  station,  about  42  feet  from  the  north 
edge  of  Lake  street.  Waltersdorf  gays  that  he  was  driving  at  a  speed 
of  about  36  miles  an  hour.  Plaintiff  was  thro?m  from  the  car  when 
the  collision  occurred  and  was  very  badly  injured,   she  became 
tinconecious,  was  taken  to  the  West  Lake  Hospital,  where  she  bled 
from  mouth  and  nose.  Her  left  leg  and  arm  were  deformed.  X-rays 
W9T9   taken,  she  was  given  a  narcotic  and  remained  at  the  hospital 
until  about  the  morning  of  August  29,  1942.  Dr.  Brust,  who  attended 
her,  describes  her  injury  as  "a  comminuted  fracture  of  the  neck  of 
the  left  femur,  a  fractured  pelvis  in  both  the  ascending  and 
descending  parts  of  the  pelvic  bone.  She  had  a  large  friction  bum 
on  the  left  buttock,  she  had  a  deep  laceration  of  the  left  ear.  she 
had  a  friction  bum  on  her  left  shoulder,  elbow  and  forearm.  »<  The 
doctor  explains  that  by  a  "comninuted  fracture"  he  means  the  bone  was 
broken  in  more  than  one  place,  with  a  marked  deformity.  During  the 
eleven  weeks  she  was  In  the  hospital  he  saw  her  twice  each  day.  The 
traction  that  had  been  used  was  removed  three  or  four  days  before 
she  was  permitted  to  go  home  by  ambulance.  She  was  confined  to  her 

home,  in  bed,  for  a  period  of  two  or  more  months.  During  th^it  time 

not 
she  was /able  to  walk  or  move  around, 

Dr.j  Brust  testified  and  read  and  translated  to  the  Jury  the 

X-ray  pictures  which  had  been  taken.  There  was  no  medical  evidence 

to  the  contrary  and  there  is  no  doubt  of  the  severity  of  the  injuries 

which  plaintiff  received,  which  are  permanent.  It  is  not  argued  that 

th*-  uaount  of  the  Judgment  is  excessive. 

The  complaint  charged  generally  that  defendant  drove  his 

9bile  carelessly  and  negligently,  at  a  dangerous  rate  of  speed, 

I  to  stop  at  the estop  sign  and  failed  to  keep  a  proper  lookout 

LoX*8  on  the  highway*  One  paragraph  of  her  eompalnt-'  wasi 
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"That  at  the  time  and  place  aforesaid  defendant 
disregarding  his  duty  to  operate  said  automobile 
In  a  careful  and  prudent  manner,  with  conscious 
indifference  to  surroianding  oircurastancee  and 
conditions  and  well  knowing  what  the  result  of 
/  hl8  acts  might  well  be,  he  wilfully,  maliciously 
I  and  wantonly  failed  to  stop  for  the  stop  sign 
I  and  dx^ve,  managed  and  operated  the  automobile 
y  into  and  against  the  automobile  in  which  the 
plaintiff  was  riding  as  a  pae  enger",  injuring 
her,  eto* 

The  cause  was  tried  by  Jury,  which  returaed  a  verdict  for 
plaintiff  in  the  sum  of  i|10,000.  The  court  at  the  request bof 
plaintiff  aad  without  objection  so  far  as  the  record  discloses 
submitted  to  the  Jury  this  special  interrogatory: 

"DO  you  find  the  defendant  guilty  of  wilful  and 
wanton  conduct,  as  alleged  in  the  complaint 
herein,  that  such  conduct,  proximately  caused 
the  injuries  complained  of  by  the  olalntlff  and 
\    that  malice  1§  the  gist  of  action?"" 

1/ 

*  The  Jury  replied  »Yes».  There  was  a  motion  for  a  new  trial, 
whloh  was  oyerruled,  and  the  record  recites: 

"It  is  considered  by  the  court  that  this  action 
is  for  a  tort  coniruitted  by  the  defendant  and 
that  malice  is  the  gist  of  this  action  and  that 
the  plaintiff  do  have  and  recover  of  and  from  the 
defendant,  Joseph  zeman,  her  said  damages  of 
ten  thousejid  dollars  (#10,000,00)  in  form  as 
aforesaid  by  the  Jupy  assessed,  together  with 
her  costs  and  charges  in  this  behalf  e:^ended 
and  have  execution  therefor. " 

The  motion  for  a  new  trial  was  overruled  on  April  1,  1?43, 
and  Judgment  as  above  entered.  A  body  execution  issued  April  26, 
1945,  On  May  13,  1943,  defendant  made  a  motion  to  quash  it  on  the 
ground  that  the  record  was  insufficient  to  support  the  finding  that 
malice  was  the  gist  of  the  action.  The  motion  was  denied  and  on 
May  ^,  1943,  defend8,nt  gave  notice  of  appeal  from  the  judgment  entered 
April  16,  1943,  and  the  orders  of  the  court  entered  on  April  21  and 
liay  14,  1943, 

It  is  contended  in  the  first  place  that  the  verdict  and  the 
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Judgment  are  contrary  to  the  manifest  weight  of  the  evidence,  we 
have  recited  above  the  principal  facts  as  related  by  the  witnesses  for 
the  parties  and  hold  that  this  contention  cannot  be  sustained.  The 
questions  as  to  whether  the  plaintiff  was  in  the  exercise  of  due  care, 
the  defendant  negligent,  and  whether  if  so  his  negligence  was  of  a 
nature  which  could  properly  be  found  to  be  wilful  and  wanton  were  all 
questions  for  the  jury. 

The  evidence  for  defendant  as  to  the  occurrence  was  given  by 
defendant  and  Miss  Margaret  Mauricus^  who  was  riding  beside  him. 
Defendant's  own  testimony  is  quite  contradictory  on  material  facts* 
At  one  time  he  said  he  first  saw  the  other  automobile  when  his  own  car 
was  about  5  feet  from  Lake  Street,  Again  he  said  he  saw  the  other 
automobile  »a  block  away  before  X  got  in  the  pavement «♦  When  the 
contradiction  in  his  testimony  was  called  to  his  attention  he  said, 
»you  can  have  them  both".  The  police  officer  testified  that  the  car 
in  which  plaintiff  was  riding  (the  Dodge)  was  struck  on  its  right 
rear  side  and  was  caved  in,  while  the  front  end  of  the  Ford  (defendant's 
car)  was  completely  smashed.  Defendant  testified  he  stopped  at  the 
place  indicated  by  the  sign  before  he  came  to  the  intersectiony  Mies 
Mauricus  said  he  made  a  "floating  stop".  Pictures  of  the  automobile 
are  in  evidence  and  from  all  the  evidence  the  Jury  might  reasonably 
believe  that  while  in  full  view  of  the , Automobile  in  which  plaintiff 
was  riding,  defendant  drtlve  his  Ford  across  the  intersection  at  a 
speed  of  45  miles  an  hour  with  a  reckless  disregard  of  the  safety  of  any 
^.travelfers'';  on  the  road  approaching  from  the  east. 

It  is  next  contended  the  Judgment  should  be  reversed  because 
of  the  conduct  of  plaintiff's  counsel.   Two  complaints  are  made  in  this 
respect,  one  that  in  the  direct  examination  of  William  Waltersdorf,  the 
owner  and  driver  of  the  aar  in  which  plaintiff  was  riding,  leading 
questions  were  asked  and  that  the  same  kind  of  questions  were  asked 
of  Dr.  Brust.  Defendant,  however,  fails  to  point  out  that  any  of  these 
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questions  were  objected  to  and  no  case  is  cited  Indicating  that 
on  such  a  record  a  Judgment  will  be  reversed  for  that  reason.  It 
is  also  contended  that  plaintiff's  counsel  misled  the  Jury  by 
referring  Jfo  defendant  as  "a  retired  man«,  thus  giving  the  Jury 
the  Impreseion  that  he  was  wealthy.  We  have  read  the  evidence 
aBd  do  not  think  there  is  any  basis  for  this  and  other  criticisms 
made  in  this  respect* 

Defendant  says  plaintiff  did  not  prove  the  allegation  of  her 
complaint  that  she  was  in  the  exercise  of  due  care  and  other 
material  allegations.  He  cites  Walker  v.  Ill«  Qommeroial  Tel  so.« 
315  111,  App*  553,  559;  Melonasoino  v,  Superior  Felt  &   Bedding  Co., 
313  111.  ilpp,  557,  570,  and  Carson  Pirie  Scott  &  Co.  v,  Chi o ago  Rys. 
Co,i  309  111.  346,  352.^  He  says  plaintiff  testified  she  did  note 
see  defendant's  automobile  before  the  accident;  that  the  only 
reason  she  gave  for  not  seeing  it  was  that  she  was  Just  looking 
at  the  driver.  The  other  occupants  of  the  automobile  in  which  she 
was  riding,  he  says,  testified  they  saw  defendant's  oar.  plaintiff 
was  sitting  in  the  back  seat,  just  how  plaintiff's  fallxire  to  see 
defendant's  automobile  before  the  accident  contributed  tonthe 
collision  defendant  does  not  suggest,  contributory  negligence  must 
contribute  if  it  is  to  bar  recovery.  Wintersteen  v,  Nat.  Cooperage  Co., 
361  111.  95;  petro  v.  Mines,  299  111.  236;  pollard  v.  Broadway  Gent. 
Hotel  Corp,>  353  111.  312, 

Defendant  aaya  the  complaint  charged  eight  negligent, 
careless  or  unlawful  Acts,  enumerated  from  (a)  toe  (g),  and  that 
one  of  these  charged  wilful  and  wanton  conduct.  It  is  said  this 
should  have  been  ch^irged  in  a  sepai-ate  count.  Defendant  cites 
grubb  V.  Milan,  249  ill.  456,  Rule  12  of  the  supreme  Court  says: 

"Different  breaches  of  a  contract,  bond  or 
other  obligation,  and  different  breaches  of 
duty,  whether  statutory  or  at  common  law,  or 
both,  grov/ing  out  of  the  same  transaction,  or 
based  on  the  sa^ne  set  of  facts  may  be  treated 
as  a  single  claim  or  cause  of  action,  and  set 
up  in  the  same  count. « 
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Grubb  V.  Milan  was  decided  prior  to  the  enactment  of  the 
Civil  Practice  Act.  It  was  not  necessaiT'  for  plaintiff  to  set 
up  the  alleged  wilful  and  wanton  conduct  in  a  separate  and  distinct 
count,  Heneghan  v,  Goldberg,  296  ill,  App.  253. 

Defendant's  objection  that  the  conduct  of  conhsel  was  improper 
and  to  the  giving  of  the  special  interrogatory  to  the  Jury  are  raised 
for  the  first  time  in  this  court.  There  was  no  objection  made  in  the 
trial  court  to  the  giving  of  the  interrogatory.  There  was  no  motion 
to  set  aside  the  answer  of  the  Jury  given  thereto.  There  was  no 
objectiofa  made  with  reference  to  the  conduct  of  counsel  In  defendant's 
motion  for  a  new  trial.  Neither  of  these  matters  was  mentioned  or 
complained  of.  These  alleged  errorsi  therefore,  cannot  prevail  on 
this  record  in  this  court,  Rubottora  v.  Crane,,  302  111.  App.  58; 
Voigt  V,  Anglo-American  ProvlBlon  Co.»  202  111.  462{3udek  v.  cMcago, 
379  111*  APp.  410;  Brant  v.  Chicago  &  Alton  R.R.  Co.,  294  111.  6G6; 
Brimie  v.  Belden  .^if^.  Co.*  287  111,  11. 

Defendant  also  complains  generally  of  the  instructions.  Thie 
point  also  seems  to  have  been  raised  for  the  first  time  in  this  court. 
The  practice  in  this  respect  is  controlled  by  Section  67  of  the 
practice  Act  (Smith-Hurd  111,  Anno.  Stat,,  1943,  Chap.  ilO,  par,  191.) 
Formal  exceptions  arennot  necessary,  pept.  of  public  works  and 
Buildings  V,  Barton,  371  111.  11,  19  N,  E,  (Ed)  935.  See  also  People  v. 
Upson,  338  111.  145,  and  i^lller  v,  Anderson,  269  111.  608,  The  section 
does  not  seem  to  prescribe  precisely  Just  when  or  how  objections 
to  instructions  are  to  be  made  in  the  trial  court,  but  it  seems  only 
reasonable  to  hold  that  such  objection  should  at  leas*  be  set  up  in 
the  motion  for  a  new  trials  This  was  not  done  here  nor  indeed  does 
the  defendant  in  this  court  set  up  precise  objections  to  particular 
instinzctions. 

Finally,  defendant  contends  the  motion  to  quash  the  writ  of 
capias  ad  respondendum  should  have  been  granted.  He  says  the  complaint 
contains  no  prayer  for  a  capias  writ;  tlmt  the  interrogatory  was 
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objectionable  In  that  It  asked  three  questions  fcn  one,  and  cites 

Dunwoody  &  Qo.  v.  w&fehingtoni  315  111.  App.  54;  Racine  Fuel  Co.  v. 
Rawlinge,  377  111.  375;  L.  Wolf  Manf .  Go.  v.  Wilson,  152  111.  9, 
17;  gronliind  v.  Foremanj  124  111,  App.  362,  367:  In^alla  v.  Allen, 
43  111,  APp.  624,  625;   Ingalls  v,  Rafclios,  373  111.  404,  408; 
afelfer  v,  Frenoht  376  ill,  376,  379.  We  have  examined  the  cases 
cited  but  do  not  find  them  persuasive  for  reasons  stated.  The  case 
of  Ingalls  V,  Raklios  seems  to  be  the  final  word  on  such  motions 
to  quash.  It  is  there  said: 

"The  statement  In  the  Judgment  that  the  court 
makes  a  special  finding  of  malice  is  not  the 
equivalent  of  the  finding  that  malice  was  the 
gist  of  the  action  upon  which  Judgment  was 
entered/,  y 

Here,  the  finding  of  the  Jury  and  the  statement  in  the  judgment 

are  both  to  the  effect  "that  malice  is  the  gist  of  this  action, »  We 

hold  the  court  did  not  err  in  denying  the  motion  to  quash  this  ^srit. 

The  Judgments  will  be  affirmed, 

AJTIRMED, 

O'Connor,  P.  J.,  and  Nlemeyer,  j.,  concur. 
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PATRICK  D,    CASSXi   FLORENCE  QGKS^FFKB. 
and  R,   W.    GRESIJE,  y' 

Appellees. 

WALTER  J,    Mc^JlSSk-S^  VETiNON  I,    vfELSH, 
as  Stock  Trustees  lSsa:&iM^tlng  Trust 
Agreement  relating  t©  OapI'tshL, Stock  of 
the  Drexwood  BuiCdlng  Oorpdrattba*  and 
aa  Directors  07^ the  Drexwood  Buildbikc 
Corporation,  /  ^X^ 


APPEAL  WWMi 
CIRCUIT  duRT, 
COOK  COUNTS 
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MR.  JUSTIGl  MATCHETT  DSLIYSRSD  THE  OPIMION  OF  THS  COURT. 

These  appeals  hy  M«  H«  Case  hrlng  before  us  for  reiriew 
an  order  of  May  3,  1943,  and  a  decree  of  May  18,  1943,  tooth  hy  the 
Circuit  court.  The  controversy  arises  out  of  the  proposed  sal© 
of  z>eal  estate  located  at  the  southwest  comer  of  44th  street  and 
Drexel  Boulevard  In  the  City  of  Chicago,  and  known  as  the  Bradford 
Hotel i  It  is  a  three  story  and  English  basement  structure  of  forty- 
six  apartments*  The  title  and  control  of  the  premises  are  in 
trustees  iinder  a  liquidation  trust  agreement  made  February  15, 
1S37*  under  the  trust  plan  the  title  of  the  real  estate  is  in  the 
Drexwood  Building  corporation.  The  trustees  of  the  trust  hold  all 
the  stock  in  and  act  as  ^fectors  of  th©  corporation  in  conformity 
with  the  provisions  of  the  trust.  The  trust  ie  for  the  benefit  of 
former  bondholders  who  now  hold  certificates  or  imits  of  interest 
therein.  The  trustees  of  the  trust  and  directors  of  the  corporation 
are  defendants,  V/^lter  j.  kcCrUire  and  Vernon  tf,  .Yelsh.  The  plaintlffe 
are  Casey,  sehaeffer  and  (Jreene,  who  hold  certificates  or  units  of 
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Interest  in  the  ti*ust,  ae  also  does  Ernestine  Kabn»  vho  is  an 

intervening  petitioner. 

On  April  7,  1945,  plaintiffs  filed  their  bill  seeking  an 
injunction  against  the  acceptance  hy  the  trustees  of  an  offer  by 
Case  made  about  March  3,  1945,  of  |53,500  for  these  premises.  The 
premises  constitute  the  entire  assets  of  the  trust.  Plaintiffs  and 
the  intervening  petitioner  prayed  an  injunction  against  the  proposed 
sale  and  other  relief.  The  offer  of  Case  contained  a  provision  to 
the  effect  that  if  any  other  bidder  made  a  hi^er  offer,  Mrs.  case 
should  have  the  privilege  of  meeting  it  within  10  days,  and  in  case 
she  did  not  meet  it  no  further  bids  would  be  received,  Morris 
Shapiro  on  April  6,  1943,  aiade  an  offer  ©f  $57,500,  which  he  after- 
wards increased  to  $60,000, 

The  trustees  anAwered  the  bill  of  complaint,  which  was  after- 
wards amended  by  a  supplemental  bill  which  set  up  the  higher  bids 
of  Shapiro.  They  denied  any  wrongful  actions  or  improper  p^^pose 
in  submitting  the  offer  to  the  stockholders  and  holders  of  eertlfioates 
and  they  aslced  the  advice  of  the  court,  agreeing  to  abide  by  whatever 
directions  should  be  given  them  by  the  court.  The  sworn  answer  of 
the  trustees  said  "that  no  sale  of  the  said  Brexwood  Building 
property  will  be  made  until  a  full  and  complete  hearing  has  been  had 
on  this  proceeding  and  that  these  respondents  will  abide  by  any  order 
or  decree  entered  herein  by  this  court.  ** 

On  May  3,  1943,  all  the  parties  appeared  before  the  court.  The 
trustees  made  a  statement  as  to  the  facts,  about  which  there  is 
apparently  no  dispute  on  any  material  matter.  All  the  parties  of 
record  were  present,  and  the  court  after  hearing  them  entered  an  order 
of  that  date  to  the  effect,  first,  that  it  had  Jurisdiction  of  the 
parties  and  subject  matter;  second,  "that  a  sale  of  the  property 
involved  ho  held  in  open  court  on  Monday,  May  10,  1943  at  10:30  a»  M. 
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in  the  forenoon,  without  further  notice,  at  which  time  the  property 
shall  he  offered  for  sale";  and  thirdj  "All  parties  shall  have  the 
right  to  offer  evidence  for  the  record  at  said  time, « 

Mrs,  Case  did  not  avail  herself  of  the  opportixnity  to  offer 
any  evidence.  On  May  7j  1943,  she  gave  notice  of  appeal  from  this 
order,  she  caused  the  record  to  he  filed  in  this  court  in  due  time, 
hut  she  made  no  motion  for  a  supersedeas,  \&en  the  time  for  taking 
bids  arrived  wit'nout  any  offer  of  evidence  she  raised  the  point  that 
the  court  was  without  jurisdiction  because  of  the  appeal  she  had 
taken  to  this  court.  This  objection  was  overmiled.  Bids  were  received, 
Morris  lU  DeWoskin  bid  for  the  property  ^72,500  in  cash,  which  was  the 
highest  bid  received.  The  cause  was  then  continued  from  time  to 
time  until  May  18th,  when  the  court  entered  a  decree  to  the  effect  that 
all  answers  and  intervening  petitions  and  complaints  on  file  should 
stand  as  answers  to  the  intervening  petition  of  Case;  that  the  court 
had  jurisdiction  of  the  parties  and  subject  matter;  that  the  premises 
(describing  them)  were  held  in  trust  under  the  agreement  of  February  1^ 
1957#  etc,;  recited  the  offer  of  Case  of  March  3,  194oj  that  notice 
thereof  was  sent  by  registered  mail  to  the  holders  of  the  certificates 
evidencing  stock  trust  units}  that  written  objections  had  been  filed 
by  certificate  holders  about  April  6,  1943,  to  the  proposed  sale; 
that  holders  of  410  stock  trust  units  protested  the  sale;  that  one- 
third  of  the  outstanding  trust  units  were  slightly  in  excess  of  442 
units;  that  on  April  7,  1943,  Morris  Shapiro  had  made  a  bid  of 
$57,500  and  was  prepared  to  bid  mor^|that  the  certificate  holders 
had  moved  for  an  injunction  against  the  sale;  that  on  April  19^  1943, 
an  offer  for  the  property  of  |60,000  was  made  with  a  certified  check 
for  $^200;  that  the  trustees  returned  the  check  refusing  to  consider 
the  offer;  that  the  alleged  offer  contained  a  request  to  permit  the 
bidder  to  increase  his  bid  in  the  event  the  same  was  met  by  any 
other  offeror;  that  defendants,  by  answers  and  representations  made 


ftstt;  Lli\!^  L^'z^i^Bl^--     .     V  ass  «^"*r  "tos^ftii* 

■.1-rife>;?B;?L'0  adt  to  ^MJ 

v-""LlGii  aj.sjDl*^.?;''  j,:.  baa  OOd^fSt 

u    ;'i©lto  aiisf 

■■••;.   ••v'  ...    ...       .?^,lC'0^offl  o;^  'r«.ix6icr 


4. 

in  open  courts  had  adjoitted  these  allegations;  tliat  purexiant  to  the 
offer  made  by  Gase^  notice  of  the  higher  offer  w&s  serred  upon  her; 
that  subsequent  to  the  filing  ®f  the  complaint  and  prior  to  the 
meeting  of  the  shareholders  held  iticmii   on  that  day  Case  notified 
defendants  that  her  original  offer  ©f  |53,500  «as  inereaeed  to 
^58,000;  that  ShapirOi  in  the  offer  of  April  o,  1^43,  requested  that 
in  the  erent  his  offer  of  #57,500  was  met  by  Caae,  he  be  given  an 
opportunity  of  increasing  it;  that  the  building  corporation  on  April 
7th  notified  Shapiro  that  the  offer  of  Case  had  reserved  the  right 
to  meet  higher  offers  made  on  or  prior  to  the  time  of  the  shareholders 
meeting  and,  therefore,  his  request  for  an  opportunity  to  increase 
his  first  offer  could  not  be  granted,  and  that  a  meeting  of  the 
corporation  would  be  held  on  Tuesday,  APJ*!!  IS,  1945,  when  all  offers 
would  be  considered, 

fhe  decree  also  finds  that  on  April  19,  1943,  Shapiro  gave 
notice  of  an  increased  offer  of  |60,000  and  aeoompanied  the  game 
with  a  cheSk;  that  defendants,  as  holders  of  all  the  shares  of 
stock  as  voting  trustees,  atythe  meeting  of  April  13th  authorized 
the  approval  and  acceptance  of  the  offer  of  Case  for  $58,000  and 
notified  Case  on  April  16th  that  her  amended  offer  was  accepted, 
subject,  however,  to  the  action  of  the  court. 

The  decree  finds  that  the  original  bid  of  Case  was  grossly 
inadequate,  several  persons  having  offered  to  pay  a  sum  in  excess 
of  §58 J 000  and  in  view  of  this  and  the  upward  trend  of  the  real 
estate  market  it  was  to  the  best  interests  of  the  holders  of  the 
stock  trust  units  that  the  property  should  be  sold  in  open  court; 
that  pursuant  to  the  order  entered  on  May  3,  1943»  (no  proofs  or 
evidence  having  been  offered  by  any  objectors)  the  property  was 
offered  for  sale,  beginning  at  the  prilice  of  $«0,000;  that  the  bid 
of  Morris  R.  DeWoskln  of  $72,500  was  the  beat  bid.  It  wa«,  therefore, 
ordered  and  4»creed  that  the  sale  be  made  to  Dei^'oskin;  that  the 
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building  oorporatlon  be  instructed  to  cancel  the  aoc«ptaiie«  of  the 
amended  offer  of  Case,  t©  return  her  earnest  laoney  deposit  and  to 
oensuiamate  the  sale  to  Dewoskiny  the  court  reserving  Jurisdiction 
to  consider  and  pass  upon  further  acts  and  doings.  From  this  decree 
dase  has  perfected  her  second  ^peal. 

All  of  the  parties  to  this  cause  except  Case  are  satisfied  with 
the  decree  and  urge  its  affixvanoe  for  obvious  reasons.  It  was  the 
clear  duty  of  the  trustees  to  get  the  best  price  obtainable  on  the 
sale  of  the  entire  trust  pri^erty«  Mrs*  Case  contends  that  the 
burden  of  proof  in  the  first  instance  was  on  the  plaintiffs  and 
intervening  petitioner,  an  elementary  rule  of  law,  which  is  not 
cha,llenged.  She  urges  that  an  adjudication  on  the  merits  should 
follow  after  and  not  precede  the  evidence,  also  an  elementary  rule 
which  she  had  the  opportunity  of  following  had  she  wished  to  do  so. 
She  urges  that  a  court  of  equity  will  not  Jaiterfere  with  the  dis- 
cretionary action  of  trustees  in  the  absence  of  proof  thatTthey 
acted  unreasonably  or  in  bad  ^althj  also  an  elementary  rule.  Her 
complaint  in  this  regard  overlooks  the  imcontradioted  fact  that  the 
trustees  submitted  the  question  of  their  actions  to  the  court  and 
tiiat  they  approve  of  the  decree  and  urge  its  affirmance  here.  She 
urges  that  in  the  absence  of  proof  the  trustees  act  unreasonably 
or  in  bad  faith,  trustees  may  in  their  dlecr-etion  choose  the  method 
of  Sale  of  trust  property,  whether  by  private  negotiation  or  by 
public  auction,  another  proposition  not  disputed  by  any  of  the 
parties.  Sho  urges  that  the  provision  in  her  offer  that  she  have 
ten  days  within  which  to  elect  to  meet  the  highest  of  einy  othei^ 
offers  received  was  also  fair  and  equitable,  a  matter  wholly  immateria] 
here,  as  we  see  it.  she  urges  that  a  court  of  equity  will  not  set 
aside  a  contract  of  sale  fairly  entered  into  by  trustees  in  order  to 
give  a  disappointed  bidder  a  second  opportunity  to  bid,  which  also 
may  be  conceded  without  affecting  the  results  of  this  appeal. 
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IThe  uncontradicted  facts  here  show  that  the  corporation 

accepted  the  l3id  of  Mrs*  Case  subject  to  the  action  of  the  trial 

eourti  where  this  suit  was  pending.  3he  did  not>  therefore^  at 

any  time  have  a  valid  and  existing  contract  for  the  purchase  of 

this  property  for  $58,000,  and  the  trustees  would  have  been  remise 

in  their  duties  to  the  certificate  holders  if  they  had  sold  this 

property  to  her  for  $14,500  less  than  another  purchaser  was  ready 

te  pay.  From  the  staadpoint  of  right  and  Justice,  there  is  no 

merit  to  her  appeal  at  all.  Notwithstanding  the  plain  inequity  and 

unfairness  of  her  position,  she  makes  bold  to  argue  that  the  trial 

coiirt  was  without  Jurisdiction  to  take  the  bids  and  approve  the 

sale  because  of  a  supposed  appeal  taken  on  May  7th  from  the  order 

entered  on  May  3,  194S.  She  says  this  appeal  had  the  effect  of 

depriving  the  trial  court  of  Jurisdiction  to  enter  further  orders 

in  the  cause,  she  cites  union  Central  Life  Ins.  G©.  v.  Ahdersonj 

291  111.  App.  423J  Pariah  Bank  &  Trust  Go.  v.  Uptown  Qeaea   and 

Service  Co.,  Inc.i  300  111,  app«  72,  with  other  cases.  There  are 

two  x^asons  why  her  ^peal  did.  not  |i|ave  that  effect,  in  the  first 

place,  the  order  of  MaySrd  was  only  interlocutory,  it  did  not  finaily 

dispose  of  tho  issues  in  the  cause.  She  coxild  not  deprive  the  trial 

court  of  jurisdiction  of  the  cause  by  taking  a  supposed  appeal  from 

an  order  which  was  not  final  in  its  nature.  Suoh  an  appeail  is  a 

mere  nullity,  '^fright  v.  Rigse^  378  111.72,  (see  111,  Rev,  Stat.  Chap. 

110,  par.  206,  f82).  In  the  second  place,  she  neitiier  made  a 

motion  for  nor  obtained  a  supersedeas  in  this  court.  An  appeal 

without  a  supersedeas  does  not  suspend  the  operation  of  the  order 

or  Judgment  appesuled  from,  Dilks  v.  Board  of  Educationi  283  111.  ^p. 

378.  The  appeal,  therefore,  frcHn  the  order  of  May  3,1943,  will  be 

dismissed,  and  the  decree  of  May  18,  1943,  will  be  afi'iimed. 

APPEAL  FROM  ORDER  OF  MAY  S,  1943, 
dismissed;  DSCRFiO  OF  MAY  18,  1943, 
AFFIRMED. 

O'Connor,  P.J.,  and  Niemeyer,  J.,  concur. 
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THE  PEOPLE  OF  TKS  STaTS  OF 
ILLINOIS,   ex  rel,  J03EBH  HOmiUS, 
HKRBJCRT  UTZ,   JOSEPH  ClflLUSTIM, 
OTTO-SOHALK,    et  al.. 


A,ijp©lleeei 


OSORG-E  STEDROMSKY,  Preel^i^M^, 
EDWjyiD  aEI8K0,    aiJSTATO.«3wDA,^^-^ 
JOSEPH  DMEK,   HUDOLPR/'-J .    KRiiXGI, 
Trustees,   and  as  mesBbere  of  the 
Board  of  Trustees^-^f  the  Tovai  of 
Cicero,   AHTON  J/mWlGKAs   Clerk, 
JSUHY  J,   VITT^^i,   Collector,  LEO 
KASP";'M-ja,    SJlijervlsor,   and  PRANK 
J«   CI^ECSTENSON,  Assessor,   Towi  of 
Gicei^,    Illinois, 

Appellants. 
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APPEAL  Wnm 

CIRCUIT  COURT, 
COOK  COUNTY. 


MR.  JUSTICE  NlSHEYJrFl  DSLIVilRED  THE  OPIHION  OF  THE  COURT. 


Defendants  appeal  from  an  order-  directing  that  a  writ  of 
mandamus  issue  in  accordance  with  the  prayer  of  a  second  amended 
and  supolemental  complaint,  directing  tl^  payment  of  salaries  due 
plaintiff  s— firemen  and  patrolmen  of  the  Town  of  Cicero— for 
certain  semi-monthly  periods  of  the  years  1940  and  1041,  and 
retaining  Jurisdiction  to  determine  the  rights  of  the  parties  as 
to  salaries  due  in  1342. 

The  original  complaint  was  filed  June  7,  1940  to  compel 
payment  of  salaries  for  the  months  of  May  and  June  of  tliat  year. 
These  salaries  having  been  paid,  the  suit  was  dismissed  July  25,  i 
1940,  Upon  petition  filed  the  order  of  dismissal  was  vacated, 
the  cause  reinstated  and  leave  given  plaintiffs  to  file  an  amended 
suad  supplemental  petition  within  five  days.  January  26,  1942, 
pursuant  to  leave  granted  with  consent  of  the  defendants,  a  second 
amended  and  supplemental  complaint  was  filed.  Decemher  31,  1942 
the  court  entered  an  order  directing  that  the  writ  of  mandamus 
issue,  commanding  the  defendants  forthwith  to  pay  or  cause  to  be 


VQoSi^ 
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paid  to  each  of  the  plaintiffs  the  sum  of  ^700,  less  deductions  for 
pension  fiand  pxirposes  as  provided  by  law,  representing  salaries 
due  and  owing  to  each  of  said  plaintiffs  for  certain  semi-monthly 
periods  In  the  years  1940  and  1941,  and  further  finding  that 
since  the  hearing  In  Jtme  1942  defendants  had  fallen  In  arrears 
In  payment  of  salaries  to  the  plaintiffs  for  the  months  of 
November  and  December,  1942,  and  reserving  Jurisdiction  for  the 
purpose  of  determining  the  respective  rights  of  the  parties  with 
regard  to  thexsalary  due  and  owing  to  plaintiffs  for  the  year  1942 
and  for  the  p\arpose  of  grantiing  «uch  other  and  further  relief  In 
the  premises  as  Justice  may  require* 

It  appears  from  the  record  In  a  second  appeal  In  this  case 
(G-«ai«  B0«  42780)  that  on  the  same  day  a  third  amended  and  supplementa: 
complaint  was  filed. 

It  Is  unnecessary  to  refer  t©  the  alleged  errors  argued  by 
the  parties,  as  we  az^  of  the  opinion  the  appeal  must  be  dismissed 
because  the  order  appealed  frrai  is  not  a  final,  appealable  or^.er. 

By  the  terms  of  the  order  the  court  found  that  salary  in 
addition  to  that  \'/hloh  the  defendants  were  commanded  to  pay  was 
due  and  owing  to  the  plaintiffs,  and  retained  Jurisdiction  for 
the  purpose  of  determining  the  rights  of  the  parties  in  respect 
thereto.  The  situation  here  presented  is  not  unlike  that  in 
^^^^■^5^  waiters  v.  Mercantile  Nat.  Bank  of  Chicago,  ^,80  111.  477. 
There  a  complaint  was  filed  for  the  construction  of  a  will.  The 
court  construed  a  single  paragraph  of  the  will,  which  it  held  was 
not  necessarily  related  to  the  other  questions  raised  by  plaintiff, 
and  in  its  decree  recited  "that  the  remaining  questions  involved 
in  the  construction  of  said  Last  will  and  Testament  should  be 
and  they  will  be  disposed  of  by  this  Court  in  a  decree  to  be 
presented  to  this  Court  at  a  later  date."  The  supreme  court 
dismissed  the  appeal  on  its  own  motion,  and  said  (485):  "She 
parties  had  no  power  to  litigate,  and  the  court  had  no  power  to 
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deteftalne,  the  issues  raised  by  piecemeal  and  liniit  the  finding 
and  decree  to  one  single  question  of  maxiy  raised  and  litigated 
In  the  same  cause,  such  an  order  is  not  a  final  decree  from 
which  an  appeal  may  be  prosecuted.  A  decree  is  final  and  appeal- 
able only  where  it  terminates  the  litigation  between  all  of  the 
parties  on  the  merits  so  that  when  it  is  affirmed  the  court  below 
has  only  to  proceed  with  its  execution, «  In  discussing  section 
50  of  the  civil  practice  Act,  the  court  said  (487):  "The 
applicable  provisions  of  the  Civil  practice  act,  even  if  construed 
to  authorize  separate  decrees  to  be  entered  in  a  case  of  this 
kind,  do  not  mafe©  such  decrees  final  until  the  tenaination  of  the 
litigation  by  the  decision  of  al.l  the  questions  and  Issues  raised 
between  all  the  parties  to  the  suit,   (Rogers  v.  Barton,  375  111. 
6U;  McDonald  v,  ^^alahf  367  id.  529, ) » 

Tiie  trial  court  should  not  have  determined  the  case  by 
piecemeal  but  until  a  final  order  is  entered  we  cannot  entertain  an 
appep.1.  The  appeal  is  dismissed, 

APPEAL  DIS&IISSSD* 

O'Connor,  p.  J.,  and  Ratchet t^  J»t    concur. 
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A.  A»  EXCAVATIWG  GOMPAKY,  an 
Illinois  corporation,  ANTHONY 
PALUMBO,  JULIA  G,  PALUMBO  and,. 
JOSEPH  CAPARELLI,         ,^" 

Appellees, 
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APPEAL  PROM  CIRCUIT, 
COOK  COOMIY. 

//I 


FIRST  UNITED  EimNCS  CQRPCEATION, 
an  Illinois^dorporation,  R«  W, 
PRIEDER  aafl  T.  D,  POV.'ELL, 

y^  Appe  Hants  , 

MK;  JUSTICE  MATCHSTT  DELIVERED  THE  OPINION  OF  THE  COURT, 

Plaintiffs  are  the  A»  A*  Excavating  Company,  a  cor- 
poration, its  president,  its  secretary  and  its  general  manager. 
The  corporation  formerly  carried  on  an  excavating  and  trucking 
business  in  Chicago,  Its  office  was  at  314-3  Harrison  street, 
where  it  kept  its  equipment,  trucks,  etc,  in  a  garage.  The 
individual  plaintiffs  are  the  only  stockholders  of  the  cor- 
poration. Its  business  was  operated  with  ducip  trucks, 
tractors  and  trailers. 

Defendant  corporation  is  in  the  mortgage  lean  busi- 
ness. Its  business  is  conducted  at  9  iVest  Washington  street, 
Chicago, 

August  4,  1941,  plaintiff  A,  A,  Excavating  Company 
borrov/ed  from  defendant  corporation  $7,000,  It  gave  a  note 
executed  by  it  and  by  its  officers  personally.  This  note 
was  for  $8,900,  payable  ia  installments  of  $393«75  each, 
the  first  September  4,  1941,  and  like  installments  payable 
on  the  4th  day  of  each  succeeding  month  thereafter  for  ten 
months,  after  which  a  final  payment  of  $4,568.75  was  to  fee 
made  on  the  4th  day  of  August,  1942^ 

To  secure  payment  of  this  note  plaintiffs  executed 
a  chattel  mortgage  ©f  the  same  date,  conveying  to  defendant 
finance  company  its  equipment,  trucks,  etc,  at  3143  Harrison 
street.  The  chattel  mortgage  contained  the  usual  provisiomi 
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as  to  payment  of  installments  due,  placing  of  insurance  by  the 

mortgagors,  and  right  of  the  holder  of  the  note  to  foreclose  in 

case  of  default  or  if  the  holder  should  feel  itself  unsafe  or 

insecure. 

Default  was  made  in  the  payiaent  of  the  first  install- 
ment. Plaintiffs  did  not  furnish  insurance  as  provided  by  the 
terms  of  the  mortgage,  and  on  the  day  of  default  in  payn^nt 
surrendered  the  insurance  it  theretofore  carried,  A  few  days 
prior  to  this  another  corporation  holding  a  prior  mortgage 
against  two  of  the  trucks  was  allowed  to  take  possession.  The 
finance  company  was  informed  of  this  by  letter  of  the  A,  A, 
Company  of  August  30*  194-1« 

After  plaintiffs  defaulted  in  payment  and  after  infor- 
mation as  to  other  defaults,  the  defendant  finance  company  (owner 
of  the  note  and  mortgage)  on  September  8^  194-1*  demanded  payment 
of  the  amount  due,  gave  notice  that  unless  the  installment  due 
was  paid  by  September  11,  1941,  foreclosure  proceedings  would  be 
started  on  September  12th,  No  payment  was  made  then  or  there- 
after^ nor  has  there  been  any  tender  of  such  payment  at  any  time^ 

September  11,  194-1,  defendant  Powell,  an  employee  of 
the  finance  company,  mailed  notice  of  foreclosure  to  plaintiffs, 
stating  that  the  sale  would  be  held  at  10  A,  M»  on  September  18, 
1941,  at  3143  Harrison  street,  Chicago.  The  time  of  sale  was 
continued  from  time  to  time  and  finally  held  (as  defendants  say) 
September  26,  1941,  The  purchaser  was  defendant  corporation 
for  the  price  of  $4,500,  in  bulk. 

There  is  some  dispute  as  to  whether  there  was  actual 
bidding  at  the  sale.  It  does  not  appear  there  was  any  other 
bidder.  A  report  of  such  sale  was  sent  to  the  A.  A,  Excavating 
Company  October  2,  1941.  No  objection  was  then  made  thereto 
by  plaintiffs, 

December  6,  1941,  plaintiffs  caused  to  be  served  a 


-s- 


®tiT    .aorftK^-f-.ao 


5,?yf?  saw.  Ji«Bl€'Q 
'.onaii-eal  «!;}•  bQiebaet'iuB 

^<sjD  ou&BtlT  "" '"'■    •■'.' ^';■.■'  ■* -""      :.  .:.«uii  9"^.a5|  ^ist'JB  isuJoukA  xlxj    j.o 

-^?i^^Q»'Id•  t©  tieiiS  ©Bast  saw  d'flisjKVi]/,  .  ■"•'.!"  'i  :»fmarfqen  no  Lsd^ns^ta 


\is<iCiI.Ob'io' 


.   .Ue  oxii  ^B  gnxbMd 


♦  allWfilsIq  xd 


-3- 

wpitten  demand  for  the  return  of  the  property  to  them  within 
three  days.  The  demand  notified  defendants  that  if  the  propert7 
was  not  returned  "an  action  for  conversion"  and  for  damages  in 
the  sum  of  $50^000  would  be  instituted  for  the  wrongful  taking 
of  the  property.  The  property  was  not  returned.  This  action 
for  $50,000  was  filed  December  I9,  1941. 

The  complaint  filed  was  in  three  counts.  One  was 
stricken  by  the  court,  another  dismissed  by  plaintiffs.  The 
case  went  to  the  jury  on  the  first  count,  which  in  substanee 
was  for  conversion.  The  Jury  returned  a  verdict  for  plsdjutiffs 
with  damages  assessed  at  $40,000.  Defendants  moved  fer  a  new 
trial  and  for  judgment  in  their  favor  notwithstanding.  Both 
motions  were  denied.  Judgment  was  entered  on  the  verdict, 
and  this  appeal  followed. 

The  amount  of  this  verdict  shocks  the  conscience. 
Plaintiff  corporation  had  been  doing  business  at  this  place 
for  about  three  months.  There  is  no  evidence  indicating  that 
much  business  was  done  or  profits  realized.  There  is  evidence 
that  their  business  during  that  time  was  almost  negligible. 
The  money  advanced  in  consideration  of  the  chattel  mortgage 
and  note  was  $7,000,   In  response  to  special  interrogatories 
the  jury  found  the  value  of  all  the  trucks  except  the  Ford  to 
be  $5*250.  The  valuation  put  on  all  the  rest  of  the  goods 
and  chattels,  as  indicated  by  evidence  of  plaintiffs,  was 
$12,435,  a  total  value  of  $17,685«  Nothing  was  ever  paid 
on  the  note.  If  the  note  had  been  paid  in  full,  this  would 
have  left  a  balance  of  $8,785*  which  conceding  the  right  of 
plaintiffs  to  recover  at  all  (by  no  means  clear),  in  the 
absence  of  seme  special  damage  would  seem  to  have  been  the 
utmost  which  could  in  fairness  have  been  allowed  as  damages 
by  the  jury.  Bowers  Law  of  Conversion,  sec.  682,  p.  512; 
Sharp  V.  Nat.  Bond  d  Investment  Co. .  26O  ^11»  App,  297. 

Defendants  say  that  in  the  trial  of  the  ease  tfao 
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fundamental  differences  between  trover  (a  coiiiion  lav?  action) 
and  replevin  (which  in  this  state  is  a  statutory  cause  ©f 
action:  see  111,  Rev,  Stat,,  chap,  119)  were  disregarded  in 
the  admission  of  evidence  and  instructions  to  the  Jury,  The 
court  on  the  trial,  over  the  objection  of  defendants,  permitted 
evidence  to  be  given  by  plaintiffs  tending  to  show  the  rental 
value  of  the  trucks  after  the  alleged  conversion  and  up  to  the 
time  of  trial.  Defendants  say  this  might  have  been  proper  in 
a  case  of  replevin  (Gottrell  v»  Gerson.  296  111*  Appo  412), 
but  it  is  not  proper  or  permissible  in  an  action  for  conversion 
or  trover  nor  where,  as  here,  special  damages  were  not  pleaded* 
Adams  v.  Gardner.  78  111,  5^8;  Sedgwloh  on  Damages,  9th  ©d, 
497  Ba  Plaintiffs  point  out  that  at  common  law  trover  is  a 
species  of  action  on  the  case  (Wholesale  Grocers  Corp.  v.^ 
Richheimer  Brokerage  Go«.  233  111,  App.  64,  66-68)  and  that 
under  the  provisions  of  the  Civil  Practice  Act  the  distinctions 
between  common  law  forms  of  action  have  been  abolished  and  that 
the  pleadings  are  to  be  construed  with  a  view  to  doing  substan- 
tial justlee  between  the  parties. 

We  have  no  desire  to  explore  the  ancient  learning  on 
differences  between  actions  of  trespass  and  trespass  on  the 
case,  lie   agree  that  the  construction  of  pleadings  should  always 
be  in  the  interest  of  justice*  However,  the  Practice  Act  has 
not  changed  the  fundamental  nature  of  things,  A  long  line  of 

I  oases  in  Illinois  hold  that  in  an  action  for  trover  or  conversion 

I 

I*'   the  true  measure  of  damages  ordinarily  is  the  value  of  the  property 
at  the  time  of  the  conversion  with  interest.  The  Supreme  Court 
I   so  held  in  Sturges  v.  Keit^„  57  HI.  451;   in  Janewav  v.  Bui-ton. 
201  Ill»  78 j  in  Schwitters  ▼,  Springer^  236  111.  271,  and  this 
court  has  so  held  in  Genslinger  v.  New  Ill>  Athletic  Club.  252 
111.  App,  298,  and  Ahrens  v.  Bihss.  256  111,  App.  420,  We 
think  this  is  the  correct  general  rule.  Bowers  Law  of  Conversion, 
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chap,  12,  sec.  630,  p*  459. 

The  eases  cited  by  plaintiffs  to  the  contrary  on  thij 
point  are  eases  where  the  suit  was  either  brougUt  on  or  arose 
out  of  replevin  statutes,  Broadwell  y.  Paradlce.  81  111,  474, 
477j  Frank  v.  Matson.  211  111.  338,  34-7-34-8;  Ginsburg  v.  Bartlett^ 
262  111,  App«  14,  38,  There  are  reasons  for  the  distinction  in 
these  two  kinds  of  cases,  A  suit  in  replevin  necessarily  in-- 
volves  the  right  to  recover  possession  of  the  actual  thing  taken 
and  damages  for  its  detention.  A  suit  for  wrongful  conversion 
is  a  suit  for  the  value  of  the  thing  which  has  been  wrongfully 
taken.  It  assumes  that  when  judgment  is  recovered  and  has  been 
paid  by  tim   defendant,  the  property  taken  becomes  the  property 
of  defendant.  Hodur  v.  Cutting ^  248  111,  App.  145*  Eecovery 
of  interest  on  the  value  from  date  of  conversion  would  be  incon- 
sistent with  the  allowance  ©f  damages  to  plaintiff  for  the  us© 
of  the  property,  V/e  do  not  question  there  may  be  circumstanees 
under  which  the  plaintiff  can  elect  whether  he  will  claim  interest 
on  the  value  of  the  property  taken  or  damages  for  being  deprived 
of  the  use  of  it,  but  no  such  case  is  stated  here. 

Moreover,  the  testimony  given  in  this  case  concerning 
the  rental  value  of  the  property  foreclosed  on  was  of  little 
value  from  any  standpoint.  In  the  first  place,  the  witness  who 
gave  it  was  not  qualified  by  experience.  In  the  second  place, 
ill  fixing  the  rental  value  of  the  trucks  no  allowance  was  made 
for  the  cost  of  labor  necessary  in  using  them,  of  gas  necessary 
to  run,  or  the  cost  of  keeping  the  same  in  repair,  insurance, 
wear  and  tear^  management  etc.  The  evidence  was  worse  than  worth- 
less and  well  designed  to  mislead  and  confuse  the  jury.  At  first 
th&   court  sustained  an  objection  to  this  evidence  but  finally  ad- 
mitted it  with  apparent  hesitation.  The  judge  said,  "Well,  I  am 
going  to  let  you  go  ahead  if  you  are  sure  you  are  right,"  Not 
only  was  the  evidence  admitted  but  the  Jury  instructed  that  in 
finding  the  amount  of  damage  the  jury  "may  consider  the  value 
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of  the  property  at  the  time  it  was  taken,  and  what  the  reasoi>- 
able  rent  would  be  for  the  said  property  in  question  for  the 
period  of  time  the  property  in  question  was  wrongfully  detained 
or  wrongfully  withheld  by  the  defendants,  in  so  far  as  the  same 
is  shown  by  the  evidence  in  the  case.  This  included  post  Pearl 
Hiarbor  values  of  such  articles  and  their  use,  '/e  hold  that  tbe 
admission  of  this  evidence  and  the  giving  of  this  instruction 
was  reversible  error. 

Aside  from  the  damages,  if  any,  the  only  question  for 
the  jury  in  this  case  was  whether  the  sale  of  the  property  was 
made  in  the  proper  manner.  The  validity  of  the  mortgage,  the 
default  in  payment  of  the  note,  the  demand  for  payment,  the 
posting  of  notices,  the  report  of  sale  Yfith  details  as  required 
by  statute  were  proved.  For  the  first  time  and  in  tMs  court 
plaintiffs  make  the  point  that  the  chattels  were  mechanic's  tools 
and  foreclosure  in  any  way  except  by  suit  in  equity  is  illegal 
under  section  24,  chapter  95,  Illinois  Revised  Statutes.  W© 
hold  the  statute  not  applicable  to  the  facts  of  the  case.  More- 
over, the  suit  was  not  brought  nor  the  complaint  framed  on  that 
theory*  Plaintiffs  cannot  shift  their  position  in  this  court* 

Plaintiffs  say  there  was  no  reasonable  basis  for  defend- 
ants to  believe  the  loan  was  insecure  or  unsafe  and  that  their 
action  in  seizing  the  property  was  arbitrary  and  unreasonable* 
We  hold  as  a  matter  of  fact  and  of  Law  the  defendant  creditor 
had  many  reasons  to  feel  unsafe  and  insecure. 

It  is  suggested  that  a  letter  sent  by  the  finance 
company  to  the  A,  A,  Company  on  the  day  the  note  was  executed, 
to  the  effect  that  an  allowance  of  $2^0  would  be  made  on  pay- 
ment of  the  final  installment  of  the  note  for  $8,900,  "provided 
the  monthly  installments  are  paid  not  later  than  fifteen  days 
past  due  dates,"  had  the  effect  of  extending  the  time  of  pay- 
ment of  each  installment  fifteen  days,  and  that  nothing,  there- 
fore, was  due  at  the  time  the  mortgage  was  foreclosed.  Vie   hold 
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this  contention  without  merit. 

For  the  errors  indicated  the  Judgment  will  be  reversed 

and  the  cause  remanded* 

JUDGKFNT  REVERSED  AHD 
CAUSE  REMANDED* 

O'Connor,  P,  J,,  and  Nlemeyer,  J,,  concur » 
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ANN  JESSIE  BLACKMAN,  Administratrix^-^ 
with  the  Will  annexed  of  the  Eateit^ 
of  OLIVER  J.  BLACKMAN,  and 
Indlvldiiaily, 


ILLINOIS  CENTRAL  RAILROAD  COEN^Y, 
a  con^oratlon,  THE  CONTINENTAL  '* 
CASUALTY  COiJ'AJjre,  a  coloration, 
and  THE  PACmO  MTUAL  LIFE 
INSURANCE  aeJ..PANY  OF  CALIFORNIA, 
a  corpora^ on. 

Appellees* 


APPEAL  PROM 

SUPSEIOR  COURT, 
COOK  OOUNBY. 


MR,   JUSTICE  NIEMEYER  DELIVERED  THE  OPINIOM  OF  THE  COURT, 


Plaintiff  appeals  from  an  order  denying  a  motion  to  vacate 
a  prlflir  02*der  dlemisslng  her  action  for  want  of  prosecution. 

The  record  shows  that  Oliver  J,  Blaclsman  received  Injuries 
January  1,  1937,  from  which  he  died  July  20,  1937;  on  July  11, 
1939  plaintiff  was  appointed  administratrix  of  his  estate  and 
suit  was  instituted  Jiay  17,  1939  against  the  railroad,  by  whom 
he  was  employed,  and  against  two  insurance  companies  on 
disability  policies.  Notice  to  place  the  ease  on  the  trial  call 
was  filed  August  4,  1941;  November  17,  1941  the  case  was 
dismissed  for  want  ©f  prosecution,  and  that  order  was  vacated 
and  the  case  reinstated  December  4,  1941  by  the  judge  who 
entered  the  order  now  appealed  from.   September  17,  1942,  pursuant 
to  notice  to  plaintiff,  her  attorneys  withdrew.  January  5,  1943, 
the  case  appearing  on  the  trial  call,  it  was  again  dismissed  for 
want  of  prosecution,  January  18  the  present  attorneys  entered 
their  appearance  as  attorneys  for  plaintiff;  Jfoiuary  23  they 
served  notice  of  motion  aslting  approval  of  their  substitution  as 
attorneys  for  plaintiff,  that  the  order  of  dismissal  of  January 
5  be  vacated  and  the  cause  be  reinstated  on  the  trial  calendar 
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and  that  plaintl;?f  be  given  time  to  amend  the  complaint,  Jejiuary 

25  thfes  motion  was  denied. 

In  tfKg  support  of  the  motion  plaintiff's  affidavit  was  filed. 
In  this  affidavit  plaintiff  stated  that  several  months  before 
January  5,  19=15  she  had  engaged  the  firm  of  Bowe  and  Bowe  to 
prosecute  her  case  and  was  under  the  impression  that  they  were  in 
fact  going  to  prosecute  it;  that  on  January  4  she  received  a 
letter  from  them  advising  her  to  seek  other  attorneys;  that  on 
the  same  day  she  secured  her  present  attorneys,  who  appeared 
in  the  oourt  January  5  and  sought  to  have  the  cause  continued  to 
such  time  as  they  could  make  proper  arrangements  for  trial*  The 
letter  from  Bowe  and  Bowe  states  they  had  decided  not  to  represent 
her;  that  they  had  advised  her  they  would  not  handle  the  insurance 
claims  and  had  concluded  they  would  not  handle  the  case  against 
the  railroad  company;  that  the  case  would  appear  on  the  trial 
call  on  January  5  or  shortly  thereafter  and  plaintiff  should  have 
a  lawyer  appear  for  her  when  the  case  was  called;  that  they  had  not 
entered  their  appearance.  No  transcript  of  proceedings  has  been 
filed.  The  record  does  not  show  the  meeting  mentioned  in 
plaintiff's  brief  as  having  taken  place  in  the  Judge's  chambers 
on  the  day  the  case  was  dismissed,  at  which  it  is  said  the  Judge 
promised  to  reinstate  the  case  on  motion.  This  will  be  disregarded. 

Defendants  object  that  the  order  appealed  from  is  not  a 
final,  appealable  order.   Our  courts  have  held  that  the  judgment 
of  a  court  denying  a  motion  to  vacate  a  Judgment  is  a  final 
Judgment  from  which  an  a- jpeal  may  be  taken.  City  of  park  i-iidg-e  v. 
Murphy,  258  111,  365;  Keithley  v.  County  of  Clark,  206  111,  App. 
500 ; Cohn  V.  Bernstein,  205  111,  App.  325,  In  the  last  cited 
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ease  the  court  held  that  the  defeated  party  could  appeal  from 
the  judgment  entered  and  from  the  order  denying  his  nU&tion  to 
vacate  the  Judgment, 

The  record  in  this  case  shows  lack  of  diligence  in  the 
prosecution  of  this  action.  It  was  not  Btal?ted  until  within  three 
days  of  tw©  years  after  the  death  of  BlaclaBan.  It  was  not  noticed 
for  trial  until  more  than  tw©  years  after  its  institution. 
Plaintiff  then  permitted  it  to  be  dismissed  for  want  of  prosecu- 
tion, and  the  court  reinstated  it,  Ppobi  (the  record  properly  before 
us  it  appears  that  although  plaintiff  was  notified  the  case 
would  probably  appear  on  the  trial  call  January  5,  1943  and  that 
she  employed  her  present  counsel  on  January  4,  they  did  not  file 
their  appearance  until  Jaim&rj  18;  that  the  motion  to  vacate 
was  presented  on  January  E5,  together  with  a  motion  to  amend  the 
complaint,  over  three  and  a  half  years  after  the  institution  of 
the  suit.  The  court  properly  dismissed  the  case  for  want  of 
prosecution,  Daly  v.  pity  of  Ghieage»  295  111,  276j  Hicks  v, 
Bekins  Moving  &   3torat-e  Co.,  115  F.2d  406, 

If  we  could  hold  that  the  subsequent  activity  of  plaintiff's 
new  counsel  showed  diligence,  that  fact  would  not  require  vacation 
of  the  order  of  dismissal.  In  the  Hicks  case  the  court  said: 
"Moreover,  an  order  of  dismissal  may  be  granted,  notwithstanding 
the  plaintiff  has  been  stirr^ed  into  action  by  the  impending 
dismissal,  for  subsequent  diligence  is  no  escuse  for  past 
negligence,  Holtzoff  v,  Dod^  &  Oloott  Qo.j  134  app.  Div.  353, 
119  N,  Y.  S,  47,  49, «  In  Crystal  LeJce  CoiJLntry  Club  v.  Soanlani 
264  111,  App,  44,  cited  by  plaixitiff ,  the  court  said:   «It  is  the 
well  settled  rule  in  such  oases  that  parties  seeking  to  have 
an  ex  parte  Judgment  set  aside  must  show  due  diligence,* 
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Plaintiff  has  not  met  this  requirement,  and  the  order 
appealed  from  Is  affirmed, 

AFFIRMED, 
0* Connor,  p,  J,,  and  Matchett,  J,,  concur. 
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PEOPLE  OP  THE  S  ATE  OF  ILLINOIS, 
ex  rel.  JOSEPH  HOREJS,  HERBERT 
UTZ,  JOS^-^PH  CHLUSTIMA,  OTTO 
SOHALK,  et  al.. 


-^ 


(JEORGE  STEDRONSrO:,  Bi^sident, 
SDWARD  GHISIO,    GUSS^VE  RANDA, 
JOSV^H  DAMEK,    RU^LPH  J.    KREJCI, 
Trustees,  and  jsm  members  of  the 
Boa^rd  of  TrvLpteeB  of  the  Town  of 
Glcero,   ANf^  J.   mUPICKA,   Clerk, 
JE  :RY  J^^T  :"HA,   collector,  LEO 
KASPER^KI,    supervisor,   and  PRANK 
.^-JSMBISTSISON,   Assessor,   Towi  of 
Glcero,  Illinois, 

Appellants. 


MR,  JUSTICE  NIEMEXEE  DELIV12BED  *mS   OPBTIGN  OP  THE  COURT. 


Defendants  appesil  from  a  judgment  directing  the  issixance 
of  a  writ  of  mandamus,  entered  upon  a  third  amended  and 
supplemental  petition,  commanding  the  defendants  to  pay  or  cause 
to  he  paid  to  each  of  the  plaintiffs,  as  policemen  and  firemen  of  |; 
the  Town  of  Cicero,  the  B\m  of  $385,  (less  deductions  for  pension 
fund  purposes  as  provided  by  law)  representing  the  salaries 
lawfully  due  and  ©wing  to  each  ©f  the  plaintiffs  for  the  months 
of  November  and  December,  1942. 

AH  appeal  from  an  order  directing  a  writ  of  mandamus  upon 
a  second  amended  and  supplemental  complaint  in  this  cause  was 
before  us  (Gen.  No,  42697)  and  the  appeal  dismissed  in  opinion 
filed  today  for  the  reason  that  the  order  appealed  from  was  not 
a  final  order  or  Judgment, 

By  the  order  entered  December  31,  1942  on  the  second 
amended  and  supplemental  complaint,  Jurisdiction  was  retained 
for  the  purpose  of  determining  the  rights  of  the  parties  in 
respect  to  the  salaries  commanded  to  be  paid  by  the  order  before 
us.  On  the  same  day  the  third  amended  and  su  elemental  complaint. 
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laTolved  In  this  appeal >  was  filed.  Defendants  moved  to  strike 
this  complaint  beeause  of  want  of  Jurisdiction  of  the  court.  This 
motion  was  denied  January  18,  1^43,  and  defendants  elected  to 
stand  upon  their  motion.  i\'Laroh  12,  1943  defendants  appealed  fi^m 
the  order  of  December  31,  1942,  entered  upon  the  second  amended 
and  supplemental  petition  by  filing  notiee  of  appeal  and  proof  of 
service  of  same.  Having  held  that  this  former-  appeal  was  pre- 
mature, the  objection  of  defendants  that  the  court  was  without 
Jurisdiction  to  proceed  to  judgment  on  the  third  amended  and 
supplemental  petition  because  of  the  former  appeal  need  not  be 
noticed. 

April  9,  1943  the  order  now  appealed  from  was  entered. 
Defendants  contend  that  the  third  amended  and  supplemental  coB5)laint 
is  defective  and  that  plaintiffs  cannot  procure  a  writ  to  compel 
the  payment  of  salaries  becoming  due  after  the  institution  of  the 
suit,  on  June  7,  1940.  By  section  39  of  the  Civil  practice  act 
(111.  Rev.  Stat.  1941,  chap.  110,  par. 163)  supplemental  pleadings, 
setting  up  matters  which  have  arisen  after  the  original  pleadings 
have  been  filed,  may  be  filed  within  a  reasonable  time  by  either 
party  by  leave  of  court  and  upon  terms.  This  provision  makes  the 
general  rules  of  chancery  as  to  supplemental  bills  applicable  to 
actions  at  lav;,  (McCasklll,  Illinois  eivil  practice  Act  Annotated, 
section  39)  and  therefore  upon  proper  pleading  permits  judgments  to 
be  entered  upon  facts  existing  at  the  time  of  hearing  of  actions 
at  law  instead  of  at  the  time  of  the  coEraencement  of  the  suit,  as 
under  the  former  pratice.  The  employment  of  the  plaintiffs  as 
policemen  and  firemen  is  a  continuous  employment,  so  that  the 
salaries  claimed  under  the  third  amended  and  supplemental  complaint 
were  based  upon  the  same  employment  as  the  salaries  claimed  luider 
the  original  complaint.  The  court  v&s  acting  within  its  discretion 
when  it  permitted  the  third  amended  and  supplemental  complaint  to 
be  filed. 
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The  objections  made  to  the  third  amended  and  supolemental 
complaint  are  that  it  fal.led  to  allege  that  moneys  appropriated  by 
the  Town  of  Clcer©  in  its  annual  appropriation  ordinance  for  the 
year  1942  had  been  received  by  it,  that  it  failed  to  show  that  the 
Town  of  Cicero  had  any  moneys  on  hand  in  any  funds  whatever 
legally  applic&bls  to  the  payment  of  plaintiffs'  salaries,  and  that 
the  complaint  was  prematurely  filed  in  that  the  salaries  for  the 
last  half  of  December  were  not  due  when  the  petition  was  filed, 
on  December  31,  1942*  The  latter  objection  will  be  ignored. 
People  ex  rel,  grejci  v.  Kelly,  279  111,  App*  2£,  involved  a 
oomplaint  for  a  writ  of  mandamus  to  compel  payment  of  a  Judgment 
against  the  City  of  Chicago,  It  was  objected  that  the  complaint 
was  defective  in  that  it  failed  t©  allege  there  was  money  available 
in  any  particular  fund  or  tax  levied  or  collected  to  dlecharje 
the  city's  liability  \mder  the  Judgment,  This  court  said  (27-28): 
*A  further  consideration  is  that  any  inability  on  the  part  of  the 
defendants  to  pay  the  Judgment  is  not  raised  by  demurrer  but 
must  be  presented  by  answer.  In  DeWolf  v.  Bowley,  355  111.  530, 
cited  by  defendants,  it  was  held  that  want  of  funds  is  a  complete 
answer  to  a  petition  for  mandamus.  In  people  ex  rel,  Pollastrlni  v, 
WhesJLan,  269  111,  App.  281,  a  mandamus  case,  we   held  that  the 
burdffli  was  n6t  on  the  petitioner  to  show  that  there  were  sufficient 
funds  in  the  treasury  to  pay  the  amount  due  him.  The  decision 
in  this  respect  was  affirmed  by  the  supreme  Court  in  353  111.  500. 
In  the  recent  case  of  people  v,  Ricei  356  111,  373,  it  was  held 
that  if  there  are  any  facts  which  would  excuse  payment  they  must 
be  'presented  by  answer  and  supported  by  proof.  The  demurrer 
raised  no  such  question.  Board  of  supervisors  v.  people,  226  111. 
576,  «  «  In  people  v.  pity  of  Peoria^  374  111.  313,  321,  the  court 
said:  t«A  city  is  liable  for  its  indebtedness  and  it  is  the  duty 
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©f  the  city  authorities  to  make  proper  appropriation  for  the 
payment  of  the  same.  If  it  fails  in  this  duty  the  courts,  upon 
the  proper  showing,  will  grant  the  creditors  relief.  If  an 
application  for  relief  is  made  and  it  is  fotmd  that  the  claim 
ie  a  proper  debt  against  the  city,  the  hiirden-  is  upon  the  city  to 
show  that  it  is  doing  all  in  its  power  to  pagr  the  indebtedness, 
(pity  of  Chicago  v.  people^  215  ill.  235,)" 
The  Judgment  is  affirmed, 

AFFIRMED, 
O^Connor,  P.  J,,  and  Matchett,  j,  concur. 
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In  the' Mifetler  of  the  Estate  of 
ELI  DAICT'ffisT'S^^^fased, 


BELLS  T,  DAICHES,  Sx^etftriz  of 
the  Estate  of  Sll^-'^i^ilches* 
Deceased, 

^jpellant, 


Ji^C   B.  LIFSC 


V. 

SON, 


Appellee 


IvIR,  JUSTICE  NIEllEYSH  DELIVERED  THE  OPIWIOU  OF  THE  COURT. 


Petitioner,  as  executrix  of  the  estate  of  ijli  Daiches, 
deceased,  appealed  from  an  order  of  the  Circuit  court  dismissing  he^- 
petition  filed  in  the  prpbate  court  eeeldng  to  open  said  <9s*ate,^ 
vacate  a  certain  order  and  asilng  for  an  order  directing  the 
respondent  to  restore  to  the  estate  |13,500,  alleged  to  have  been 
unlawfully  withdraim  by  respondent  from  the  estate. 

The  petition, filed  in  May  194£,  is  defective  in  that  it 
fails  to  allege  facts  as  a  basis  for  the  conclusions  of  fraud  and 
misconduct  on  the  part  of  respondent  contained  in  the  petition. 
Respondent  answered,  denying  the  charges  against  him  and  also 
denying  that  petitioner  was  inexperienced  in  business  matters.  The 
answer  sets  up  as  an  affii^aative  defense  that  petitioner  employed 
respondent  as  an  attorney  to  prosecute  certain  claims  of  the  estate 
against  The  Thos.  M*  Bowers  Advertising  Agency,  and  others,  and 
agreed  to  pay  him  for  his  services  20  per  cent  of  the  amount  received 
on  settlement  of  the  claims  before  trial  and  additional  compensation 
in  the  event  a  trial  ie  started  or  the  cases  carried  to  the 
Appellate  and  Supreme  courts;  that  this  agreement  was  evidenced  by  a 
written  contract  dated  October  22,  1934;  that  upon  motion  of 
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petitioner  the  agreement  was  approved  by  order  of  the  probate 
court  entered  March  1,  1935;  that  thereafter  a  settlement  was 
effected  for  the  sum  ©f  |67,600,  paid  to  the  estate  by  two  checks, 
for  #54,000  and  $13,500;  tiriat  this  settlement,  upon  motion  of 
petitioner,  was  approved  by  order  of  the  probate  court;  tnat  the 
check  for  $13,500,  being  20  per  cent  of  the  settlement,  was  endorsed 
by  petitioner  and  delivered  to  respondent  In  payment  of  his  services; 
that  upon  motion  of  petitioner,  representli^  that  | 54, 000  was  the 
net  proceeds  ©f  the  settlement,  certain  ©ther  expenses  incurred  by 
petitioner  were  allowed;  that  the  estitiie  was  closed  in  1937,  and 
thereafter  petitioner  examined  respondent's  books  relating  to  his 
transactions  with  her  and  the  estate  and  certain  adjustments  were 
made,  constituting  an  account  stated.  No  reply  was  filed  by  the 
petitioner. 

On  hearing  in  the  probate  court  the  relief  prayed  was  denied 
In  an  order  reciting  wThat  no  fraud  or  deception  was  practiced  by  the 
respondent  either  upon  the  Court  or  the  petitioner;  that  both  the 
court  and  the  petitioQOi*  were  at  all  times  fully  and  adequately  inform- 
ed of  the  full  amount  of  the  settlement  of  the  application  of  §13,500 
thereof  to  the  payment  of  respondent's  attorney's  fees;  that  the 
payment  was  i>««per  and  authorized  by  orders  of  this  Court  properly 
entered, «  on  appeal  to  the  circuit  court  petitioner  offered  no 
evidence  other  than  her  petition  and  respondent's  answer  thereto,  but 
moved  the  court  for  an  order  directing  the  defendant  to  turn  over    > 
|13,500  to  the  estate  upon  the  admissions  contained  in  the  sworn 
answer  of  respondent.  The  court  denied  the  relief  prayed  for  and 
dismissed  the  petition,  petitioner  appealed. 

The  answer  of  respondent  set  up  a  complete  defense  to  the 
petition.  No  evidence  having  been  offered  in  support  of  petitioner's 
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charges  of  fraud  and  misconduot,  the  court  could  do  nothing  but  deny 
the  relief  sought  and  dismlas  the  petition.  The  order  appealed  from 
is  afflnsed. 

0* Connor,  p.  J.,  and  Matchett,  J.,  concur. 
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MR.  JUSTICE  NIEM1:YB]R  delivered  the  OPINION  OF  THE  COURT. 

A  summary  judgment  for  02,429,75  and  costs,  for  unpaid 
principal  and  interest  due  on  a  contract  for  the  purchase  of  a  vacant 
lot  in  Chicago,  was  rendered  against  defendant.  She  appealed  from  an 
order  denying  her  motion  to  vacate  and  set  aside  the  Judgment  and  set 
the  cause  for  hearing  on  her  amended  ansv/er  and  cotinterclaim. 

The  contract  Involved  was  executed  March  12,  1929,  and  on 
Jvme  30,  1929  was  assigned  hy  Daniel  a.  Quinn,  vendor,  to  plaintiff. 
Defendant  made  monthly  payments  on  the  contract  to  plaintiff  to  and 
including  the  month  of  March,  1932,  No  further  payments  of  principal 
or  interest  were  made.  This  action  was  commenced  December  17,  1941. 
Defendant  appeared  and  filed  a  Jury  demand.  She  also  filed  an  answer 
admitting  the  execution  of  the  agreement  and  charging  fraud  by 
plaintiff's  assignor,  in  that  Qulnn  had  represented  to  her  that  he 
•'had  made  arrangements  for  the  establishment  and  building  of  a  rail- 
road station  on  certain  lots  in  the  same  block  or  vicinity  as  said 
Lot  22  In  Block  2  mentioned  in  the  complaint,  and  that  he  had  made 
arrangements  to  have  interurban  service  at  all  times  from  said 
station  to  and  from  Chicago  and  other  stations. "  She  also  filed  a 
coxmterclalm  for  the  recovery  of  the  money  paid  by  her,  with  interest 
from  February  21,  1931.  Upon  motion  of  plaintiff  the  answer  and 
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cotmterolalm  were  held  substantially  insufficient  in  law  and 
dismissed  and  stricken  from  the  files  by  Judge  Allegretti,  then 
hearing  non-jury  eases,  subsequently  an  amended  answer  and  counter- 
claim were  filedi  particularizing  the  alleged  fraud,  as  above  out- 
lined, and  alleging  that  defendant  learned  of  the  fraud  in  the 
year  1931?  but  not  specifying  the  time  of  the  year  when  the  fraud 
was  discovered  or  explaining  or  excusing  the  continuance  of  payments 
thereafter  until  March,  1952. 

On  July  22^  1942  notiwe  was  served  on  counsel  for  defendant 
of  the  filing  of  plaintiff's  motion  to  dismiss  the  amended  counter- 
claim and  for  a  siunmary  judgment  on  the  pleadings,  and  that  after  the 
summer  recess  plaintiff  would  ask  that  the  cause  be  set  for  hearing. 
In  support  of  the  motion  for  summary  Judgment  an  affidavit  by  one  of 
plaintiff's  attorneys  was  filed.  December  1,  1942,  ascappears  by  affi- 
davit of  plaintiff's  counsel,  notice  was  mailed  to  defendant's 
attorneys,  to  the  address  given  by  them  for  service  of  motions,  that 
plaintiff  would  appear  before  Judge  Schwaba,  then  hearing  non-jury 
casea>  on  December  4th  and  ask  to  have  the  cause  set  for  hearing  on 
plaintiff's  motion  to  dismiss  the  counterclaim,  to  strike  certain 
paragraphs  from  the  amended  answer  and  for  summary  judgment.  This 
notice  is  receipted  for  by  defendant's  attorneys  on  the  latter  date. 
By  order  filed  January  22,  1943>  but  dated  January  21,  1943,  entered 
by  Judge  Schwaba,  defendant's  amended  counterclaim  was  dismissed  and 
stricken  from  the  files  and  summary  Judgaiaintf^  entered  against  her,  &s 
stated  above. 

On  February  19,  1943,  pursuant  to  notice  on  his  co-counsel 
and  attorneys  for  plaintiff,  one  of  the  attorneys  for  defendant  filed 
his  petition  setting  up  that  upon  the  filing  of  the  Jury  demand  the 
cause  was  placed  on  Jury  calendar  No,  6j  that  in  June,  1942  the  parties 
appeared  before  the  Judge  hearing  non-jury  cases,  when  leave  was  given 
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to  file  an  amended  answer  and  ooimterolalm;  that  notice  of  the  motion 
before  Judge  schwaba  on  December  4,  1942  ^^as  not  received  by 
petitioner  (»P  m©i|tionbeing  made  of  his  co-counsel)  $   that  there 
appears  to  be  no  order  of  record  continuing  and  setting  the  motion 
for  summary  Judgment  on  January  21^  1943,  and  that  petitioner  was 
not  aware  of  or  informed  that  the  cause  was  then  set  for  hearing; 
that  defendant  ha,B   a  good  and  meritorious  defense  and  prays  to  have 
his  constitutional  rights  to  trial  by  Jury«  The  prayer  of  the  petition 
is  that  the  summary  Judgment  be  vacated  and  set  aside  and  the  cause 
set  for  hearing  on  the  pleadings.  There  is  no  denial  by  petitioner's 
co-counsel  of  notice  and  knowledge  of  proceedings  had  and  taken, 
resulting  in  the  summary  Judgment,  By  orders  properly  entered  the 
cause  was  transferred  from  the  non-jury  calendar  to  Jury  Calendar  No,  6, 
and  on  April  7,  1943  Judge  Lewe,  to  whom  calendar  6  had  been  assigned, 
entered  an  order  finding  that  defendant  and  counterclaimant  had  filed 
a  Jury  demand  but  that  the  file  of  the  case  was  erroneously  stamped 
"non-Jury  list; »  that  the  defendant  at  various  times  appeared  before 
the  Judge  to  whom  non-Jury  cases  were  assigned  and  submitted  to  the 
entry  of  orders  without  protest;  that  defendant  by  her  amended  answer 
and  counterclaim  presented  no  triable  issues  and  that  plaintiff  is 
entitled  to  a  summary  Judgment  on  the  pleadings.  It  was  then  ordered 
that  the  motion  to  vacate  the  summary  Judgment,  stay  the  execution  and 
set  the  case  for  hearing,  be  denied,  and  that  the  summary  Judgment 
remain  in  full  force  and  effect. 

Although  this  casft  erroneously  a|>j>eared  ^n  the  non-Jury 
calendar,  defendant  having  appeared  without  objection  before  the 
non-Jury  Judge^  she  cannot  now  complain  of  this  irregularity,   Freise  v» 
Mid-City  Trust  &  Savings  Bank,  298  111,  app*  17.   The  sufficiency  of 
defendant's  answers  and  counterclaims  were  passed  upon  by  three  trial 
Judges,  each  of  whom  held  them  to  be  insufficient  in  law.  judge  Lewe, 
who  made  tbe  final  deciaibon,  was  the  Judge  to  whom  Jury  CsZendar  No.  6 
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had  "been  assigned^  and  no  objection  Is  or  could  be  made  to  his 
right  to  detenalne  the  question.  The  matter  as  to  which  fraud  is 
charged  related  to  goaething  as  to  which  information  was  open  to 
defendant  as  well  as  to  plaintiff's  assignor.  No  facts  are  alleged 
Justifying  defendant's  reliance  upon  the  alleged  misrepresentation 
without  inquiry  on  her  part.  Bundeeen  v,  Lewlsj  368  111.  623;  Malnick 
V.  Rosenthal,  313  111.  App.  249,  Neither  is  any  explanation  given 
as  to  why  defendant  continued  payments  to  and  including  March,  1832  - 
at  least  seToral  months  after  she  claims  to  nave  discovered  the 
alleged  fraud.  Re snick  v.  Varouxakis,  319  111,  App.  51;  Kanter  v, 
Ksander,  344  111,  408,  For  these  reasons  the  amended  answer  and 
counterclaim  were  defective  and  the  rulings  of  the  respective  trial 
Judges  were  correct. 

The  order  appealed  from  is  affirmed. 

AEEtlRMED, 

O'Connor,  p,  J,,  and  Matchett,  j,,  concur. 
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GENEVA  WEST   an^^-4oNALD  WEST, 

/    Plaintiff s -Appellees, 

/ 

y/         V3. 

SAl^UEI.  PORRITT,    JR., 

Defendant -Appellant. 


Appeal  from 
Circuit  Court, 
Knox  County. 


%-OLPE,  —   J.  .  •     :. 

The  appellees,  Geneva  West  and  Ronald  West  filed  suits 
against  Samuel  Porritt,  Jr.,  in  the  Circ\iit  Court  of  Knox  County, 
Illinois,  for  injuries  they  sustained  in  a  collision  between  a 
car  in  which  they  were  riding  and  the  car  of  the  appellant 
defendant.   The  complaints,  so  far  as  the  material  facts  are 
concerned,  are  identical.   It  is  alleged  in  the  complaint  of 
Geneva  Vi/est  that  she  was  a  passenger  in  the  car  driven  by  her 
son,  Ronald  Yv'est.   The  cases  were  consolidated  for  trial  and 
submitted  to  a  jury,  which  found  the  issues  in  favor  of  the 
plaintiffs,  and  assessed  Geneva  ^iiest's  damages  at  st'2, 350.00 
and  Ronald  West's  damages  at  ,i;;887.91.   At  the  close  of  the 
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plaintiffs*  testimony,  and  also  at  the  close  of  the  testimony 
of  the  defendant,  the  defendant  entered  raotions  for  a  directed 
verdict.   Both  motions  were  overnxled.   The  defendant  then 
entered  a  motion  for  judgment  notwithstanding  the  verdict, 
and  in  the  alternative  for  a  new  trial.   This  motion  was  also 
overruled.   Judgments  in  favor  of  the  plaintiffs  were  entered 
for  the  amount  as  found  in  the  verdicts. 

Riding  in  the  same  car  with  the  appellees,  at  the 
time  of  the  collision  in  question,  were  Ruth  VJest,  the  wife 
of  Ronald  West,  and  Arden  vl/est,  the  father  of  Ronald  West, 
They  also  filed  suits  against  Samuel  Porritt,  Jr,,  for  the 
damages  they  sustained  in  the  same  collision,  and  each  procured 
a  judgment  against  him.   The  two  cases  were  before  this  Court 
on  review.   In  the  cases  of  Ruth  West  and  Arden  West  vs.  Samuel 
Porritt,  Jr.,  Reported  in  318  111.  App.  page  366,  we  find  that 
the  evidence  is  practically  the  same  as  in  the  present  case, 
and  we  there  stated  that  the  evidence  was  sufficient  to  sustain 
the  verdict  and  affirmed  the  judgment.   Vifithout  stating  fully 
the  evidence  in  the  present  case,  it  is  our  concliision  that 
the  evidence  preponderates  greatly  in  favor  of  the  appellees. 

It  is  insisted  by  the  appellant  in  this  case  that  the 
evidence  does  not  sij.stain  the  contention  of  Geneva  West,  that 
she  was  a  guest  in  the  car  of  her  son,  Ronald  V^est,  but  that 
Ronald  West  was  her  agent,  or  servant  in  talcing  her  home.   We 
cannot  a^ree  with  this  contention.   The  evidence  fully  sustains 
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Geneva  West's  claim  that  she  was  a  guest  in  her  son's  car  at 
the  time  of  the  collision. 

The  appellant  has  divided  his  argiunent  into  points  1, 
2  and  3.   In  point  one  it  is  directed  solely  to  the  weight 
of  the  evidence,  and  the  Court's  refusal  to  direct  a  verdict  in 
favor  of  the  defendant.   So  far  as  point  one  is  concerned,  we 
find  no  merit  in  either  of  the  appellant's  contentions.   Points 
2  and  3  are  directed  solely  to  the  judgment  of  Ronald  West, 
At  the  request  of  the  plaintiffs,  the  Court  gave  to  the  jury 
Instruction  No.  2,  which  is  as  follows;   "The  Court  instructs 
the  jury  that  the  Y/ords  'guilty'  or  'not  g^ailty'  as  used  in 
the  foru  of  the  verdict  in  this  case,  are  simply  a  legal  form 
for  a  finding  by  the  jury  that  damages  should  or  should  not  be 
paid,  and  have  no  other  effect  whatever. "  Neither  the  appellant 
nor  the  appellees  have  cited  any  cases  with  reference  to  a 
similar  instruction  as  having  been  approved,  or  criticized  by 
a  Court  of  Review,   If  this  was  the  only  instruction  complained 
of,  it  might  be  said  that  it  was  harmless  error  in  this  case, 
as  the  evidence  preponderates  very  strongly  in  favor  of  the 
plaintiffs  right  to  recover.   The  Court  gave  Instruction  No.  13, 
at  the  request  of  Ronald  ¥i/est,  which  is  as  follows:   The  Court 
instructs  the  jury  that  if  you  believe  from  the  evidence  that 
at  and  immediately  prior  to  the  collision  of  the  automobiles 
driven  by  the  plaintiff,  Ronald  West,  and  the  defendant,  Samuel 
Porritt,  Jr,,  that  the  plaintiff  was  in  the  exercise  of  reason- 
able care  and  caution  for  his  own  safety  and  the  safety  of  his 
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autoKioblle,  and  that  the  collision  was  proximately  caused  by 
careless  and  negligent  act  or  acts  of  the  defendant,  then 
it  would  be  your  duty  to  find  the  defendant  guilty. "  This  is 
8-  peremotory   nstruction,  and  our  Courts  have  frequently  held 
that  such  instructions  should  contain  all  the  material  and 
necessary  elements  that  the  jury  should  have  in  mind  in  making 
up  their  verdict.   This  instruction  omits  two  necessary  elements: 
One,  that  the  jury  should  believe  not  merely  from  the  evidence, 
but  from  a  preponderance  of  the  evidence  that  certain  facts 
have  been  proven.   The  second  omission  is  that  the  acts  of 
negligence,  which  were  the  proximate  cause  of  the  injuries 
complained  of,  were  not  limited  to  the  acts  of  negligence 
charged  in  the  complaint.   In  the  case  of  Seybold  vs.  Zimmerman 
294  111.  App.  138  at  Page  143,  we  find  this  language:   "Both 
of  these  instructions  directed  a  verdict  upon  the  finding  of 
certain  facts.   Neither  of  the  instructions  required  the  jury 
to  find  the  defendant  guilty  of  negligence,  as  charged  in  the 
declaration.   It  is  well  established  that  an  instruction  which 
directs  a  verdict  and  authorizes  a  recovery  generally  without 
limiting  the  negligence  to  that  charged  in  the  declaration  is 
reversible  error.  Herring  v.  Chicago  &  A.  R.  Co.,  299  111.  214- 
217 J  Ratner  v.  Chicago  City  Ry.  Co.,  233  111.  160-172;  Hackett 
V.  Chicago  City  Ry.  Co.,  235  111.  116-130;  Molloy  v.  Chicago 
Rapid  Transit  Co.,  335  111.  164-171;  Garnhart  v.  Reeves,  283 
111.  App.  159-160;  Carnahan  v.  Public  Serv.  Co.,  273  111.  App. 
277-279.   The  CoLirt  in  the  Ratner  case,  supra,  says  of  such  an 
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instruction:   'An  instruction  of  this  character  permits  the 
jury  to  vrander  afield  and  return  a  verdict  against  a  defendant 
for  vjhat  they  might  fancy  to  be  an  act  of  negligence  though 
the  act  so  considered  by  them  to  be  negligent  was  one  which 
the  law  would  not  recognize  as  actionable.'" 

The  appellees  contend  that  in  a  case  where  general 
negligence  is  charged  together  with  specific  acts  of  negligence, 
such  an  instruction  is  proper,  but  our  attention  has  not  been 
called  to  any  case  where  such  instruction  has  been  approved. 
The  tv/o  instructions  should  not  have  been  given.   Point  3  of 
the  appellant's  argument  is  directed  v/holly  to  the  evidence 
relative  to  Ronald  West,  and  it  is  not  applicable  here,  and  we 
find  no  laerit  in  this  contention. 

The  jvidgment  of  Geneva  West  of  ^2,350.00  is  hereby 
affirmed.   The  judgment  in  favor  of  Ronald  West  of  ^87.91  is 
hereby  reversed,  and  the  case  remanded.   The  appellant,  Samuel 
Porritt,  Jr.,  is  to  pay  one-half  of  the  costs  in  this  appeal 
and  Ronald  West  is  to  pay  one-half  of  the  costs.  The    Judgment 
is  affirmed  in  favor  of  Geneva  Y/est,  and  reversed  as  to 
Ronald  West. 

Affirmed  in  Part  and  Reversed  in  Part. 
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This  is  an  appeal  by  Plaintiff,  Mary  C.  Gass  Mueller,  in 
whose  favor  a  judgnent  v/as  entered  in  the  axiount  of  ;|1550.58 
against  Appellee.   A  Complaint  in  Equity  was  filed  by  her  on  June 
19,  1935,  against  Defendants,  Ford  F.  Bittle,  Ed  E,  Hoffnan,  Alvin 
Nance,  and  the  Appellee,  The  Consolidated  Coal  Conpany  of  St.  Louis, 
a  Corporation.   Bittle  died  during  the  pendency  of  the  proceeding 
and  no  further  action  was  taken  against  his  Adninistrator.   The 
decree  made  no  finding  against  Defendants,  Nance  and  Hoffnan. 

The  original  conplaint  alleges  that  the  Plaintiff  is  and 
has  been  the  ov/ner  of  certain  veal  estate  described  therein,  since 
Novenber,  1933,  and  that  she  rented  about  ISO  acres  of  this  land 
to  Defendant,  Bittle,  on  Novenber  10,  1933,  for  one  year,  to  be 
cultivated  for  one-third  of  the  crops;  that  the  following  May, 
she  gave  Bittle  pemission  to  cut  sone  willows,  and  that  about 
May  30,  1935,  she  learned  that,  without  any  authority  fron  her, 
Bittle  had  v^Tongfully  cut  a  large  amount  of  other  tinber  which 
was  not  v/illow,  and  had  sold  such  other  tinber  nade  into  nine  ties 
and  props  to  Appellee  and  Defendants,  HoflYian  and  Nance.   Anong 


other  relief,  the  prayer  v/as  for  an  injunction  and  accounting  and 
judgment.   On  February  26,  1936,  an  aaendnent  v/as  filed  to  the 
conplaint  which  alleged  that  Bittle  cut  the  trees  fron  the  180 
acres  and  fron  the  other  part  of  said  lands  and  it  asked  that  De- 
fendants disclose  all  tinher  sold  fron  that  part  of  said  land,  to 
whon  sold  and  purchased,  and  for  an  injunction. 

After  testimony  had  been  partly  taken  on  July  21,  1938, 
Plaintiff  filed  another  anendnent  to  the  Conplaint,  alleging  that, 
after  the  suit  had  been  started,  props  were  wrongfully  renoved 
fron  said  prenises  by  Defendants,  or  sone  of  then,  and  asked  for 
an  accounting  for  san.e  and  exenplary  and  punitive  danages  for 
WTongfully  selling  or  renoving  or  buying  the  srjae  during  the  pend- 
ency of  the  suit.   It  alleged  that  Plaintiff  had  been  infomed  and 
believed  and  stated  as  a  fact  that  Appellee,  Hoffnan  and  Nance, 
v/ithout  right,  had  hired  a  large  nunber  of  nen  to  cut  and  haul 
the  tirfoer  fron  the  prouises  and  that  they  should  be  conpelled  to 
disclose  the  ntur.es  of  the  persons  so  hired,  anount  paid,  nunber 
and.   kind  or  kinds  of  tinbers  cut  and  hauled. 

After  testinony  had  been  taken  and  Plaintiff  had  rested  her 
case,  and,  on  July  17,  1941,  Plaintiff  filed  another  amendnent  to 
her  conplaint.   This  anendnent  further  alleged  that  Defendants 
knowingly  and  wilfully  had  cut,  felled,  destroyed  or  actually 
carried  av/ay,  or  caused  to  be  taken  fron  said  lands,  a  large  nunber 
of  black  walnut,  white,  black  and  yellov/  ash,  and  other  hardwood 
trees  standing  and  growing  on  Plaintiff* s  said  lands,  vathout  per- 
mission fron  Plaintiff,  and  in  violation  of  Section  1,  Paragraph 
5  of  Chapter  136  of  the  Illinois  Revised  Statutes,  being  the  sane 
trees  and  tinbers  nentioned  in  the  Conplaint,  whereby  Defendants 
forfeited  and  becane  liable  to  pay  Plaintiff  at  least  $3.00  for 
each  tree  and  sapling  so  wrongfully  and  unlavz-fully  cut,  foiled  and 
destroyed,  and  prayed  judgnent  for  |45,000.00. 

The  Statute  last  above  referred  to,  conrionly  called  "Tinber 
Statute"  was  repealed  on  July  15,  1941,  with  a  clause  providing 
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tliat  the  repeal  should  not  affect  any  suits  pending  and  rights 
existing,  at  the  tine  the  Act  took  effect. 

Plaintiff  claims  the  Judgr:ient  rendered  is  inadequate,  in 
that,  she  is  entitled  to  lll-.S-OO  to  ;|8.00  per  tree  under  said 
penalty  statute.   Defendant  filed  two  pleas  of  the  Statutes  of 
Limitations,  one  the  tvro  year  and  the  other  the  five  year  limi- 
tations. 

The  question  arises  Yihothor   the  two  or  five  year  Statutes 
of  Limitations  oar  recovery  under  this  "Timber  Statute".   The  right 
of  recovery  of  $3.00  or  $8.00  per  tree  arises  by  virtue  of  this 
Statute.   As  a  general  inile,  an  action  to  enforce  liability  based 
on  a  Statute,  is  governod  by  the  five  year  Statutes  of  Limitations; 
Lyons  v.  County  of  Morgan,  313  111.  App.,  S96,  £98;  Parmalee  v. 
Price,  208  111.  544,  559;  People  ex  rel.  Powles  vs.  County  of 
Alexander,  310  111.  App.  60^,  604.   But  the  case  last  above  cited 
held  that  said  5  year  Statutes  of  Limitations  applies,  if  the 
action  is  a  "Civil  Action  not  otherivise  provided  for,"  v/ithin  the 
meaning  of  Section  14  of  the  Limitations  Act,  Chap.  83,  Sec.  14, 
Par.  15,  Illinois  Revised  Statutes  entitled,  Personal  Actions. 
This  Section  14  provides  ojiung  other  things  that,  "Actions  for  *"^* 
a  statutory  penalty  ***  shall  be  commenced  within  tv/o  years  after 
the  cause  of  action  accrued."  It  has  been  held  by  e  number  of 
decisions  of  courts  of  review  of  this  State,  that  on   action  to 
recover  |3.00  or  $8.00  per  tree  under  this  "Timber  Statute"  is  an 
action  to  recover  a  penalty.   Cusliman  v.  Oliver,  81  111.  Sup.  444; 
Whitecraft  v.  Van.derver,  12  111.  Sup.  235;  Watkins  v.  Gale,  13  111. 
152;  Satterfield  v.  Western  Union  Telegro.ph  Company,  23  111.  App. 
446;  Edwards  v.  Hill,  11  111.  Sup.  17  (22).   Therefore,  the  two 
year  Statutes  of  Limitations  would  apply  as  to  the  amendments  of 
July  21,  1938,  and  July  17,  1941,  unless  prevented  by  some  other  lav/. 

The  original  Complaint  was  filed  within  one  year  after  the 
cause  of  action  accrued.  Before. Section  45  of  the  Illinois  Civil 
Practice  Act  cane  into  effect,  we  believe  the  Statutes  of  Limita- 
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tions  would  have  "barred  recovery  under  this  "Tinber  Statute". 
Before  this  Section  46  was  passed,  a  declaration  which  stated  no 
cause  of  action  because  of  onission  of  sone  naterial  allegation, 
could  not  he  cured  by  an  anendi-.ient  after  the  Statutes  of  Linita- 
tions  had  hecone  a  oar,  but  since  the  enactnent  of  this  Section 
46,  an  anendnent  can  bo  nade  stating  a  cause  of  action,  v/here  one 
vras  not  theretofore  stated.   Metropolitan  Trust  Company  v.  Bownan 
Dairy  Conpany,  369  111.  Sup.  222,  229-230.   Before  this  Section  46 
was  passed,  a  "nev/  cause  of  action"  could  not  be  added  by  anend- 
nent after  the  Statutes  of  Lini tat ions  had  run. 

The  Suprene  Court  of  Illinois,  in  the  case  of  Metropolitan 
Trust  Conpany,  et  al.  vs.  Bovfinan  Dairj/"  Conpany,  369  Illinois 
Suprene  Reports,  page  222,  discusses  in  detail  the  fomer  Practice 
Act  and  changes  provided  by  Section  46  of  the  Illinois  Civil  Prac- 
tice Act.   The  Court  stated  at  page  229,  "Section  46  pernits  chang- 
ing the  cause  of  action  or  adding  new  causes  of  action  ***  Section 
46  pomits  such  change  as  nay  enable  bin  to  sustain  the  clain  in- 
tended to  be  brought  ***  While  these  changes  do  not  deal  with  the 
subject  of  linitations,  they  elininate  the  fomer  requirenent  that 
the  original  pleading  nust  state  a  cause  of  action  and  that  an 
^nendnent  nust  set  up  the  sane  cause  of  action.  ***  The  requirenent 
for  substantial  identity  was  onitted  fron  Paragraph  2  of  Section 
46.   The  sole  requirenent  of  that  paragraph  is  that  the  cause  of 
action  set  up  in  the  anendnent  grew  out  of  the  sane  transaction 
or  occurrence  set  up  in  the  original  pleading.   Briefly  sunnarized, 
Section  46  pemits  any  anendnent  of  a  pleading,  filed  in  apt  tine, 
after  the  tine  United  for  corj..encing  suit  to  set  up  a  cause  of 
action  on  any  clain  which  was  intended  to  be  brought  by  the  original 
pleading,  provided,  only,  that  it  grev^  out  of  the  sane  transaction 
or  occurrence,  and  it  is  not  necessary  that  the  original  pleading 
technically  state  a  cause  of  action,  or  that  a  cause  of  action  set 
out  in  the  anendnent  be  substantially  the  sane  as  any  cause  of  ac- 
tion stated  in  the  original  pleading.   The  tern  'sane  transaction 
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or  occurrence',  so  used  in  the  Statute,  neans  the  saxie  suit." 
The  "transaction  or  occurrence"  in  the  instant  case  was  the  un- 
lavrful  cutting,  re::ioving  8.nd  conversion  of  ties  and  props  fron 
Plaintiff's  lands,  without  her  authority.   That  v/as  set  up  in  the 
Original  Conplaint.   The  clain  for  punitive  and  exenplary  damages 
hy  the  aiaendnent  filed  July  21,  1938,  and  for  a  penalty  of  $3.00 
to  $8.00  per  tree  by  anendment  of  July  17,  1941,  were  designations 
of  these  acts  as  v^rongful ,  illegal  and  wilful,  and  pemitting  of 
exemplary  and  punitive  dari.ages  and  penalty  value  per  tree  as  pro- 
vided by  said  "Tinher  Statute".   V/e  think  the  allegations  in  this 
"sane  suit"  were  in  regard  to  the  "sane  transaction  and  occur- 
rence". Under  the  provisions  of  the  Civil  Practice  Act,  the 
anendments  Vv^ere  pernissible  and  the  Statutes  of  Linitations  plead- 
ed were  no  bars  to  the  charges  alleged  in  these  anendnents. 

The  trial  court  did  not  err  in  refusing  to  hold  that  the 
anendnents  v/ere  br.rred  by  the  Statutes  of  Linitations,  nor  that 
the  repeal  of  the  "Timber  Statute"  prevented  any  recovery  there- 
under in  this  case. 

The  court  refused  to  allov^  upnages  under  the  anendnent 
^ettnng  up  this  "Tinber  Statute".   We  are  of  the  opinion  that  the 
proof  in  this  case  does  not  show  liability  under  this  "Tinber 
Statute".   The  preponderance  of  the  evidence  shows  that  Bittle  had 
I  arranged  to  sell  ties  and  props  to  Appellee.   Bittle  secured  Nance 
to  cut  the  tinber  for  hin.   Bittle  took  Nance  to  interview  the 
agent  of  Appellee.   Nance  enployed  his  ov/n  men   to  cut  the  trees 
and  to  make  then  into  ties  and  props.   In  the  course  of  the  testi- 
nony,  it  appears  that  Bittle  took  Nance  vdth  hin  v/hen  he  talked 
with  an  agent  of  Appellee  in  reference  to  purchasing  the  ties  and 
props  and  for  specifications  for  cutting  saiue.   In  the  cou:  se  of 
the  earlier  testimony,  Nance  testified  that  he  received  "not  nothing 
fron  Bittle";  that  the  money  and  checks  for  his  labor  and  \ath  v/hlch 
he  paid  his  nen  v/as  paid  hin  by  Appellee.   The  evidence  fu  ther 
shows  that  Appellee's  agents  inspected  the  growing  tinber  ca  the 
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land,  and  the  ties  and  props  when  cut  and  stacked  for  hauling; 
that  thoy  gave  Nance  specifications  as  to  how  the  props  and  ties 
should  be  cut,  and  furnished  Nonce  twice  a  month  with  statements 
of  the  nunher  of  ties  cut,  and  that  the  checks  given  Nance  bore 
in  print  that  they  were  for  wages.   Appellee's  agent  hauled  the 
ties  and  props  fron  the  place  where  thay  v/ere  piled  by  Bittle. 

Plaintiff -Appellant  argues  most  earnestly,  that  on  such 
proof,  judgment  under  the  "Timber  Statute"  should  be  awarded 
Plaintiff. 

There  are  numerous  decisions  by  courts  of  review  of  this 
State  holding  that  one  who  wilfully  goes  upon  another's  land  and 
cuts  trees,  by  himself  or  his  agents,  is  liable  under  this  "TiTr.bc-j. 
Statute"  to  the  ov/ner  for  a  penalty  of  #3.00  to  |8.00  per  tree. 
The  courts  uniformly  hold  that  in  such  ease,  the  actual  cutting 
and  taking  of  the  trees  of  another,  by  himself  or  by  an  agent  is 
wilful,  and  that  the  intention  is  no  less  V'/ilful  and  is  not  an 
excuse  because  the  person  so  cutting  and  taking,  or  causing  loj   his 
agent  the  cutting  and  taking  of  trees  of  another,  did  not  actually 
know  who  was  the  real  ovmer  of  the  land.   The  law  requires  such 
yerson  to  secure  and  know  the  information  of  ownership  which 
appear  on  the  records  of  a  given  county.   State  Bank  of  V/aterloo 
vs.  Potosi  Tie  &  Lumber  Co.,  299  111.  App.  5S4. 

Yi/hen  further  testimony  was  taken  in  this  case,  an  explana- 
tion was  made  that  Appellee  actually  paid  said  Nance  for  labor  of 
himself,  and  which  he  used  for  payment  of  his  men  for  cutting  saia 
trees  and  fabricating  tbem  into  ties  and  props,  and  that  said  pay- 
ments were  made  on  behelf  of  Bittle,  from  v/hom,  alone.  Appellee 
bought  said  ties  and  props.   The  explanation  shown  by  the  prepon- 
derance of  the  evidence  was,  that  by  a  special  arrangement  between 
Bittle  and  Nance,  Appellee  was  asked,  on  behalf  of  Bittle  to  pay 
Nance  direct  a  pro  rata  amount  of  the  purchase  price  for  the  labor 
of  Nance  and  his  men,  and  to  pay  the  balance  of  the  purchase  price 
direct  to  Bittle.   Such  fact  of  payment  and  reason  for  it  under 
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such  arrangenent,  was  testifiefl  to  posltivGly  by  defendants, 
Bittle,  Nance  and  Hoffnan,  and  by  Hasan jaeger  an  employee  in 
Appellee's  office.   Several  haulers  and  v/orkers  testified  that 
Nance  paid  then  for  their  services.   No  witness  testified  that 
Appellee  hired  Nancs  or  that  Nance  was  an  agent  or  employee  of 
Appellee.   V/e  think  the  preponderance  of  the  evidenoe  is  thrt 
Appellee  did  not  cut  any  of  these  trees  or  renove  then  fron  Plain 
tiff's  land.   It  follows,  we  think,  that  the  proof  failed  to  shov/ 
i     any  liability  under  the  amendnent  based  upon  this  "Timber  Statute' 
It  follows  that  the  trial  court  did  not  err  in  refusing  to  assess 
the  penalty  anounts  provided  by  this  "Timber  Statute". 

The  Special  Master  saw  and  heard  the  witnesses  testify, 
and  the  Chancellor  affirned  his  finJing.   V.Tiile  the  findings  of 
the  Master  in  Chancery  are  not  binding,  they  have  an  advisory 
weight.   We  have  carefully  read  over  the  conflicting  testinony 
in  the  voliuiiinous  record,  ami  we  believe  that  it  shows  the  purchase 
of  the  ties  and  props  by  Appellee  fron  Bittle,  and  that  Nance  was 
not  an  agent  or  servant  of  Appellee,  that  Nance  v/as  not  enployed 
by  Appellee,  and  that  Appellee  purchased  the  ties  and  props  fron 
the  Defendant,  Bittle.  Appellee  purchased  ties  and  props  v;hich 
v;ere  i;iade  fron  trees  belonging  to  Plaintiff,  without  her  authority 
or  knowledge.   Bittle  and  his  relatives  testified  at  great  length 
that  Plaintiff  gave  Bittle  authority  to  cut  and  sell  these  hard- 
wood trees.   Much  of  the  testinony  of  Bittle,  and  nuch  of  the  tpp- 
tinony  of  such  of  his  v/itnesses,  was  not  only  positively  denied 
by  Plaintiff,  but  was  inpeached  by  other  witnesses  of  Plaintiff, 
and  by  facts,  conditions  and  circunstances,  which,  to  us,  renders 
Bittle' s  cloin  of  authority  to  cut  and  sell,  wholly  unworthy  of 
belief.   To  say  the  least,  the  evidence  vfas  very  conflicting  on 
that  point,   V/e  believe  the  evidence  airi.ply  supports  Plaintiff's 
contention  that  her  hardwood  trees  v/ere  cut  and  sold  v.dthout  her 
authority  and  knowledge. 
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It  has  been  held  that  it  is  the  duty  of  a  purchaser  of 
land  to  learn  v;ho  is  the  actual  owner  of  it,  hy  exanination  of  the 
title  that  nay  be  shovm  of  record,  and  that  if  a  person  does  not, 
and  buys  fron  another  who  is  not  the  ov/ner,  and  places  iuproveLients 
upon  the  land,  that  he  does  so  at  his  own  peril.   Clark  v.  Leavitt 
335  111.  184,  190-191;  Blake  vs.  Blake,  260  111.  70,  75.  Like  de- 
termination is  iiiposed  upon  one  who,  by  hinself  or  his  agent,  goes 
upon  land  and  cuts  and  removes  trees  belonging  to  another.   State 
Bank  of  V/aterloo  vs.  Potosi  Tie  &  Lunber  Co.  299  111.  App.  524. 
Appellee  failed  to  search  the  records,  and  adiiits  that  such  records 
v;ere  not  searched  by  hin.   Since  Appellee  purchased  fron  another 
vvlthout  authority.  Plaintiff's  property,  the  trial  court  did  not 
err  in  determining  liability  against  Appellee  in  favor  of  Appellan'- 
and  entering  judgment  against  Appellee  in  favor  of  Appellant. 

The  remaining  question  is  the  correct  amount  of  damages 
to  which  Plaintiff  is  entitled.   Appellant  contends  that  the  amount 
which  Bittle  paid  for  hauling  ties  and  props,  should  be  deducted. 
Viie  are  not  furnished  with   authorities  of  courts  of  review  as  to 
the  correct  measure  of  damages  against  a  buyer  from  one  who  has 
>vTongfully  cut  trees  and  made  then  into  ties  and  props,  where  the 
buj^'er  takes  possession  of  seme  from  the  place  where  the  ties  and 
props  are  collected,  by  the  wrong  buyer  who  cut  same.   Several 
cases  are  cited  concerning  the  measure  of  damages  for  wrongfully 
taking  of  coal,  ice  or  timber  from  the  lands  of  others.   Piper  v. 
Connelly  108  111.  646.   We  believe  the  rule  in  Donovan  v.  Consoli-- 
dated  coal  Company,  187  111.  23,  and  The  Chicago  South  Branch 
Dock  Company  v.  Dunlap,  32  111.  207,  211,  seem  to  lay  dovm  the 
correct  rule  against  the  one  v/ho  actually  goes  on  the  land  and 
takes  timber  or  the  coal  out  of  the  ground  and  brings  it  to  the 
surface. 

But  in  the  case  at  bar,  the  trees  so  cut  paid  fabricated 
into  ties  and  props  were  hauled  by  other  persons  than  the  Appellee 
to  the  place  where  they  were  stacked,  from  which  Appellee  took 
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these  ties  and  props,  and  thereby  wrongfully  converted  then  to  its 
CvWi  use.   The  conversion  occurred  at  the  place  v/here  Appellee  took 
possession  of  the  ties  and  props.   Had  the  ties  been  left  there  by 
Appellee,  A.ppellant,  who  was  the  ovmer  of  then,  could  have  taken 
possession  of  then.   Appellee  seeks  credit  at  so  nuch  a  tie 
against  Appellant-Plaintiff  for  payments  made  by  Bittle  to  Nance. 
We  do  not  believe  that  such  contention  of  Appellee  is  sound.   The 
question  of  danages  is  not  that  Appellee  paid  a  wrong  doer  for  the 
props  and  ties,  nor  that  some  third  person  v^as  paid  by  a  wrong  doer 
to  cut  and  haul  Plaintiff's  ties  and  props  from  her  land.   But  the 
question  is  what  was  the  value  of  the  ties  and  props  of  Plaintiff 
when  they  were  converted  wi-ongfully  by  Appellee. 

The  report  of  the  Master  found  that  the  value  of  props 
at  this  place  where  received  by  Appellee  vms   6-J  cents  each,  and 
the  ties  8-|-  cents  each,  and  the  trial  court  entered  judgment  for 
that  amount.   The  evidence  of  the  Defendant  as  to  the  values  of 
the  ties  piled  on  the  road  at  Plaintiff's  farm  was  likewise  5|- 
cents  each  for  the  props,  and  8^  cents  each  for  the  ties. 

Not  only  the  preponderance  of  the  evidence,  but  apparent- 
ly undisputed  evidence  supports  the  amount  of  the  judgment  entered 
by  the  trial  court  in  the  sum  of  $1550.58  and  costs  against 
Appellee,  in  favor  of  the  Plaint if f -Appellant .   That  judgment 
should  be  and  hereby  is  affirmed. 

JUDGIVENT  AEFIRMED. 
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MR,  Jl^STICE  KILKY  OELIVSEEB  THE  5PX6iION  Of  fKI  OOOHt. 

TMs  l8  en  notion  for  ©er»©nal  injuries  and  or«yperty 
dsJBRge,  In  wlii«h  the  eourt  without  «  Jury  found  for  plaintiff  and 
entered  jtt%!Bent  for  personal  Injuri^is  in  the  amount  of  $563  and 
for  property  dsjaage,  |970,  ^efendisnt  sf,:r>p«©la, 

Plaintiff  vsls   driving  northeast  on  Ogden  Boulevard, 
ChlG&go,  and.  defendant,  with  hie  wife  and  children  was  driving 
flouthweet.  It  was  early  morning  ^epteaber  10,  1933,  and  the 
evidence  ie  that  both  vere  driving  between  ^0  sml   25  miles  t>ef  hour, 
near  Fairfield  avenue  when  the  csre  oolllded,  nalntiff,  driving 
down  the  center  of   the  street,  ?ay8  defendant  swerved  from  the 
oenter  line  to  the  eouth  and  he  swerved  north  to  «v«ild  the  eollleion, 
but  thst  defendant  then  iwung  straight  weet  and  oaueed  the  aoeiaent, 
*f«ndant  eeye  that  plaintiff  when  about  five  feet  aw«y  ^Kung  north 
right  m  front  ©f  defendant'*  ear  near  the  north  eurb  and  defendant 
trying  to  nvoid  the  eolllelon,  osused  hl«  esir  to  cllssb  the  north 
curb,  breakli^  an  axle.  Both  e»re  were  dauaaged  and  plaintiff  and 
defendant' e  wife  were  injured.  She  wsa  ilealaeed  from  this  actlon,» 

©efendajmt  oohtende  that  the  Wunlolpal  Court  had  no  Jurlf* 
ictlon  to  entertain  the  suit  elnoe  It  exceeded  th^t  court* «  tort 
j\    Jurisdletlon;  that  ettopnel  by  verdict  operetefl  spelnst  T!>lalntiff 
to  ber  his  action  and  th«t  dama^gee  for  olalntlft  for  pereonal 
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Injuries  cannot  "be   euitained  on  the  evidence  het*e.  Leave  was  given 
the  Munlcioal  Court  to  file  n.   brief  af.  ^migtis  curiae  on  the  Question 
of  its  JariBdiction. 

Plaintiff's  original  etatement  of  olAiflt,  consisting  of  four 
pmrei^rapht,  charged  hie  flue  care,  defffntant* 9  negligence  wid  plain- 
tiff's resulting  Injuriee  an*?  property  dsmsge^  In  the  fourth  paragreph 
he  charged  wilful  and  wanton  conduct,  hie  injuries  and  property 
dftiB«ge  m  the  amount  of  ^9, 000,   Defendant  moved  to  disAlee  on  jurie* 
dlotional  grounde  and  T?lsintiff  v«i  giyen  leeve  to  file  three 
eueeee<°iive  emended  etate^ente  of  cl&in,  This  verdict  and  Judgment 
vera  on  the  third  amended  etetenient  of  clain,  in  paragraph  S  of  which 
he  liaat©  his  claia  for  personal  injuriee  to  il,000  and  in  paragraph 
3  hit  projjerty  damafe  to  ll,SOO,   Defendant's  motion  to  etrike  the 
third  aaended  etatefnent  of  claim  wse  denied  and  he  v»g  ordered  to  plead* 
Me  denied  ait  the  ?Bsterlal  alleg'^tione  of  fact  and  set  up  the  defence 
of  estopi>el*  No  reply  was  filed,  hut  since  defendant  introduced 
evidence  In  euprjort  of  the  afflWMitive  defense,  he  valved  recsairement 
©f  a  r«Dly» 

It  l»  defend?int's  position  th?»t  the  court  had  no  Juriedietion 
to  entertain  the  original  statement  of  olaiffl  hec«su«e  the  ^  dafflnna  va» 

5^0^0  and  in  excess  of   the  court's  tort  jurisdiction,  fhe  original 
etstenent  of  claim  filed  in  1934  orooerly  ce«hined  the  distinct  claioe 
for  oersonal  injuries  and  daaagea  to  plaintiff' «  ti^r,    (Cl&neef  v« 
leSjEl^,  338  111,  35}  Municipal  Ooort  Rule  54,  l©S4)j  and  the  court's 
jurisdiction  *^8  not  llnlted  to  tl,000  in  the  proT>erty  damAgB   claia 
(tllerodgiingki  v,  Cjty  of  Ohieaf^f .  884  111,  Aop,  598;  Chap,  37,  Fare, 
574,  375  111,  Sev,  Stat,  1941)*  fhere  i«  no  aerlt  to  defendant's 
contention,  fhe  third  amended  etatessent  of  claia  eeparsted  the  olalas 
into  a  fourth  olaep  claia  for  pereonal  injuriee  «nd  a  first  olaae 
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oliiia  fop  |>rop«i»ty  daji»ag«,  neither  of  whloh  ©xoeea^d  th«  court's 

jttriedictlon;  and  th»  Judgjaent  upon  »aeh  was  within  the  jurlsdilctlon 

Judgment 
sna  ueparEte/fop  e©«h  olal»  «ee^  was  proper  undor  Municipal  Court 

Hul«  No.  75  m  «ff«ct  idien  a!a«naa»nt  wa«  oade.  The  e»parftte  ootmte 

^ero  not  carefully  drawn,  but  no  ofejeetlon  other  th^n   to  Jurledlotlon 

fan   made  in  the  trial  eourt»  ^  iJ?,.#^4™— . 

I Ujj.^^  Segtak  In  August,  I9si,  (0UiTR  the   Initant  suit  ir«« 

Ngun«  sued  plaintiff  tomaeo  in  the  Muniolpal  Court  for  personal 
injuries  and  Tomaao  filed  a  ©ountep©la4».  Jud^ent  was  for  her  for 
%00  on  Uovember  1,  19S0,  It  i«  this  fact  upon  whloh  defendant's 
alfifwatlve  defense  ie  baeed#  to  eustaln  the  def»n©e,  defendant, 
without  objection,  introduced  copies  of  the  pleadings  in  his  wife's 
sotlon.  In  her  statement  of  claim  she  alleged  that  she  vm©  a  piest 
in  the  txercise  of  due  o®re  in  the  autoiBobile  in  whldi  the  .Iriirer  v/ass 
not  her  agent  or  servant;  that  Toaftso  negligently  "turned  his  motor 
vehicle  in  a  northerly  direction  suddenly  ana  without  warning"  in 
front  of  the  motor  Tehlele  in  which  olaiatlff  >'^,^   riding  and,  a»  a 
result  of  which,  there  was  a  eoXlislon  which  caused  her  injury* 
Tdsaso's  affidavit  of  merits  denied  Mf»,  s^stak  was  a  fuest  and  that 
she  exercised  due  ^are;  stated  that  the  driver  was  her  agent  or 
j?erv?intj  ^.n<a  denied  ownership  of  the  car  Mi^   the  negligence  cha.rged« 
In  hi®  eounterclela  he  charged  that  Mrs,  Sestak  by  her  assent, 
negligently  operated  the  ©utoraoblle  which  collided  with  his,  as  a 
result  of  which  he  was  injured. 

It  appears  froa  the  reeord  that  at  th»  trlnl  of  the  instant 
^».z%   the  file  in  the  other  preeeedlng  ^ss  not  svsll&ble  In  time  for 
Introduction  in  defense  »5tnd  plaintiff's  counsel  agreed  to  the  use 
of  copies,  whereupon  defendant's  counsel  read  from  Municipal  Court 

record  of  tort  esses  the  following  entry  referring  to  his  wife's  aotlont 

"Trial  by  jury;  motion  r>lelntlff  to  strike  saallee  count 
sustained.  Verdict  on  ni«lntlff's  statement  of  clalai  and 
defendant's  eounterolaiis.  binding,  defendant  Hobert  3,  i'omaso 
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guilty  »•  ohsirg9d;   damegee  one  hundred  dollare*     Ono  hundrod 
dotlare  in  tort.     JudgsMint  on  verdlot  veptut  defendant 
Ttob«rt  s.   Tofflaso  Ona  Htmdred  X>ollaP»  and  oo8ta»* 

Defendant*  a  eounael  then  adlTlsed  the  eourt  that  the  ooun  tare  lain 

had  been  diamlaaed  and  later  ?aid  that  the  Jury  he^  found  the  lesuea 

for  the  plaintiff  and  agalnat  the  defendant  "and  foitnd  agalnft  the 

ooimterolalm* •*     ^defendant's  afflnaetlve  defenae  t^t9iit*v6  to  by 

counsel  and  eourt  at  the  trial  m*  a  "plea  of  yeiaf  Judlcj^l^a''.     waa 

*ovei*ru1i«d, " 

Defendant  aeeke  to  have  the  doetrlne  of  e^ttoppel  apply  In 

hla  faTor  to  defeat  olalntlff s  elaln.     The  baale  presented  for  the 

dootrlne  le  the  prior  pereon^l  injury  aetion  in  the  Monlolpal  Court 

between  defendant's  wife  and  fonaao  in  vhloh  he  olsima  Toaaso's 

negllgenoe  irae  eet&blished  rendering  the  letter's  recovery  here 

iBKsoeelble,     fhe3*e  iraa  no  shoving  made  by  defendant  that  he  was  a 

party  or  privy  to  the  orlor  suit,     (Oi^y  of  Shjg^g^  ▼,  ^fliy^na«ff» 

248  111*   442);  nor  thnt  the  issues  were  the   same;  nor  that  there 

waa  any  relationship  between  him  and  his  wife  under  whieh  the  prior 

Terdlet  would  aid  hU  here*     £i_iit-Jfeirl.iiLl££lM£^»   v*  SSSSiSMJL 

Bros.  311  111,   Apf ,   70  and  ^ery  ▼*  fowler.   39  Me,  3E6,     Me  h&d  the 

burden  of  doing  so,     qjty  p;  <^fi^fifp  v.  |;i|.ijt^,if,  ^<yrmfm  ^^^lUlf^ftlt 

Ca.   57S  111,   &06, 

Finally,  defendant  contends  thst  the  damages  allowed  for 

plaintiff's  injury  is  exceaslve.  The  Judgaent  was  for  Jif553,  Pl&intlff 

was  rendered  unoonsoiaus  in  the  oollielon  and  was  taken  to  Mount 

inai  Hospital,  his  head  shaved  above  a  head  wound  which  was  l«ter 

eewed  with  four  stltohes;  was  in  bed  for  three  days$  had  a  fourth 

fln^r  broken  and  plaeed  in  a  eplintj  was  away  fron  work  for  two 

we<^s,  although  he  reeelved  pay  during  that  period;  ves  treated  for 

these  injuries  and  for  his  baek  and  knee  by  a  doetor  for  about  a 
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aonth«     His  doe  tor  Mil  amount  «d  to  only  l£»3,  tout  v«  oaimot  say 
that  th«  allovanee  va«  •Te«s«iV9,     S««  InJazrLae  of  Plynn  in  Orii» 
V.   ^11]^^  ^3q^r^§?  ^gncy,    Iiff.»   293  Ul,   App.   3S8,   pp.   381,   352 
ftn^  353, 

foi*  the  reRton*  glv«n  the  jud^ents  of  the  Munleip^  Court 
are  Affirmed, 


,'P,J4    AHS  BtmK€,    J,    COMCtm, 
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Abstract 


AGSMDA  NO.    8 


IK   THE  ^  ^ 

APPELLATE  COURT  OF  ILLINOIS 
SECOND   DI3TR|.®f'" 


Hennlng  A^,,,^ianson, 

Appellee, 

Simon  aiatt, 

Appellant . 


APPEAL  FROl^x.^,^  i 
CIRCUIT  COURT  ot- 
IROCiUOXS  GOUKT^f. 


DOVE,f)J.: 

Appellee  recovered  a  judgment   against  appellant  in  the  oircuit 
court  of   Iroquois  County  for  |4000.00  on  aooount  of  injuries   arising 
out  of  an   sutoraobile   accident  on   St'^te  Highway  49  about  IS  miles 
south  of   the  city  of  Kankakee,    nnd  the  cause  is  here  by  an  appeal 
from  the  judgment. 

The  accident  occui'red  on  January  1,    1942,   at   about   2  o'clock 
P.M.     The  highway  has  a  concrete  pavement   18  feet  wide.      It  had  been 
raining  and  wao  misty,    ^^nd  the  pavement   wa:-  vjet.      Appellee  v;as  driv- 
ing south  in  iiis  new  Studebaker  sedan  and  appellant  wns  driving  his 
BuiQk  car  in  a  northerly  direction.      Each  of   the  tx<ro  men  was  accom- 
panied Dy  nid  wife,    r-nd  these  four  were   the   only  witnesses  who  testi- 
fied conoerninti  the   accident.      The  testimony   shows  that   ai  all  times 
appellee's  car  was  on  its   own  proper  side  of   tiie  highway.      There   is 
a  curve  to  the  west  in  tne  pavem^t    about  300  to  400  feet   south  of 


where  the  accident  occurred. 
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Appellee  testified  that  imiaedl&tely  prior  to  the   collision 
hie  oar  was  travelling  about  40  railes  per  hour;   that   about  400 
feet  to  the  south,    appellant's  oar  pa.jsed  another  csjr  ^^?nlch  was 
also  going  north,    and  as   he  oojne  behind  it  he  straightened  out 
into  the  highway  and  his   oar  started  to   skid  across  the   rood,    and 
the  bpck   end  swung  over   onto  appellee's  side  of   the  road;    that   as 
??ppellant'8  oar  began   to  skid,   he,    the   witness,    slov/ed  down  rnd 
drove  to   the  v.est   as  far  as  he  oo   Id,    end  at  the  time  of   the  col- 
lision a  portion  of  his  car  was  off  the  west  side  of  the    road,   not 
more  then  two  feet  from  the  ditoh;    that  appell-nt's  oar  svjung  to  the 
west   and  the  left  front   of  the  witness'    oar  stsdfuok  the  rear   end  of 
c^pellent's  orjp,  which  was  practically  across  the  south  bound  lejie; 
and  that  ^Ahen  his  wife  got   out  of   the  or   ohe   slipped  down  in   the 
ditch.     His  wife  corroborated  his    testimony  in  detail. 

Appellant  testified  that  he  passed  the  car  going  in   the  same 
direction  shortly    oi" ter  the  Olifton  corner,    the   distance   of   v^hioh 
from  the  scene  of   the  acciaent  is   not  shown  by  rny  testimony  in  the 
ebstract;  that  he  was   travelling   50  to  60  miles  per  hour   at  that   time, 
and  slowed  down  for  the  curve   fmd  the  accident  happened  about    200  feet 
north  of    the  ourve;    that  he  skidded  100  feet,    -nd  that  his  car  strirted 
to  skid,    about  300  or   400  feet  from  appellee's  oar,    i;hich  was  the 
first  time  he  saw  the  latter;   that  the  pavement  was  wet  and  in  the 
particular  spot   there  was  mud  on  it,   v/hloh  he  did  not  see   as  he  ap- 
proached it;    th"t  imraediately  before  his  oar  began  to  skid  he  was  travel- 
ling 35  to  40  miles  per  hour  anijha.d  his  car  under  control   at   that   time; 
that  he  did  not   step  on  the  accelerator  or  brake,    and  was  not  conaoi- 
ous  of  doing  anything  to  cause  the  car  to  skid,    and  did  not  know  why 
it  did  so,   except  that    the  pavement  was  slippery  on  account   of  the  laud 
and  dirt  on  it;   that   appellee's  qar  was  still  on  the  higjhiway ,    and  did 
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not  pull   "off  the  shoulder".     This   does  not  contradict  appellee's 
testimony  that  he  pulL^d  over  onto   the  shoulder.     He  fiarther  testi- 
fied that  he  did  not  see  appellee's  oar  mix&i  he  passed  tlie   other 
oar.     His  wife  testified  that  she  could  not    tell  hov/  the    acoi  .ent 
happened,    beoiuse  when  the  oar  began  to  skid  she  was  knoclsfrnigainst 
the  cowl  and  became  unoonsfiiious,    and  was  picked  up  out  of  the  ditch. 
Appellant  was  thrown  out  of  iiis  oar,    which  continued  down   the  high- 
way and  went   over  into  the  ditch  on  the  west  side  of  the  pavement. 
Appellee's  opr  was  wrecked  and  sold  for   Junk.       The  cost  of  repair- 
ing appellant's  car  was   #320.00,      Appellee  suffered  a  comminuted 
fracture  of  the  left  feijiur,  was  in  the  hospital  for  ten  weeks,    at  home 
in  bed  two  additional  weeks,   used  a  walker  for  a  month,    and  crutches 
for  two  v;eeks,    and  at  the   time  of  the  trial  used  a  cane,    with  a  perma- 
nent disability   rnd  70^  normal  function  of    the  limb,    and  a  shorten- 
ing of   two  centimeters.      The  injuries  to   the  others  involved  In  the 
accident  v;ere  minor. 

Tne  claim  that  the  court  erred  in  refusing  to   ciii»eot  a  verdict 
for  api;«liant  at  the  close  of   the   testimony  for   appellee  and   at  the 
close  of  all  the   testimony  is  so  clearly  v/ithout  merit   as  to  need 
little  comuient.       The  long  established  rule   is  that  the  trial  ooui't 
is  not  permitted  to   direct  c  verdict  for  tiie  defend&Jit  where   there 
is   eny  evidence  fairly  tending  to  prove  the  allegations  of  ^he  plain- 
tiff's complaint.      A  motion   for  e.  directed  verdict  presents   the  ques- 
tion of   law  as  to  whether,   v,hen  £5ll   the  evidence  is  considered  to- 
gether with  all  reasonable   inferences    tierefrom  in  ita   aspect  most 
favorable  to  the  plaintiff,    there  is   a  total  failure  to  prove  one 
or  more  of   the  necessary   elements  of  the  case.     Foreman-State  Tmast 
&  Savings  Bank  v.   Demeter,    547  111.   72;   Hunter  v.   Troup,    315  111.   203. 
The  same  rule  applies  to  a  motion  for  Judgment  notwithstanding  the 
Herdict.  A  V/alaite  v.  Gliicago,    Rock  Island  and  Pacific  Railway  Co., 
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376  111.   59J/y  The  testimony  clear  1^-   shows  that   appellee  wes   in  the 
exercise  of   due  o^re   and  caution  for  his   ovm  safety,   sjid  tends  to 
show  thct   appellant  came  out  of   a  curve   ; t  a  high  r'te  of  speed  on 
a  slippery  pavement  and  skidded  across   the  pavement  into   the   prth 
of  appellee's  oar,    all  within  a  dist^^nce  of  400  feet. 

Appellant's  claim  th-t  the   testimony  of  sppellee  thr.t  as  ap- 
pellant came  behind  the  other   csr  he  straightened  out  into  the  high- 
way,  means  that    'ppellant's  oar  returned  to   the  proper  side  of  ^he 
road, does  not  bear  that  construction  or  Justify   such  bh  implication. 
Under  the  testimony  in  this  case  the  trial  court  did  not  err  in  refus- 
ing  to  direct  a  verdiflt  for  appellf^nt,    or  in  refusing  to   enter  Judg- 
ment notwithstanding    the  verdict. 

The  claim  that   the   Judgment  is   against  tlie  manifest  weight   of 
the  evidence  is   likewise  without   any  merit.     The  complrint  charges 
excessive  speed,    and  negligently   and  without  warning  driving  across 
the  highway  in  front   of  appellee's  oar.      The  testimony  of   appellant's 
wife  shows  the   speed  was  such  that  as  the  car  began  to   skid,   she  was 
thrown  against  the   cowl  with  such  force  that    she  was  knocked  uncon- 
scious.    While   appellant  testified  he  passed  the  other  car  going  in 
the  same  direction  shortly  after  the  Clifton  corner,    the  abstract  does 
not   show  how  far  from  the  accident  that  comer  is  located,    and  appell- 
ee? 6  testimony  that   liie  passing  of  the  other  oar  was  about  400  feet 
from  his  car  is  uncontradicted.      Appellant  admit b   that  lie  was  travel- 
ling 50   to  60  miles  per  hour  at   the  time  of  pa  sing  the   other  car. 

and  were 
The  Jury  believed  appellee's  version  of   the   occurrence/fully  Justified 

in  30  doir^ij.        /iS  to  appellant's  claim  that  he  had  his  car  under  con- 
trol when  he  begaii  to    skid,   he  apparently  forgets  .afeSTlR^cfe-iaoti^M^telt 
his   testimony  that   his  car  and  appellee's  oar  were    about  300  to  400 
feet  apart  when  lie   began  to  skid,    and  that  he  could  stop  his  car 
within  490  feet  if    It  was   under  control. 
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Appellant  filed  a  counter  olala  against  appellee,    oharging 
thnt   tlie   occurrence  was  the  result  of  appellee's  negligence  ond  tiie 
Jury  returned  a  verdict  of  not  guilty   on  the  counter  olBira.     The 
cause  ^^ras  not  tried  on  the  theory   of   nn  un.-^voidable  acoident   and  the 
issues  were  not  formed  on   fsny  such  theory  and  appellant's  olaiin  that   it 
was  is  obviously  an  afterthou^t.      In  our  opinion  the  testimony  shows 
that  appellant  was  guilty  of  the  negligence  charged,    and  the  verdict 
and  Judgoent   are  not   against  the  manufest  weight  of  the  evidence. 

Appellant   ."Iso  complains   of  the  refusal  to   give  his   3rd  aiid  7th 
tendered  instructions  to   the  effect   that  if  plaintiff's   injury  was 
the  result   of  a  mere  accident   and  not  caused  by  the  negligence  of  either 
the  defendfint  or  the  plaintiff,    the  plaintiff  c:4inot    i-ecover.      There   is 
no  evidence  v;hioh  snows   thst   appellee  was  injured  through  accident  alonCj 
and  as  we  have  pointed  out,    there  was  no  issue  of  a  mere   acci   ent  in 
the  pleadir^s,    gjid  the  cause  was  not  tried  on  that  theory.        There  wr<5 
no  error  in|iBfusii:%   the/instructions.      Streeter  v.   Humriohous,    357  111. 
234;   Hughes  v.   Medendorp,    294.   111.   App.   424. 

Appellant's  5th  tendered  instruction  directed  a  verdict  and  singled 
out  only  appellant's  theory  of   a  skidding  without  negiigenoe  on  his  part, 
and  was  properly  refused.      Peters  v.   Madignn,    262  111.    App.    417,    426; 
Vaughn  v.   Director  General  of  Railroads,   218  111.^595,    601. 

Finding  no  reversible  error  in  the  record,    the  Judgment  of  the 
trial  court  is   affirmed. 

Judgment  affirmed. 
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34 


X. 


Elmiiurst  Lumber  &  Coal  Co^eny, 

vs. 
Joiin  H.   Alke  and  An^  Alke, 

Appellcnts, 


Siglsmondo  ilnlbaldl.  Interven- 
ing Petitioner, 

Appellee. 


Eirahurat  Lumber  dc  Coal  Company, 

vs. 
Joim  H.    ^Ike  and  Anna  Alke, 

Appellant  a 


Paul  G-ruseokl,    Intervening 
Petitioner,  . 


Appellee, 


APPEAL  FF©M 

ClilGUIT  COURT 

OF  DU  PAGE  COUNTS, 


D^E,  P.J.:- 

This  cause  is  here  by  an  appeal  from  a  decree  of   the  circuit 

court  of  DuPage  County,   foreclosing  two  mechanics'  liens    on  premisea 

owned  by  appellants,    in  fpvor  of  two  sub-contractors,    each  of  v;hom 
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separately  Intervened  in  a  different  one  of   two  lien  foreclosure 
suits  Instituted  by   the    Elrahurst   Lumber  &  Go^l  Company,    and  which 
were  later  consolidated  In  the  trial  court. 

The   record  discloses  thot   during  the  latter  p  rt  of   ::he  year 
1^28  A.   P,   MJton  contracted  with  appellants   to  construct   a  dwelling 
house  on  their  premises,    -nd  entered  iato  subcontracts  with  ^peilees 
for  portions   of   %he  work,    as  hereinafter  mentioned,      i'he   following 
year  Acton  abandoned  hla  contract  without  completing  the  building. 
Neither  of  the  appellees  has  ever    been  paid   anything  for  ^he  l?bor 
or  material   furnished  under  his   subcontract.      The  first   of   the  two 
orlginel   suits  was  filed  on  August  10,  1929,    against  appellants,    as 
owners   of  the  premises,    A.   P.    Acton,    as  general  contractor,    and  ap- 
pellee Paul   Oruseckl,    as   subcontractor,    on  account  of  mF.teriols   al- 
legedly furnished  3-ruseokl  for  the  dwelling,     Gruseckl  filed  an 
pnswer  pnd  intervening  petition,    claiming  a  mechanic's  lien  by 
virtue  of  a  contract  on  December  5,    1928,   between  him  and  --kJton,    and 
under  which  he  furnished  meterl?!  and  l?bor  on  the  dwelling  in 
constructing  footings,    foundrtion,    cement   floor  in  bBsement,    brick 
fire  place  and  chimney,    cement   steps  in  front   entrajice  with  balusters   and 
uement  sidewalks,    to  tiie   amount,    including  agreed  extras,    of  ^882.00 
ind  that  iie  completed  his   contract   on  August    28,    1929.      He  filed  a 
clsia  for  lien  on  October  23,    1929. 

The   second  suit  v as  filed  on   September  19,   1929,    to   foreclose  a 
lien  for  materials   furnished  /icton  for  the  building,    to   the   amount   of 
i$l263.29.      Appellee   i^igismondo  Slnibaldl  filed  an   intervening   petition 
in  this   latter  suit,    on  Februr-ry   19,    1930,    alleging  that  he  was  em- 
ployed by  Acton   "to  perform  v«ork   sjid  labor   and  fiirnish  the  materials 
for  laying,    installing  and  connecting  sewers  for  ^he   improvement  of 
the  premises   described  In  srid  bill  of  complaint  between  the   11th  day 
of   December,    1928,    ^nd  the  26th. d^y  of    December,    1929,    and  that   during 
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said  period  of   time  your  petitioner  furnished  all  of  the  sewer 
pipe,    »^  •*  »  and  all  the  work  ajid  labor  renuired  for  laying,    in- 
stalling and  oonneoting  said  servers  with  the  main  outlet   sewers 
in  said  Village",    to  tne  amount  of  ^110.70;   and  further  alleging 
tne  filings  of  a  olalm  for  lien  within  sixty  days   after  December 
26,    1929. 

Appellants  answered  the  original  bills   of  complaint,    denying 
the  msterlal   sllegations  thereof,    but   the   abstract  does  not   show 
thfct  either  of   the   intervening  petitions  was  njiswered.     On  January 
11,   1932,    each  of  the  causes  was   stricken  from  the  docket,   with 
leave   to   reinstate,   upon  proper  showing  under  Rule  10  of  the  court, 
and  were   a  week  loter,    on  Jejiury   18,    1932,   reinstated.      The  causes 
were  referred  to  the  master  on  September  12,   1932,    ^nd  on  February 
5,   1940,    were  dismissed  on  motion  of   t^e  original  complainant,   with- 
out notice  to   either  of  the  intervening  petitioners  and  without   costs. 
The  orders  of  dismissal  vjere  vacated  on  March  8,    1940,    trie  interven- 
ing petitioners  were   ordered  to  present  proof   of  their  claims  within 
tnlrty  days,    «jid  the  causes  v/ere  referred  to  a  special  commissioner. 
On  Mc^jcch  6,    1942,    on  motion  of  John  H.    Alke,    the   complain.-jnt    and  the 
intervening  petitioners  were   ordered  to  present  proofs  >. ithin  two 
weeks,    or  otherwise  the  causes  would  be  dismissed.     The   causes  we/e 
afterward  continued  from  time  to  time,   the  special  ooramiSGloner 's   report 
was  filed  on  June   18,    1942,    the  causes  were  thereafter   consolidated, 
rnd   the  decree  appealed  from  v/as   entered  on  Decenba:'   21,    1942.     The 
amount   of  the  liens  of   G-j^secki  and  Uinlbaldl  were  fixed  ct   the  sums 
claimed,    i?832.00  and  §110. 70,    respectively,   with  inter-est   at    5^  per 
snnum  from  August  28,    1929,    end   December  26,1929,    respectively,    u     to 
the  date  of  tile  special  oomraiosioner' s  report,    making  r  totrl   amount 
of   ^442.81  in  the  Gruseoki  case,    and  #179.51   in  the    Sinibaldi  case. 
The  decree  further  provides  for  interest  from  its  date   -t   the  rate   of 
5^  per  annum, 
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Appellants  claim  that  i^cton  contracted  v;ith  than   to   build  the 

houBe  for  #5500.00:   that  when  he   abandoned  the  contract,    the  cost 

of  completing  the  building  In  accordance  with   the  original  contract 

would  be   from  ^16000. 00  to   17000.00,    or  between   $500.00  to  #1500.00 

more  than  the   original  oontract  price:   and  that  therefore  under 

Beet ion  21   of    the  Liens   act,    (111.    Rev.    Stat.   1941,    chap.   82,    par. 

21),   neither  of  the  appellees  Is   entitled  to  e  lien,      rhe   section  of 

the  statute  invoked  provides: 

"In  no  case,    except   as  hereinafter  provided,    shall  the  ov.ner 
be  compelled  to  pey   a,  greater  sum  for  or  on  account  of   the  comple- 
tion of  such  house,    building  or   other  improvement  thon  the   price 
or  sum  stipulated  in  said  original  contract  or  agreement,   unless 
payment  be   made  to   the  contractor  or  to  nis    order,    in  viol ^-.ti on 
of  the  rights   c'nd  interests  of   the  persons    Intended  to   be  bene- 
fited  oy   tnis    ?ct;    *  *  *.»' 

On  the  taking  of  the   testimony  before    the  special  commissioner, 
vhen  iir.    Alke  v^as    --sked:      "How  much  did  you  agree  to  pay  Mr.    Acton?", 
he   replied:      "\^ell,   ye  had   a  loan  for  |5500.00  we  figured  th-^t   would 
pay  it."     Ohrrles   Albert  Langmsn,    a  witness  celled  by  apiiell-nts,    when 
asked:      "Whst  would  it  cost  to  complete  the  building?"*      Trds   is  the  '^ 
only  testimony  on  the  question.     Mpjiif estly,    it  does  not  show  that 
the  contract  price  vfrrs   $5500.   0  or  th't   it  would  cost   $6000.00  to 
$7000.00  to  construct  the  building  in  1929.      Hence,    there   is  no  show- 
ing that   makes   section  21  of    the  Liens    act   applicable  here,    f?Jid  the 
contentions   of  aj?pellants   in  this  respect    -^re  viithout   merit. 

The  claim  that   Sinibaldi  is   not    entitled  to  a  lien  for  the 
further  reason  that  he  failed  to  prove  the  drte   of  completion  of    -ds 
subcontract  is  equally  untenable.        v^hlle  he  testified  he  could  not 
remember  the  exact  date  of  completion,    he     Iso  testified  that  he 
started  tiie  work  on  December  11,    1928,    snd  that  it   w?s  completed 
vithin  a  few  dt^s.      The   ^^?itness   Lengmaj:i   testified  that   such  work 
Vvould  take  aoout  three  days,    and  iMr.    Alke  testified  thfet  he  saw  the 
ivorit  completed,    in  the   etrly  sprints  of  1929.      Appell  nts   concede  the 
intervening   petitioner's  right   to  enforce    iis   lien  the  srme   as  a 


-.feilii 


,.  -,  ■    k.-j  ■  ■■•■   "i  .■ 


■,;aA*.'  JL  Jii  . 


..xfilud    ,eai>ori  iioiia   lo  aoli 


~V 


t^eneral  contractor.      The  Intervening  petition  ws  filed  within 

tne   two  year  period  prescribed  by   section  9  of  ^e  Liens    act, 

applicable  to  general  contractors.      Section  11   of   the   act,    cited 

by  eppellents,   provides: 

"The  complaint   or  petition  sh?>ll  contsin  b   brief  statement 
of   the   contract   or  contracts   on  x  hioh  it  is   founded,    the   dnte, 
when  made,    and  when  completed,    if  not   completed,    why  •**».« 

This  section  applies   to  pleadings   and  does  not    purport  to   apply 
to  proof sJ      No  objection  was  m'de  in  the   trial  court,    and  none  is 
urged  here,    thrt  the  intervening  petition  is   deficient    in  this  re- 
spect,   or  thc:t  there  was   any  variance  between  it   end  the  testimony. 
In  Zander  Reum  Oq.    v,   Congregation  3»Nei  Mosiie,    16S  111.   App.    371, 
a  claim  for  lien  filed  within  the  statutory  two  ye-^rs   after  oomple- 
tion  of  the  work,   was   upheld,    although  the  only   testimony  as  to   the 
time  of  completion  was   that  it  was   done    "&bout   the  12th  or   13th 
of   September,    ©long  in  there  eomev/here;    I  don't  knotv   exactly   the 
date."     The  proofs  were  sufficient  to   establish  the  lien. 

Appellants  further  cont^d  th:  t   the  allowGnoe  of  interest  was 
improper  because  of  the   del  y  in  enforcing  the  liens,    and  cite  cases 
in  which  it  was   held  th' t    in  enuity   interest  la   rilowed  because  of 
er-uitoble  considerations,    sjnd  is   given  or  withheld  e.v,  under   ^11 
tne  circumstances  of   the  case  seems   equitable   and  just.      None  of   the 
oases  cited  were  controlled  by  or   Involved  p  st'tute  specif Icelly 
allowing  interest,    as   is   the  situation  in  this  case,      Section  21  of 
the  Lien's   act,    supra,    provides   in  pert:      "Every   mechanic,   workman 
or  other  person  who   phall  furnish  any  materials   *  •»  *  qj,  perform 
services  or  1  bor  for  the  contractor  '^  *  *   shall  be  known  under  this 
act  as   a  sub-contractor,    and  sh.-^ll  hpve   a  lien  for   the   value   thereof, 
with  interest  on  such  amount  from  the  d'.y  tne  sb^q  is  due    *  ^  *." 
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Under  this    section  It   has  uniformly  been  held  th^t  the   raiow^nce 
of  interest   on  auboontrectors '   liens   Is  proper.      (Murphy  v.   *^lcero 
Lumber  Co.,    97  111.    Ap.  .    510,    517;    Merrltt  v.    Crane  Co.,    126   id. 
337,    343j   Chicago  3rlck  Go.   v.   McLester,    165  id.    114,    118.)      liven 
after  raorr:   then  ten  yeTs  had  elapsed  appellants  took  no  step  to 
bring  the  causea   to   triil,    '-nd   the  original  complainant   attempted 
to  have  the   suits   dismissed,    to  tiie   prejudice  of   rppellees.      whether 
sppellsnts  had  settled  with  the  coraplalnnnt  or  made  arrangements  to 
do   so  ia  not  shovn  by  the  record,    but  there  is   no  ehowlHe?  from  which 
it  c-^n  be   Scid  thrt   the  delay  was  the   fault  of   appellees  or  of   either 
of  them.      The  trlel  court  correctly  Piloted  interest  on  the  cl^J.ffl8, 
The   decree  of   the  circuit  court  is    affirmed. 

Decree   affirmed. 
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In  the  i'iatter  of  tiie  Estate  of 
Thomas  F.    •^erry,    deceased. 


Franoia J«*re#cEeld  and  Joseph 
Klssem,    Ad'fiinistrators   De  Bonis 
Non  With  the  Will   Annexed  of 
the  Estate   of  Thomas   F.    Berry, 
Deceased, 

Appellees, 
Vs. 

Thomas   Berry,    Jr., 

Appellant. 


Appeal  from 
Circuit  Court  of 
Jo  "©avless  County. 


Dove,  p.  J.  : 

*homas  Berry,  Jr.,  one  of  the  tv;o  sons  and  a  devisee  of 
Thomas  F.  Berry,  deceased,  has  appealed  to  this  court  from 
a  decree  of  the  circuit  court  of  Jo  Daviess  County,  ordering 
the  sale  of  a  portion  of  the  testator's  real  estate  to  pay 
debts  created  by  costs  of  administration,  consisting  principally 
of  fees  and  court  costs. 

'•''^he  testator  died  in  1931,  leaving  ^llen  Berry,  his  x^ridow, 
and  Thomas  Berry,  Jr.,  appellant,  and  John  ^'I.  Berry,  his  X,\-io   sons. 
The  latter  and  the  widow  were  executors  of  the  vjill,  which  gave 
the  widow  the  income  from  the  entire  estate  durinj:;;  her  natural 
life,  with  a  provision  that  if  such  income  should  not  be  suffi- 
cient for  her  support  and  maintens,nce  in  health  pud  sickness, 
she  would  have  the  right  to  the  use  of  the  principal  of  the  estate 
for  all  such  purposes.   -^^^^^  ^^®  ^^'^'^'^   °^  ^^^  widow,  certain 
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real  estate  was  devised  to  each  son,  and  the  residue  of  the  estate 
was  given  them  in  equal  shares. 

Shortly  after  letters  testamentary  were  issued,  an  inventory 
was  filed  describing  the  real  estate  and  shov.rlng  one  ilOO.OO 
Liberty  bond.   No  further  proceedings  were  had  in  the  estate  until 
March  12,  1938,  at  which  time  John  li.    ^ervy   filed  a  report  as 
surviving;  executor,  the  widovr  having  died  shortly  previous  in  1937. 
because  of  the  Interest  of  the  judge  of  the  county  court,  wno  j!|^'^^^ 
acted  as  attorney  in  the  case  prior  to  nis  election,  the  cause  was 
certified  to  the  circuit  court. 

An  amended  report  and  a  second  ajid  a  third  report  were  filed, 
and  -upon  the  petition  of  the  surviving  executor  the  court  entered 
an  order  for  the  public  sale  of  ten  shares  of  the  capital  stock  of 
the  First  i^atlonal  3ank  of  Galena;  a  balance  of  $404.81  on  b   claim 
against  the  receiver  of  the  Galena  ^'^ational  Bank;  ^nd  a  claim  if 
$280.00  for  rent  against  Harry  Bastian.   These  items  were  sold  at 
public  sale  on  January  11,  1940,  to  Stella  Berry,  wife  of  the 
surviving  executor,  on  her  bid  of  |800.00  for  the  bank  stock,  ^SO-^'* 
for  the  claim  against  the  receiver  of  the  Galena  National  ^ah^,    and 
|5.00  for  the  claim  against  ^arry  Bastian,   A  report  of  that  sale 
was  approved  by  the  court. 

Upon  a  later  petition  of  the  surviving  executor,  the  court  en- 
tered a  decree  to  sell  real  estate  to  pay  debts,  and  upon  an  appeal 
therefrom  to  this  court  by  the  same  appellsjit  as  in  this  case,  the 
decree  was  reversed  and  the  cause  was  remanded,  because  the  report 
of  the  surviving  executor  showed  that  all  the  indebtedness  on  ac- 
count of  which  the  sale  was  sought  to  be  made  was  incurred  by  line 
executors  themselves  after  the  death  of  the  testator.   (Berry  v. 
Berry,  309  111.  App.  7.) 

After  the  remanding  order  was  filed  In  the  circuit  court, 
the  surviving  executor  filed  a  subffiquent  report  up  to  May  16, 
1941,  showing  his  total  disbursements  exceeded  his  total  receipts 
by  $850.79.   Appellant  filed  a  petition  alleging  thot  the  surviving 
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executor  was  occupying  the  residence  property  specifically  devised 
to  appellant,  and  praying;  for  delivery  of  possession  t .)  liim,  t^e 
payment  of  all  rents  therefrom  collected  by  the  surviving  executor 
since  the  death  of  the  life  tenant,  and  for  distribution  to  nim  jf 
one  half  of  all  the  personal  estate  belonging  to  the  testator  at 
the  time  of  his  death,   ^he  surviving  executor  died,  the  petition 
was  answered  by  his  executrix,  and  the  court  entered  an  order  re- 
quiring her  to  deliver  possession  of  the  premises  mentioned  to 
appellant  and  to  account  for  the  rents.  A  subsequent  order  found 
that  the  rent  collected  exceeded  the  disbursements  by  |679.35. 
Appellees  were  appointed  administrators  de  bonis  non  with 
the  will  annexed  of  the  estate  of  ^homas  F.  Berry,  and  in  the 
county  court,  Stella  ^erry,  the  widow  of  John  M.  Berry,  was  ap- 
pointed executrix  of  his  estate,  and  Francis  Ortscheid  was  appointed 
administrator  of  the  estate  of  Ellen  Berry,  decepsed  widovj  of 
Thomas  F.  Berry.   Appellant  filed  a  petition  in  the  circuit  oo.rt 
against  all  of  them  asking  tjaat  Francis  Ortscheid  be  required 
to  account  for  and  pay  to  appellant  all  rents  collected  oy  him 
from  the  above  mentioned  property  o^jned  by  appellant;  that  Stella 
Berry  be  required  to  pay  him  tirie  sum  of  #679.85  above  mentioned, 
and  1138.00  alleged  to  have  been  found  to  be  due  him  by  the  judg- 
ment of  this  court  on  the  pripr  appeal;  that  she  be  ordered  to 
deliver  to  nim  one  half  of  the  household  furniture  and  other 
chattel  property  of  the  estate  of  Thomas  F.  Berry,  and  to  pay  ap- 
pellant, out  of  the  fi?nds  of  John  M.  Berry,  deceased,  3?0.00  per 
month  rental  for  the  premises  devised  to  appellant,  end.   occupied 
by  them  since  the  death  of  ^llen  ^erry;  that  as  such  executrix 
she  be  required  to  inventory  in  the  estate  of  John  M.  Berry, 
deposits  in  the  ^alena  ^^ational  Bank  and  Merchants  National  Bank 
of  G-alena,  aggregating  $6545.32  as  assets  of  the  estate  of  Thomas 
F.  Berry,  deceased,  and  to  deliver  such  sum  to  appellees  for 
distribution  under  his  will;  and  that  Stella  Berry  and  Francis 
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*-^rtscheld  be  required  to  account   for  the   rents   of   the    other  real 
estate. 

i^tella  ^erry   answered  the  petition  and  filed  a  cross   complaint 
alleging  that  there  was   due  ejad  owing  to  Jo'nn  ^i./^^l^&r  the  sura  of 
#850.78  for  money   advanced  by  him  for  the   support,    aainten^jrice   and 
care  of  *'llen  J^erry,    as  disclosed  by  his  reports   as   surviving  exe- 
cutor;   that   in  addition  thereto,    the  widow's   funeral   expenses, 

amounting  to  #311.00,    and  a  charge   of   #90.11   ox^irlng  the  Oalena  Catholic 
Cemetery  Association  for  perpetual   care   of  the   burial  lot   of 
^'horaas   F.   Berry,    had  not   been  paid;    and  alleging  the   the  petitioner 
had  occupied  a  dwelling  -l?€longlng  to   the  estate  of   -^'homas  F.   Berry, 
ever  since  his  death,    and  had  paid  no  rent;   that  the  taxes,    insur- 
fince  and  maintenance  had  been  paid  by  the  estate,    and  asking  for 

an  accounting. 

Appellees   filed  tv;o   reports   the   last   one   of  which   showed  a 
balance   on  hand  of   #222.99.      Upon  thejr  petition,    and  a  petition 
by   their   attorneys,    the  court   fixed  the  fees   of  John  i'i.    Berry  for 
his   services   as   executor  at  #200.00,    and  fixed  |800,00  as   attorney's 
fees  for  appellees'    attorneys.      The   order  contains   a  finding  that 
such  fees   are  the  usual,   reasonable  and  customary  fees   in  slmiliar 

cases. 

Appellant  filed  another  petition  asking  that  appellees  be 
ordered  to   pay  him   $186.00,    allegedly   collected  by   them   as   rent 
from  his  property;    that  the  order  fixing  attorney's   and    "administ- 
rator's" fees  be  vacated;    that   the  proceeds   of  the   sale   of  the 
bank  stock   and  other  personal  property  be   distributed  in  accordance 

with  the  will   of   Thomas   F.    Berry,,    deceased;    that    the  estate   of 
3ohn  ^^.    Berry  be   surcharged  with  |6545.32  bank  deposits    and  the 
llOO.OO  Liberty  bond,    £ind  $hat  the  real  estate  described  in  the 
petition  be   ordered  sold,    and  the  proceeds  applied  to  pay  costs 
and  charges   against  the  estate  due   and  to  accrue;    i^nd  that  the 
debts,    demands  and  charges  due  and  owing  the  petitioner  be  paid, 
and  the  balance,    if  any,    be  distributed  under  the   terms    of  the   will. 
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This  petition  xvas  dismissed  on  motion  of  appellees,  and  the  decree 

appealed  from  was  entered  upon  their  petition,  an  answer  of 

appellant,  and  a  hearing. 

The  first  ground  urged  for  reversal  is  tha.  the  testator  nad 

no  debts,  and  th4<t"  his  real  estate  could  be  ordered  sold  to  paj/- 

only  such  debts  as  were  actually  contracted  by  hira  before  his 

death,  and  nls  funeral  expenses.   Section  336  of  the  Probate  act 

(  (111.  Rev.  Stat.  1943,  Chap.  3,  par.  490)  provides  that  the 

executor,  administrator,  administrator  to  collect,  guardi^^n  or 

conservator  shall  be  allowed  reasonable  compensation  for  his 

services,  and  section  337  makes  similar  provision  for  the  attorney 

for  any  such  legpl  representative.   Obviously  such  compensation 

is  a  part  of  the  expenses  of  administration,  ^y   section  202  of  the 

i'robate  act,  expenses  ox'  administration  and  funeral  expenses  are 

claims  of  the  first  class.   If  there  is  no   personal  property/ or 

which  the  expenses  of  administration  can  be  paid,  there  is  no  otaer 

source  for  pa^'^ment  than  the  real  estate.   Our  expression  in  the 

(pinion  on  the  former  appeal  that  "such  debts  that  have  actually 

beemncurred  by  the  testator  himself,  pripr  to  his  death,  and 

his  own  funeral  expenses,  ace  the  only  debts  that  can  be  considered 

by  the  court  in  ordering:;  real  estate  to  be  sold  to  pay  debts", 

was  used  to  distinguish  between  liability  for  debts  actually 

incurred  by  a  decedent,  and  debts  voluntarily  incurred  by  an 

executor  after  the  decedent's  'Jeath,  and  was  not  meant  to  be  taien 

as  holding  that  expenses  of  administration,  lisbility  for  which 

is  established  by  lav/,  cannot  be  included  as  debts  for  which  a 

decedent's  real  estate  can  be  sold. 

-Although  v^300.00,  on  deposit  in  the  ^^erchants  Mttional 

Bank  of  Galena,  and  $3545,82,  on  deposit  in  the  Galena  National 

Bank,  at  the  time  of  the  testator's  death,  was  not  listed  in  the 

inventory  filed  by  the  executors,  the  surviving  executor  charged 

himself  with  these  items  in  his  first  report,  filed  on  ^'^arch  12,  1933. 

'*'hat  report,  as  originally  filed,  showed  the  amounts  disbursed  ex- 

ceeded  the,  total  receipts  by^^Sj 049^21, ^advanced  by  the>y.surviving 
executor  with  the  proceeds  ftf^'tAe  lltJD'.QO  Liberty  bond  and  other 
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receipts,  x^rith  a  credit  of  |404.61  uppaid  balance  on  the  claim 
against  the  receiver  of  the  3-alena  i'Jational  Bank,  which  oloaed  on 
*'^arch  4,  1833  bringing  the  excess  of  the  disbursements  over  tAe 
receipts  to  ^2360.00.   ^uch  excess  ivas  #2,282.55  in  the  second 
report,  and  :^1427.55  in  the  third  report.   In  his  fourth  report, 
filed  after  the  first  decree  for  the  sale  of  real  estate  to  pay 
debts  was  reversed  by  this  court,  such  excess  of  disbursements  over 
receipts  was  shown  as  |350.79.   Items  of  receipts  in  all  the 
reports  included  the  rents  received  fr-om  the  real  estate,   ^he 
surviving  executor  also  charged  himself  with  the  proceeds  o£   tne 
sale  of  the  stock  in  the  *Hrst  i'*ational  Bank  of  Galena,  of  the 
claim  against  the  receiver  of  the  National  Bank  of  Galena,  and  of  ^^ 
claim  again.-.t  harry  Bastten  heretofor  referred  to.  ^hese  sales  were 
to  Stella  Berry,  wife  of  the  surviving  executor,  at  public  vendue, 
held  under  an  order  of  the  court,  entered  upon  the  petition,  of 
the  surviving  executor,  and  tlie  sales  wer-e  aopx'ovad   by  the  court. 
The  surviving  executor  had  previously  taken  credit  for  |1250.00 
as  the  purchase  price  of  the  bank  stock,  vihloh  v^as  issued  and  stood 
on  the  books  of  the  bank  in  the  name  of  the  widow,  2-llen  Berry. 
'*"he  first  report  also  showed  advancements  of  ^800.00  to  $he  sur- 
viving executor  and  ^1300.00  to  appellant,  -^n  item  of  credit  for 
1475.00  paid  for  a  monument  and  sundry  payments  on  a   note  are 
com:^lned  of  as  improper.         >  -  _      •; 

The  reports  of  the  sui*viving  executor  show  that  the  ^6545. 82 
and  the  other  receipts  were  used  in  paying  taxes  and  upkeep  of 
the  real  estate,  and  in  the  support  and  maintenance  of  the  >rf.dow. 
*he  claim  that  the  sale  of  the  bank  stock  and  other  items  of 
personal  property  was  invalid  and  void,  because  made  by  the  sur- 
viving executor  to  himself  is  without  foundation,  aid  is  unsupported 
by  Btij   proof.  We  think  the  record  sufficiently  siiows  that  the 
bank  stock  was  purchased  as  a  source  of  income,  and  was  the  property 
of  the  estate.   Appellant  is  in  no  position  to  claini  the  advancements 
to  him  and  the  surviving  partner  v/ere  a  devastavit.  '^^   can  not 
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complain  of   an  act   to  which   he  yt.s   a  perty   and  a   bsnef iciary. 

'^'he   above   oiatters    are  urged  as  rsasona  ii/hy  no  fees   should 
b©   allowed  the   surviving  executor,      ''v'e  find  no  merit   in   the 
contention.      3o  far  as   the  record  siio-A-s  the  tranaaotions  vj-ere 
all   in  good  fs-ith,    and  the   sera-eral   reports   of  the  surviving 
executor  were  approved  to--    the  court,    several  of  thea  being  app- 
roved after  objections   thereto  were  overruled.      "**  hearing  was  /iiad 
\}hen  the  third  report  was  filed,   and  most   of   these  matters  wars 
gone  into^the  testimony  of  the   surviving  executor.     In  the  absence 
of  a  shoi/ln^  to   the  contrary,    .^e  assuine  that  the  court  was   justified 
In  approving  the  reports. 

As   to   the  attorney  s  fees  fixed  by  the  court,    judicial 
notice   of  the  nature  3.nd  extent   of  the  services  which  had  been 
rendered  vrould  be   taken  by  the  court,    and  the   order  recites  that 
the  fee   fixed  is   the  usual,    reasonable  and  cuffiomary  fey  for  such 
services.      In  Grri3w)ld  v.    Smith,    116  111.   App.    23S,    relied  upon 
by  appellant,    the  court  held  that  it  was  error  to  allow  executor's 
fees  to   one  executor  when  there  were  three  living  and  acting  as 
such.     *fxiat  case  has   no  application  here,    where   there  is   no  show- 
ing that  th'B  widow  ever  rendered  any  actual   service  to  the  estate. 
3he  was  not  living  ^^va^n  the  order  fixing  executor  s  fees  was 
entered,   no  claim  for  fees  for  her  is  nade  bv   her  legal   represent- 
ative,   8-nd  there  is  no  claim  \)'j   anybody  that   she  was   entitled  to    any 
fee  as   executriz. 

Issues  between  appellant   and  the  legal  representatives  of 
the   different   estates    of   the  parties   In  interest   as   to    the  for.ier's 
right   to  possession  and   the  rents   from  the   real   estate   devised 
to  hira  have  no  bearing  on  the  question  of   the   right   of  appellees 
to   sell   other  rer.l   estate  of   the   decedent   to   "p^s.^  costs   of   adminl- 
Gtration.  <!fFie  decree  appealed  from  vjas  properly  entered  and  is 
affirmed. 

Decree   affirmed. 
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GEN.    NO.    9913 


AGENDA  NO.    12 


IN  THE  APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
OCTOBER  TERM,  A.  D.  1943, 


RAYMOND  G,  THOMPSON, 
APPELLANT, 
vs. 


CHARLES   iV.   KENT,    OTiffiRWISE  ) 

KKOra  AS   C.   W.   KENT,    DOING  ) 

BUSINESS   AS  ELEC TREAT  MANTJ-  ) 

FACTURIKG   COIv]FAI>iY,    OF   THE  ) 

CITY   OP   PEORIA,    ILLINOIS,  ) 


APPELLEE . 


APPEAL   PROM   THE   COTjlvTY 
COURT    OF   PSORIA  COUIiTY. 


HUFFMAN,  J. 

Appellant  filed  suit  against  appellee  to  recover 
for  services  as  an  attorney.  Appellee  filed  answer. 
Subsequently,  appellee  made  laotion  to  file  an  amended 
answer.   Appellant  objected  to  the  motion  of  appellee 
for  leave  to  file  an  amended  answer.   Such  objections 
were  denied,  and  appellee  granted  leave  to  file  amend- 
ed answer.   Same  was  filed.   Thereupon  appellant  filed 
motion  to  set  aside  the  order  of  the  court  granting 
appellee  leave  to  file  the  amended  answer.   Such  motion 
was  denied.   Appellant  then  announced  his  election  to 
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abide  by  said  motion,  refused  to  further  proceed,  ejid 
filed  such  election  in  writing  as  f ollov/s : 

"PLAINTIFF'S  ELECTION  AMD   MOTION  FOR  EMTRY 
OF  JUDGNIEI.'T  THEREON. 

I^iow  comes  the  Plaintiff,  Raymond  G, 
Thompson,  by  Ira  J.  Covey,  Wayne  H.  Ma this 
and  Chester  F,  Barnett,  his  attorneys,  and 
excepts  to  the  Order  entered  in  the  above- 
entitled  cause  on  March  30,  1943,  and  elects 
to  abide  by  ills  !.:otion  filed  herein  on  March 
22,  1943,  entitled  "Motion  to  Strike  Amended 
Answer,"  etc,  and  thereupon  moves  the  Court 
to  enter  herein  the  proper  judgment  upon  such 
election, 

Ira  J.  Covey, 
Wayne  H.  Ma this, 
Chester  F»  Barnett, 

Attorneys  for  Plaintiff," 

Pursuant  to  the  above  action  by  appellant,  the  court 
entered  judgment  for  appellee-defendant  with  judgment 
against  appellant  for  costs.  Appellant  brings  this 
appeal  from  such  judgment . 

Under  para.  46  of  the  Civil  Practice  Act  (Sec.  170, 
Ch.  110  -  (1943  111.  St.),  the  court  v/as  fully  empowered 
to  grant  appellee  leave  to  file  amended  answer. 

The  court  did  not  err  In  granting  appellee  leave 
to  file  its  amended  answer,  and  its  action  in  such  respect 
was  proper. 

Order  and  judgment  affir-med. 
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ciBcuii'  com^, 
GOOF  ocxmuY, 


WA0KER  liQT'CL 
nois  Corporat; 

individui 

tae  Voting  Trust  Agreeraent  dated 
May  21,  1935,  relating  to  the 
capital  stock  of  tlie  tvaoker  Hotel 
Company,  an  Illinois  Corporation, 
Appellants. 


MR,   PRi^^SIDBia  JTJSTICB  0»OON¥OH 
DSLI7EBSD  THE  OPE'^IGII  OF  TIU  OOURT , 

3y  this  appeal  defendants  seek  to  reverse  a  judgment 
awarding  a  peremptory  writ  ot  mandamus  ooiismanding  defendants 
to  peimit  plaintiff  to  exasnine  the  Isooks  and  records  or  the 
shareliolders  and  unit  holders  of  tiie  V/aoker  Eotel  Oompany. 

The  record  discloses  that  plaintiff  as  the  owner  of 
45  units  of  beneficial  interest  in  the  Hotel  ^i.acker  stock 
trust  of  a  total  of  6,100  units  in  the  trust  as  defined  in  the 
trust  agreement  dated  May  ijl,  1935,  of  6,100  shares  ox"  stock 
of  no  par  value  of  the  Waoker  Hotel  Oompany,  an  Illinois  cor- 
poration, brought  this  action  praying  that  a  writ  of  mandamus 
issue  to  corapel  defendants  to  permit  him  either  in  person  oc 
by  his  agent  or  attorney  to  examine  all  books  and  records  cf 
the  stockholders  and  \mit  holders  of  the  v/acker  Hotel  Company 
at  some  reasonable  time  or  times  and  to  allow  him  to  make  ex- 
tracts from  the  books  and  records.  After  the  issues  were  made 
up  the  cause  was  tried  before  the  court  without  a  jury,  there 
was  a  finding  and  judgment  in  plaintiff ♦s  favor  awarding  tbe 
v.Tit  and  defendants  appeal. 

Plaintiff  predicates  his  right  to  exaain©  the  books 
of  the  corporation  and  the  list  of  beneficial  owners  by  virtue 
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of  see.  45,  oh.  3S,  111,  Rev,  Stats,  1943,  That  seotlon  pro- 
rides  that  "Any  person  who  shall  have  been  a  sUai'eholder  of  rec- 
ord for  at  least  six  moaths  i:raniQcliat©ly  preceding  his  demand  or 
who  shall  be  the  holder  of  record  of  at  least  five  per  cent  of 
all  the  outstanding  shares  of  a  corporation,  shall  have  the 
right  to  examine,  In  person,  or  by  agent  or  attorney,  at  any 
reasonable  time  or  times,  for  any  proper  purpose,  its  books  and 
records  of  account,  minutes  and  record  of  shareholders  and  to 
make  extracts  therefrom," 

Plaintiff  alleged  in  his  complaint  that  the  Waoker  Hetel 
Company  is  an  Illinois  oorpox*ation  crganized  under  the  Business 
Corporation  Aotj  that  defendants  Bloomberg,  l?uoik  and  Bills  are 
the  duly  elected  president,  vice-president  and  secretary  res- 
pectively of  the  Hotel  Comp^iy  and  that  these  three  persons,  as 
trtistees  under  a  voting  trust  agreement  dated  May  Si,  1935,  hold 
all  the  stock  of  the  Hotel  Company.  That  plaintiff  is  the  owner 
and  holder  of  participation  certificates  for  45  units  of  benefi- 
cial interest  mentioned  in  the  trust  agreement  (naming  the  sev- 
eral dates  he  aoq^uired  the  units);  that  he  demanded  of  defendants 
that  they  perfiiit  him  to  examine  the  books,  minutes  and  records 
of  the  shareholders  and  unit  holders  and  to  make  extracts  there- 
from, which  demand  was  refused.  That  their  refusal  was  unlawful, 
arbitrary,  capricious  and  an  unreasonable  abuse  of  powers  vested 
In  them. 

It  further  alleged  that  plaintiff's  puipose  was  '^proper 
and  lawful"  and  he  specified  eleven  reasons  why  he  wished  to  ex- 
amine the  books  and  records. 

Defendants  filed  a  defense  averring  that  the  face  of  the 
complaint  showed  the  court  was  without  jurisdiction,  that  the 
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matters  and  things  described  in  the  complaint  were  cognizable 
only  in  a  oourt  of  equity,  etc.  They  also  answered  admitting 
several  of  the  allegations  of  the  complaint  and  averred  that 
the  books  and  records  of  the  Hotel  Company  were  in  possession 
of  its  officers  and  the  books  and  records  of  the  voting  trust 
agreement  which  contained  a  list  of  the  beneficial  units  were 
in  the  hands  of  defendant  trustees.  The  answer  denies  that 
they  refused  to  comply  with  plaintiff's  demand  to  examine  the 
books  and  records  of  the  Hotel  Company  but  on  the  contrary,  gave 
plaintiff  permission  to  do  so,  but  that  they  refused  to  let  him 
examine  the  list  of  the  owners  of  the  beneficial  certificate 
units.  They  denied  the  allegation  of  the  complaint  that  plain- 
tiff sought  to  examine  the  books  and  records  for  a  ''proper  and 
lawful  purpose"  but  averred  that  plaintiff's  purpose  was  to  harass, 
annoy  and  coerce  defendants  into  purchasing  their  peace  and  to 
avoid  extended  and  expensive  litigation,  etc.,  by  paying  to  plain- 
tiff an  excessive  amount  for  his  participation  certificates  and 
that  his  conduct  was  not  in  i^ood  faith. 

It  seems  to  be  conceded  that  plaintiff  did  not  attempt 
to  make  proof  that  he  sought  to  examine  the  books  and  records 
"for  any  proper  purpose"  and  plaintiff  takes  the  position  that  the 
burden  of  proving  that  his  purpose  was  not  for  any  lawful  purpose 
was  on  defendants.  And  this  was  the  view  of  the  chancellor  fol- 
lowing an  opinion  oi"  this  court  filed  January  25,  1943,  Morris  v. 
Broadview,  Inc.,  317  111,  App.  436.  That  case  was  taken  to  the 
Supreme  court  and  was  there  pending  at  the  time  the  court  entered 
the  judgment  in  the  instant  case,  and  we  delayed  somewhat  the 
decision  in  the  case  at  bar  pending  the  opinion  of  our  Supreme 
court  in  the  Morris  case.  An  opinion  was  rendered  in  that  case 
January  18,  1944,  where  the  decision  of  this  court  was  held  to  be 
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erroneous.  The  Supreme  court  in  construing  sec,  45,  of  the 
'\      Business  Corporation  Act,  above  quoted  from,  held  that  the 

I   burden  of  proof  was  on  plaintiff  who  sought  to  examine  the 

j 

I   books  and  records  of  a  corporation  of  which  he  v/as  a  share- 

I  holder  to  show  that  his  purpose  in  demanding  the  privilege 

of  examining  the  books  and  records  of  the  corporation  "?;a3 

proper  and  lawful,"  Morris  v.  Broadview,  Inc.,  Docket  Ho, 

27E17, 

In  the  instant  case  since  plaintiff  attempted  to  make 

no  proof  that  his  purpose  in  demanding  the  privilege  of  exaiuin- 

ing  the  books  and  records  was  proper  and  lawful,  the  judgment 

appealed  from  must  be  reversed. 

The  judgment  of  the  Gircult  court  of  Cook  county  is 

reversed. 

JUDGMSM*  REVERSED. 


Hiemeyer,  J.j  concurs.      / 
Matohett,  J^,,  dissents,   / 
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BENJAMINS.  i^ORHIS,  }  ^^tt, 


ApT>ellee, 
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▼•  ) 

)  APPEAL   FROM 
WACKIflR  HOT'-IL  OOHPANY,  aV  Illinolfi      ) 

Corporation,  LKO  BLOOMB.%HG,  )     CIRCUIT  COURT, 

FRAN  FUCIK  and  BENJAJ'-iIN  F.  BILLS, 
IndlTidually  and  as  trustee  under 
the  voting  Trust  Agreement  dated 
May  31,  1Q55,  relating  to  the 
capital  stock  of  the  Wacker  Hotel 
company,  an  Illinois  Corporution, 

Appellants, 

SUPPLEMENTAL  OPINIONfON  REHEARING 
MR,  PRii;3lDIMG  JUSTICE  O'GOMOH  OELlVEiLEO  TiiE  Qi  XI^^ON  OF   THE  COURT. 

In  tile  opinion  we  stated  that  jlalntiff  had  alleged  that 
he  sought  to  examine  the  books  and  records  for  a  '♦proper  purpose" 
and  that  he  had  made  no  attempt  to  prove  this  allegation.  In  his 
petition  for  a  rehearing  he  says  that  the  court  overlooked  or 
misapprehended  the  fact  that  in  his  complaint  he  specified  eleven 
reasons  for  wishing  to  make  an  examination  of  the  books  and  recoils 
and  attached  exhibits  to  his  complaint  in  which  were  enumerated 
the  eleven  reasons  listed  in  tiie  coraplaint  and  that  the  court  took 
these  into  oonsid  ration  in  deciding  the  case,  we  think  there 
is  no  merl>t  in  this  contention. 

Plaintiff  furthe*  contends  th'.,t  if  we  decide  to  reverse 
the  cause  shouldl  be  remanded  and  points  to  the  opinion  of  the 
supreme  court  in  iviorrls  v.  The  BroadvieY/,  lag.,  385  111,  228, 
which  case  was  mentioned  in  our  opinion,  and  says  tnat  the  court 
there  reversed  the  Judgtaent  of  the  superior  court  and  this  court  and 
remanded  the  cause  for  further  proceedings,   ve  think  there  is  merit 
in  this  contention  for  the  reason  that  the  plaintiff  in  the  trial 
court  relied  upon  our  opinion  in  the  BPoadview  case  which  placed 
the  burden  of  proof  on  the  defendant  to  show  that  plaintiff's 
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purpose  In  seeking  to  examine  the  books  and  records  was  improper. 
And  since  the  cause  must  he  remanded  we  think  we  ought  to  say- 
that  mandamus  was  a  proper  action  to  bring  in  the  instant  case 
and  that  plaintiff  was  not  required  to  bring  his  suit  in  equity, 
as  ooxinsel  for  defendant  contend,  although  plaintiff  was  not 
technically  the  holder  of  stock  in  the  botel  corporation  but  only 
the  owner  of  the  beneficial  interest  in  45  units  for  45  shares 
of  stock.  The  owners  of  the  trust  certificates  were  the  real  owners 
of  the  hotel,  and  all  that  plaintiff  seeks  to  do  is  to  ascertain 
whether  one  of  the  important  puiposes  of  the  trust,  to  which  he 
is  a  party,  has  been  faithfully  served. 

The  petition  for  rehearing  is  denied,  but  the  judgment  of 
this  court  reversing  the  Judgment  of  the  Circuit  court  of  Cook 
county  is  set  aside  and  the  judgment  of  the  Circait  court  of  Cook 
county  is  reversed  and  the  cause  remanded  for  further  proceedings, 

REHIABIHG  DENIED, 

Niemeyer,  j,,  and  Matchett,  j.,  concur. 
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Abstract 


Ag-eng^  ZTo.    IG. 


IN  THE 


APPELLATE  COmT   OF   lLLllWtS;~p^ 


SECOND  DISTRICT. 


OCTOBER  TERM,  A.  D.  1943. 


C.    H.    LARSON, 


Plaint  iff -Appellant, 


vs< 


WALTER  K.    JOHNSON,    Administrator 
With   the  Will  Annexed  of  the 
Estate   of   Ida  E.    O'ohnson,    Deceased, 
and  AXEL  EIvIIL   JOHNSON, 

Defendants -Appellees. 
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APPEAL  PROM  THE 
CIRCUIT    COURT   OP 

V/INIIE3AG0 
COUNTY,    ILLINOIS. 


WOLFE,  —      J, 


The  appellant,  C,  H,  Larson,  filed  a  petition  in  the 
Circuit  Coiirt  of  Winnebago  County,  alleging  that  on  July  7, 
1942,  he  recovered  a  judgment  of  reviver  against  Axel  Emll 
Johnson  in  the  sum  of  4458,16,  with  interest  thereon,  from 
July  29,  1924,  and  the  costs  of  three  proceedings;  that  said 
judgment  remains  in  ilill  force  and  effect;  that  to  secure 
satisfaction  thereof,  he  obtained  an  execution  on  said 
judgment  July  13,  1942,  and  placed  the  sarue  in  the  hands  of 
the  Sheriff  of  Winnebago  County,  Illinois,  on  July  21,  1942 j 
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that  the  defendant,  Axel  Erall  Johnson,  had  "been  married  to 
one,  Ida  E.  Johnson,  tut  she  had  divorced  hlra  prior  to  the 
tiaie  of  the  last  judgment j  that  Ida  E.  Johnson  departed  this 
life  testate  on  April  30,  1942,  in  the  County  of  Viiinnehago  and 
her  estate  is  now  being  settled  in  the  prohate  court  of  said 
county J  that  Walter  K.  Johnson  Is  acting  as  administrator  of 
said  estate;  that  at  the  time  of  the  death  of  said  Ida  E. 
Johnson,  she  was  seized  and  possessed  of  a  130  acre  farm  in 
Y/innebago  County,  Illinois, 

The  petition  fu.rther  charges  that  by  the  v^ill  of  said 
Ida  E.  Johnson,  she  directed  certain  payments  to  be  made  to 
her  former  hu.sband.   The  second  paragraph  of  said  will  being 
as  follows:   "I  hereby  direct  ray  executor  hereinafter  named  to 
pay  to  Axel  Eiail  Johnson  Tv/enty  five  00/100  Itollars  per  itio. 
during  his  natural  life  and  the  same  shall  be  a  lien  on  my 
farm, "  The  petition  then  charges  that  the  estimated  value 
of  the  farm  in  question  is  about  f^ll,000.00,  and  the  personal 
estate  is  valued  at  approximately  |6, 000.00;  that  the  execution 
placed  in  the  hands  of  the  Sheriff  of  Winnebago  County,  became, 
and  was,  a  lien  upon  all  the  right,  title.  Interest  and  income 
of  the  said  defendant.  Axel  Sail  Johnson,  under  the  said  last 
will  and  testament  of  Ida  E.  Johnson,  deceased,  to-wit,  the  sum 
of  $25,00  per  month  so  long  as  said  Axel  Emil  Johnson  lived; 
that  said  Sheriff  of  Winnebago  County,  Illinois,  did  levy  said 
execution  upon  "all  of  the  right,  title,  interest  and  income  of 
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Axel  Stnil  Johnson,  as  legatee  devisee,  under  the  Last  Will  and 
Testament  of  Ida  Johnson,  Deceased,  Vifhlch  is  made  a  lien  upon 
the  following  described  lands:   the  Saithv/est  -^  of  Section  34, 
ToYfliship  4G  North,  Range  1  East,  of  the  Third  Principal  Meridian, 
containing  one   hundred  and  sixty  (150)  acres,  more  or  less,  all 
located  in  the  County  of  Winnehago,  and  State  of  Illinois, " 
and  did  thereafter,  on  August  26,  1942,  after  first  complying 
with  the  Statutes  of  the  State  of  Illinois  in  such  case  made 
and  provided,  offer  for  sale  and  sell  "all  of  the  right,  title, 
interest  and  IncoinG  of  Axel  Erail  Johnson,  as  legatee  devisee, 
under  the  Last  Will  and  Testament  of  Ida  Johnson,  Deceased, 
which  is  made  a  lien  upon  the  following  described  lands:   the 
Southwest  -^  of  Section  34,  Township  46  North,  Range  1  East, 
of  the  Third  Principal  Meridian,  containing  one  hundred  and 
sixty  (160)  acres,  more  or  less,  all  located  in  the  County  of 
V/innebago,  and  State  of  Illinois,  "  to  the  highest  and  best 
bidder,  Prank  E.  Haynard,  Trustee,  for  the  sum  of  ;|:438.16,  and 
that  in  making  said  bid  and  purchase  the  said  Prank  E.  IJaynard, 
Trustee,  was  acting  for  and  on  behalf  of  plaintiff,  and  that 
plaintiff,  C.  H,  Larson,  is  now  the  owner  of  said  right,  title, 
interest  and  income  of  said  Axel  Eriil  Johnson." 

The  petition  further  charges  that  notice  was  served  upon 
the  executor  of  the  last  v/ill  and  testament  of  Ida  S.  Johnson, 
Deceased,  of  the  aforesaid  proceedings  and  demand  made  that  it 
be  paid  to  C.  H.  Larson,  the  plaintiff  in  said  case,  or  to  his 
attorney,  Pranli  E.  Maynardj  that  said  Vi/alter  K.  Johnson  the  said 
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administrator  has  neglected  and  rerused  to  make  such  last 
payment,  as  v/as  demanded;  that  by  the  terms  of  said  will,  the 
legacy  to  be  paid  Ascel  Eiiill  Jolinson  Is  a  continuing  one  and 
the  exact  amount  that  he  will  receive  cannot  be  correctly 
ascertained,  ax'id  to  enforce  the  plaintiff's  claiai,  he  does 
not  have  an  adequate  remedy  at  law;  that  he  has  no  sufficient 
remedy,  except  in  a  Court  of  Equity,  by  mandatory  injunction, 
on  behalf  of  the  administrator  of  the  estate  of  Ida  E.    Johnson, 
Deceased,  to  pay  over  to  the  plaintiff  the  money  that  is  alleged 
to  be  due  hisi.   Then  follows  the  pi'ayer  for  relief.   Tne  plain- 
tiff asked  leave  to  amend  his  prayer  for  relief,  based  on  the 
same  facts  except  more  in  detail.   The  amendment  of  the  complaint 
is  substantially  as  hereinbefore  stated. 

The  defendant,  iV alter  K,  Jonnson,  as  adiulnistrator  and 
Axel  Emil  Johnson  filed  a  joint  motion  to  dismiss  the  complaint, 
and  for  the  reasons  thereof,  states  as  follows; 

"I.  The  defendant,  Axel  Emll  Johnson,  has  no  fixed  and  vested 
right  in  the  estate  of  Ida  E.  Jolinson,  deceased, 

"II.  The  interest  of  Axel  Emll  Johnson  in  and  to  the  estate 
of  Ida  E.  Johnson  is  not  subject  to  levy  and  sale  under  the  facts 
and  cii'damstances  alleged  in  the  ikmended  Complaint, 

"III.  The  Interest  of  the  defendant.  Axel  3mll  Johnson,  in 
and  to  the  estate  of  Ida  E.  Johnson,  deceased,  is  neither 
assignable  nor  transferable  by  hlia. 

"r/.  The  plaintiff  herein  acquired  no  right,  title,  or  interest 
as  purchaser  at  the  execution  sale  referred  to  in  paragraph  16  of 
the  Amended  Complaint. 
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"V.  Neither  from  said  Complaint  nor  particularly  from 
paragraph  7  thereof  does  it  appear  that  the  defendants,  or 
either  of  them,  have  such  right,  title  or  Interest  in  the 
premises  described  in  paragraph  6  as  is  subject  to  execution, 
levy  and  sale  under  the  judgment  described  in  paragraph  1  of 
said  complaint,  which  judgment  was  heretofore  obtained  by  the 
plaintiff  against  the  defendant.  Axel  Emil  Johnson, 

"VI.  It  appears  on  the  face  of  said  complaint  that  the  same 
fails  to  plead  any  cause  of  action,  either  in  law  or  in  equity, 
upon  which  the  relief,  or  any  part  thereof,  prayed  for  may  be 
granted, " 

The  GoTJTt  sustained  the  motion  to  strike  and  dismissed 
the  bill  of  complaint  for  want  of  equity,  and  assessed  the  costs 
of  suit  against  the  plaintiff.   It  is  from  this  judgment  that  an 
appeal  is  perfected. 

The  trial  court  in  rendering  his  decision  stated,  that 
he  considered  the  bill  in  question,  "a  creditor's  bill,"  and 
that  Section  49  Chapter  22  Smith-Hurd  Annotated  Statutes  should 
apply.   The  appellant  seriously  insists  that  this  bill  is  not  a 
creditor's  bill,  and  therefore  the  Statute  in  question,  has  no 
application.   Tlae  Statute  in  question  is  as  follows:   "Vftienever 
an  execution  shall  have  been  issued  against  the  property  of  a 
defendant,  on  a  judgment  at  lav.;  or  equity,  and  shall  have  been 
returned  unsatisfied,  in  whole  or  in  part,  the  party  suing  out 
such  execution  may  file  a  bill  in  chancery  against  such  defendant, 
and  any  other  person,  to  compel  the  discovery  of  any  property 
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or   tiling   in  action,    belonging  to   the  defendant,    and  of  any 
property,    raone^r,    or   thing  in  action  due    to  him,    or  held  in 
trust   for  hiin,    and  to   prevent   the  transfer  of  any  such 
property,   money  or   thin£;  in  action,    or   the  pa;3Tnent  or  delivery 
thereof  to  the   defendant,    except  when  such  ti'ust  has,    in  good 
faith,   been  created  by,    or   the   fund  so  held  In  trust  has  pro- 
ceeded frora,    soiie  person  other   than   the  defendant  hiiuself." 

It  is  conceded  that  the  defendant,  Johnson,  contributed 
nothing  to  thia  fund,  but  it  v/as  a  gratuitous  gift  to  him  from 
his  former  Y/ife. 

Probably   the   first    time  this    Statute  ¥/as   x^s-ssed  on  by 
our   Supreme  Court  v>ras  in   the   case  of   Stsib  vs.    '/whitehead.    111 
111.    247.      In  the   case  of  HeQua  vs.    Qrahain  187   111.    at  Page   71, 
the   Court   coimients   on  this   decision,    and  they  say;      "That  case 
and  kindred  cases   rest  in   a  lar-ge  part  upon  the  distinct   ground 
that  a   creditor   is  not  defrauded  and  therefore  has  no  cause 
of  couplaint,   because   the   ovimer  of  px'operty,    in  the  free  exercise 
of  his  will,    30    disposes   of  it   that    the  object   of  his  bounty, 
who  parts  with  nothing  in  return,   has   a   sufficient    incorae  pro- 
vided for    and   applied  to  his   life   supxjort. " 

Prom  an  examination  of  the  appellant's  complaint,    it   is 
oui'    conclusion  that   in   substance   this    is   a   credltoi''s  bill,    and 
the    Court  properly  found  that   Section  49    Chapter  22  of   the 
Chancery  Act,    Saith-Hurd  Annotated  Statute,    applies,    and  the 
Court   properly  sustained  the   :aotion   to   dis:aiss   the  complaint. 

Judgment   Affirmed. 
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MR,  JOSTICffi  mmE   DELIVERED  THE  OPliSlb|«  OF  THK  OOORT, 
A|pA«s  K«9rlng  filed  m   eoaplaint  In  th«  Cirotiit  Court  of 
Gook  County  against  th«  Illinois  Central  %llro«d  Oomoany  A»k:liig 
dftnagee  for  Injuries  auffsrefl  on  5sptefflb®r  6,  1938  as  a  renult  of 
being  aessult'^d  while  chfo  ^&0  awailtlng  th#  arrival  of  a  euburbioti 
train  at  ^.ivardalt  Btatlon«  k  trial  before  th«>  tourt  and  &  Jury 
resulted  In  a  verdlet  in  her  favor  of  >5,000,  The  court  overrulea 
defendant* 6  motion  for  a  Judgment  notvlthetandlng  the  verdlot  and 
for  a  new  trial  and  enter*»d  Judgssent  on  the  terdlet.  On  aopeal 
ve  reversed  the  Judgment  and  remanded  the  cause  with  dlreetloni  to 
enter  Judgnvnt  for  the  defendant.  The  iJupreme  Court  reversed  our 
Judgment  and  remanded  the  oauee  with  directions  to  consider  the 
aemlgnaiente  of  error  other  thsm  the  ©ne  deelded  by  It  and  to  affirm 
the  Judgment  of  the  trial  court  or  reverse  the  Judgment  and  resaad 
the  cause,  fhe  facta  are  fully  stated  in  the  two  opinions,  Hearing 
V.  nUM^S,,  <fm%T^l  H%lrm^  99.     sis  Ul,  App.   699J  383  111,  366« 
Defendant  ooa^lalne  that  while  the  Jury  In  this  oase  was 
being  selected,  s  Jury  In  another  ease  started  to  return  Its  verdicts 
In  open  court;  that  the  oourt  refused  defendant's  re«!ue»t  to  excuse 
the  Jury  In  the  instant  case?  th«st  the  Jury  renalned  In  the  oourtroon 
while  two  guilty  verdicts  were  retumea  In  Its  presence  and  hearing, 
and  thet  this  action  of  the  court  was  olearly  prejudicial  to  the 
defendant.  Counsel  for  defendant  oadlB  the  suggestion  to  the  court 
that  the  Jury  be  eMVMMid  %rfalle  the  other  verdicts  were  being  read. 
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but  It  did  not  mM.9  B.nf   motion  to  th^^t  effect,  fha   r^ocr-d  iloes  not 

eliev  vh&t   kind  of  a  e«s9  th«  other  Jur^r  was  eonslderln^.  In   our 

opinion  th«  txoXuelon  of  th«  jury  at  the  tl«e  th«  othdr  vsrdiots 

vers  bolng  JMiturnea  vn.s   «  mattar  within  th«  sound  dleer^tlon  of 

the  trlstl  Judg«« 

B«ftnd«iit  eosiplalns  tha^t  it  ^b.m  ©rejudloed  by  another 

ocourr^no®  dtuclng  th«  trial.     On  r^toiattftl,  tslfalntlff  took  the  stand 

and  d«nl«d  OArtsln  i»att«iri  eh@  hmd  <iiovi>red  In  chief,     %@  eald  that 

she  hftd  not  had  ji  dolXz^r  on  th«  ooeaelon.  In  <?tt<!»@tlon.     4«  sh9  «t9pp«d 

from  th«  stanfl,   th»  eoart  in  th«  hearing  of  ths  Jury,   stated: 

"Wftltrtssos  don*t  h&T»  a  dollar,   li  that  itf",   sjad  plaintiff  snsw®r«d8 

"Xott're  telling  me  -  nothing  At  all."     On  d«f«ndant»«  objection  to 

these  r«fflsrlce,   th«  oourt  s®i^  to  the  jurys   *I  ^©rhape  «sho«ld  not  hav» 

said  it,  hut  it  is  tanlsnportant,     I  sm  sure  the  Jury  will  a©  consider 

It."     th«  record  »hmf»  that  th©  rwaark  lay  th«  oourt  was  made  to  the 

vltneee  &t  the  olod®  of  th«»  afttsmoon  fsdsion,  after  «h«  had  been 

disaissed  &e  &  witness*     7h«  attorney  for  the  defen^lunt  did  not  hear 

the  remark  ©t  the  tiae.     He  read  the  traaiieript  of  the  taeti'sony 

before  the  trial  ves  resoiasd  neirt  momlRg  and  called  the  incident  to 

the  attention  of  the  tri»l  judge,     Thie  attorney  v'a§?  th^n  of  th*  opinion 

that  the  remark  of  the  judge  di*5  not  prejadiee  the  def ondaiit.     He 

felt,  however,   thst  the  remark  of  the  witness  did  •■srejudiee  the  def9nd?sat 

1?h«  court  stated  th©t  he  x*?s5®  sure  th.fj'-t   the  jury  vrould  ^-^X  disregard 

the  incident  and  the  trial  want  on.   Defendant  points  out  that  the 

courts  have  held  that  any  reference  tending  to  indicate  poverty  of 

one  party  is  hl^ly  prejudicial,     "?h®  jury  vas  instructed  to  disregard 

the  imident.     fhe  jurors  knew  that  plaintiff  was  a  poor  girl.     She 

was  employed  as  a  irmitmse  end  had  to  arise  ^bout  4:00  o'clock  in  the 

morning  in  order  to  go  to  her  place  of  employment,     '<*hile  It  is 
unfortunate  that  the  incident  took  olaoe,   our  view  is  that  the  defendant 
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vas  not  prejudiesd  by  it.  D9f«nAant  «]*g««  that  dn  r«buttitl  the   court 
Bet  oaljr  peraittvd  T>l»lntlff  to  r4»->«Hiphaslx«  by  Ssnial  certain 
•tataments  aXretdy  d«nl«&  In  ehl«f,  but  permitted  tim   Introcluotlon 
©f  a  B«w  witness.  Brown,  the  only  onfl^  vho  »tt««ot«d  to  corroborate 
h«r  In  her  tettlniony  In  chief.  The  acoeisted  procedure  la  tor  the 
party  holding  the  affiraatiYe  of  an  issue  to  Intreduee  in  rebuttal 
only  eueh  eviaenoe  &»   e«ii  &n»v»r  nev  afflmative  saatter  introduoed 
by  hie  adversary*  ^*  adaieelon  of  suoh  testimony  ordinarily  rests 
in  the  sound  dl^or^tion  of  the  trial  oourt*  We  hold  that  the  aotion 
of  the  oourt  in  permitting  the  witness  to  testify  -was  not  an  abuse 
of  thie  discretion. 

Defendant  insists  that  the  oourt  9rm&   in  exoluding  oert&ln 
■^vldenoe  as  to  i*liat  vas  done  In  slgillar  «ittt^ti;»ne  on  other  railroads* 
Plaintiff  charged  a  general,  continuing  duty  to  provide  attendants 
and  sminti^m  alarms  and  eignal  de'vioea  on  the  platfom,  ^  third 
charge,  failure  to  post  notice  that  the  stetioa  was  frequented  by 
trwsps,  was  also  me.de*  Defendant  iru^isite  it  provides  no  alarae  or 
signal  device©  on  the  Hverdale  Station  aosessibl©  to  the  passengers, 
but  alleges  it  wae  under  no  duty  whatever  to  do  so,  IJefendant  also 
adadtted  it  did  not  have  guards  or  attend&nte  eontlnuouely  on  duty 
at  the  Htverdale  Station,  but  allegft©  it  w«e  under  no  duty  to  do  so, 
and  that  the  evideraje  shows  it  fully  aiseharged  ev®ry  duty  of 
inspection,  defendant  statee  that  the  ©t»ndard  of  ordinary  ©are 
reouired  in  any  ease  Is  wh&t  Is  done  by  the  "ordinary  saan*  under 
the  i^ame  oireuAstanees,  and  that  the  teetimony  shows  that  the  other 
railroaSe  in  Shleago  and  violnlty  having  suburban  platforms  siailar 
to  defendant's  Hiirerdale  Station,  operate  the  sesie  way  as  did  defendant, 
Kjcoapt  for  two  loop  stations  and  Harvey,  idnere  naln  line  traine  stop, 
there  were  no  attendants  on  any  suburban  platforms  of  defendant 
between  IQtOO  p.m.  and  6:00  a.n.  The  agent  at  Survey  went  off  duty  at 
I2;S»0  a«a«  The  suburban  stntians  were  cheeked  from  time  to  time  by 
special  officers.  The  court  allowed  testimony  as  to  the  conditions 
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y-xots©  (WSJ   U.tSvsSPi'i  ati  tJi^m  •hw^'^u  *n«feHSi"t«0      ,Si  ^cf  l!r©oZBwi«tQr  ton  itfir 

»*fi'j«cj«*rii«o  ei^  Jfe«»t©«»ft?:rp   <sriv  ©a©  itXno  »/W    ,inf©^f    ,««9iiJlir  wau  a  !• 

6«etf&o«3ni:  •st«»^3'«»<f  ^JVWsiR^il-la  w®ft  t«wsa«  fUi«  «,v.  cftii«6lTt  i!oini  tine 
flftitSM*  «iU   z  \-jii  M®/i  .   Tjoo»  i«Jtn;f  ©a*J  Ijo  nQi3fft'xoel^  bfluos  »«W  ill 

t*«l)  »c  t-£*^<^)^'i^^^<^d  mrna&fiftJti*  «tcs»  «6«t«i;;  5  »▼«<  loii  615  ft  5«^;fi«P« 

,f  '   ,-r   ,-  ?  -p^U'^  na  *tf!6m<  «*w  ^i  «f>^9t£it  jrwd   ,itoi$«t^  ^IsSfr^vlflf  •!«  ta 

•K9;femr  '>  «    ^^jscif^^o*"  viit  T«f  «»«&  ai  3^«iiw  «i  ••*«  tit*  at  bvtlstpvn 
fh^r  • '  ....   ^v««6  ^aemi^itfe'^  dfi}  tjiiftf  frii*   ^tttttMMiamtsanl^  Mat  •jl^ 

■  i:.>j.:.iji3tf  -■ ::  f«w  »R««5  «ftjr  »*A9»©o  ,a«i*A*G  ©XffiJ&nt»rt^  «';tfieftR»l9J^  eJ 

,q«;»a  #1  .i.:v;  -<-iiiX  olisjp  ft*!®^?*'  ,t»''"f*^  £««  aiioit^Asra  ctool  ©war  lot  fcr#f»x3 

■in  \iis>.  11*  JUi^vr  i«v»»j.(|H  *«  J<I«S5  «d?  ,«,?.  do: a  ftflR  .lE.^  OOlOi  .A*av#«tf 
'fc!  nnit  (Uti  diirtit  no^*i  f>«j|««ile  «t»w  onol^n^a  jumTiik/os  axlT  *«•«  08:SX 
anoi^il^nr.o  9£i;7   cJ  as  \Ao«ii^»»3'  5»voXX«  inueo  •tfV     .STtoillc  X«loa<|« 
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existing  at  the  oth«r  euburban  etstione  of  a*f#naftnt.  £)<»f«iidant 
tendered  at  wltneteee  sopervliing  officials  of  the  ftock  lelaad  and 
Northvr»?«tem  rsllroade  und  Chicago  Hapid  Trsneit  (a;i«v»ted)  Llnet 
to  ahow  what  was  done  In  similar  situations  on   those  ].lnes«  Tho 
court  sttstained  plaintiff's  objections  to  this  testimony,  nn^  It 
was  all  hm&r^   in  «h««bers»  The  ^olt  Island  psllroaa  maintained  a 
suburban  serviee  through  the  ©outtiem  pert  of  Ghloago  and  extendinf 
to  Joliet,  It  nsaohsd  one  station.  Bine  Island,  vhioh  ^as  also 
served  by  dafendant's  sttbttrban  trains.  There  were  n©  gaards  or 
attentiente  on  any  8ook  Island  suburban  platfona  after  the  early 
•evening  hours,  though  the  platforoie  were  open  to  receive  and  discharge 
passengers  froa  trains  leaving  Chieago  as  late  as  li30  a«».,  and 
starting  as  early  as  4t30  a«n.  Tha  plstfowas  were  open  all  night, 
but  were  not  lighted  after  the  1850  train  passed,  until  the  lights 
were  turned  on  automatically  before  the  4130  train  arrived,  fhs 
Reak  Island  ^es  through  industrial  and  railroad  territory  and  soae 
suburban  stations  are  ii»tedl«tely  adjacent  to  railroad  yards,  fhere 
If  no  police  protection  at  any  of  those  suburban  stations,  other  than 
traveling  special  officers  who  drop  in  whenever  they  are  in  the  terri- 
tory, On  the  Ohieag©  %|>ld  fi^insit  Lints  there  were  20  stations  with 
no  ettpiloyeee  on  duty  at  any  time,  trains  stopped  at  these  stations 
every  half  hour  after  midnight.  There  were  S7  stations  with  agents 
only  on  duty  during  the  day  and  early  evening,  iBaKlng  &   total  of  77 
stations  open  after  midnight  with  no  agent  on  duty,  thirty  of  these 
stations  weire  on  a  line  which  parallels  the  main  paseenger  and  freljJbit 
lines  of  the  Northwestern  railroad*  ^hm9  were  outside  of  the  city 
on  e  brandi  «»hich  operated  at  grade  on  the  same  level  as  the  sdjoining 
•ala  freight  and  passenger  lines  of  the  Greet  .Western  railroad.  Other 
such  stations  were  in  the  ??took  ywvds  and  in  railroad  and  industrial 
territoi»y.  All  euoh.  stations  were  open  all  night  to  reoeive  and 
discharge  paseengerSft  The  Korthwestem  railroad  operated  three 
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atubarbftn  lines,  north  35  mll@8  to  Wii,«k«gan,  northw^at  63  nlles!  to 
Harvard  and  wfst  35  «il98  to  i*eneva»  1^«re  ■ware   no  trains  between 
H%0   a,a.  And  4:30  a.m.  On  th«  Waukegan  brenoh  ths  &g@nt  &t   a,vaneton 
was  on  awty  for  ell  trains,  bat  tii«r»  vere  no  eg«nt«  aftsr  10820 
p.®,  at  ttei»  other  S4  fltatlons  wift«r«  this  tralne  stopptd.  The  63  mile 
Manrgrd  lervioe  operated  all  the  isirsy  over  the  §&ae  roadbed  as  the 
main  paeaenger  and  freight  line  of  the  Sorthveetem,  It  eroesed 
thre*^  other  main  freight  lines,  one  the  Chiesgo  Obiter  Beit,  fhe 
®g-ent  at  Harvard  was  on  duty  for.  all  trains,  fhree  other  Importaat 
etsttlons  had  agents  until  9:30  p»a,  and  11 J 2^  p,m,     the  agents  at 
the  rest  of  the  25  stations  all  left  earlier,  fh^   Seneva  branch  of 
the  Korthwtttern  also  eroesed  a  tmt  freight  lln«»,  All  ©gente 
ex«ept  at  Meet  Chleago  $tni3k  Oak  Parlt  left  In  the  early  evening.  ^&6h 
of  these  wltnessee  test If led  there  were  no  phonee,  sirens,  flaree 
or  signals  of  any  type  aoeessll>l«i  to  passengers  on  spy  of  their 
suburban  or  eleveted  ets-tions  In  Ohleag®  or  vicinity,  %e  teetiaiony 
of  these  witne©?sefi  tended  to  show  thst  in  the  operation  of  its 
Hlverdale  Station  defenas,nt  i^st,   ex®  red  sing  at  lesst  as  auch  eare  as 
'v-ms  the  uniform  standard  of  the  Industry,  FLalntlff  asserts  tha,t  the 
sotlon  of  the  court  In  declining  to  pefwlt  defendant  to  introduce  the 
proffered  testlsiony  was  proper,  sssnd  points  out  that  the  offer  of 
nroof  did  not  contain  any  sm^gestlon  that  the  conditions  at  the  depots 
of  the  other  railroads  were  ilmll«tr  to  the  tXHsMp  Infested  condition 
at  the  137th  Street  Station;  that  It  <!©«&  not  appear  anywhere  In  the 
offer  of  proof  that  there  were  ever  any  tramps  or  hoboes  habitually 
In  the  depots  of  the  other  railroads,  or  that  a  *hob©  Jungle"  was 
within  a  short  distance  of  such  depot;  th^t  such  railroads  were  ever 
given  notice  of  tranrps  or  hoboes  Infesting  their  stations,  or  that  such 
depots  were  Isolated,  Plaintiff  argues  that  the  proffered  evidence 
would  not  only  rals^ ta&lateral  Issues  as  to  conditions  around  other 
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dtpets,  Init  would  h»ir»  l)«t«  an  »tt«Htpt  to  oroir*  tvm«4Qm  from 
negligmie*  by  aiiowlng  fllallar  conduct  of  others,  which  conduct  of 
others  might  also  eonatltuta  negllg:»nee»     W«  REr«»  that  th«  of  far 
of  proof  *ia  aot  0rtt«na  to  show  that  th»  conditions  idiloto  euieted 
around  th«  oth«r  atatlonc  vlth  respect  to  hoboee  and  vagranta  were 
slfflilar  to  th«  ®ondition«  on  and  afeotit  th«  X37th  Str««t  atmtion, 
t«  »r«  of  th^  opinion  tt^t  th«  court  wa»  right  in  ejceludlag  th« 
proffered  testimony. 

Pefend^nt  aialnt«ln«  thst  the  oourt  err»d  in  refusing  t© 
give  inetrudtione  1  and  2  tendered  by  it,  vhieh  r«adj 

*1«     toa  are  inetruot^d  that  the  deftndant  Illinoie 

Central  ^llrois^d  Co^apRny  ve,g_  under  no  duty  to  pi»evids  al«s?ms  or 
Bignal  d«vieee  for  ths  us©  of  oaesengeri  on  th^  platfom  and  in 
the  waiting  room  in  ouestion. 

*i,     the  Jury  are  inetruottd  ttet  nnd^^r  the  facts  proved 

in  this  ease  th®  d^sf^nclsnt  Xlllnois  Centrisl  H«ilroad  0©®p&ny  was 
under  no  duty  to  laew  ^tithar  a  tieket  mg^nt  or  eny  other  ®«ploye« 
oontinuouely  on  duty  on  th«  tjlstforiB  in  i|U«stion  «t  th#  time  of 
the  oeeurrenoe  oo»oI«in#d  of»" 

In  our  opinion  the  eourt  did  not  err  in  rsfutsing  to  give  these  tiro 

instruotione.     Uefendant  also  urges  that  the  court  erred  in  giving 

inetruetlon  4,  ^^ieh  re&des 

"4.     The  court  inetruet®  tM  Jury  that  the  defendant, 

Illinoie  ■'tntrsl  B#ilroed  Oompany,  isust  tts«  sueh  ear®'  to  dlseover 
snd  prevent  flanger  to  ite  pASsenger®  a.®  a.n  ordinisry  prudent  person 
would  under  the  saae  or  eimilftr  ©irciif^staneeg.     It  is  tlie  duty  of 
the  defendant  to  protect  its  oassenger®  fro®  »II  <^.^ng9fM  fre®  'Sfhmt- 
ever  souroe  arising  in,   e,t,   sjr  on  its  ttstion,  waiting  room  and 
platform  of  t^hieh  it  had  knowledge  sr  %?foieh,   in  the  eiserclse  of  due 
oare  and  dlllgenoe  it  vould  reasonably  anticipate  and  provide 
ageinet*** 

defendant  states  that  the  reoulreaent  of  protection  "froa  whatever 

souree"  aakee  defendant  a  practical  insurer  and  laooeee  a  greater 

burden  on  it  than  doee  the  law,   «nd  thj?t  th*?  r^cor^  eontjsine  no 

evidence  th»t  would  ehai^e  the  deff^nd-ssnt  Kith  knowledge  of  or  enable 

it  to  reasonably  antlclpRtt  the  unlawful  act*     This  instruction  does 

not  malce  the  defend&nt  a  israotleal  insurer*     The  inetruetlon  states 

that  the  defendant  need  use  only  such  osre  as  "an  ordinary  prudent 

l»rson"  veuld  under  the  5»ae  or  elittllar  oirouBstanees,     In  aadition 

to  plaintiff 'i  instruction  Ho.  4,   the  eourt  gave  plaintiff's  instruction 
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Ho.  6  ana  defendant*  s  inatrwetlon  Mo.  1©,  all  rsjfarrlng  to  ordinary 

oar©,  l?»ftnd*nt'*  Inetnictlen  Mo,  10  stated:  "If  you  find  fro« 
tli«  ftvidono©  that  &9f9n^ant*»   »l«tfoi«  and  spioro«oh«8  •  *  *  ver« 
being  opei^tfA*  lighted  and  anlntalned  vlth  ordinary  care  and  with 
reasonable  regard  to  the  right©  and  etfety  of  the  proporty  and 

pBT99n   of  all  othar  peraona,  inelading  iJlalntiff,  then,  ans^  thare 
praaant,  than  your  vardlot  should  ba  fi^r   tha  dafandant,"  ■•''®  are  of 
tha  opinion  th?stt  Inutruotlon  Mo,  4  ■wmu   isropar  and  In  aoeordanea  with 
th®  Siiiprema  Scttrt  opinion  In  th«»  inttsnt  sana,  Safandant  eoia^lalne 
of  plaintiff •«  inatruetlon  Ko,  5  rssdlng: 


"Tha  eourt  ln«trti«t»  th®  jury  that  It  l«  not  naoaeesry  In 
I  ordar  to  oraate  tha  ralatlonehip  of  t  carrier  and  pas«angar,  that 
I  tha  plaintiff  ahould  imve   anttrad  a  train  of  tha  dafandant,  but  if 

\  you  btllava  froa  tha  avi<ianca  thist  en  th«  morning,   of  tha  6th  day 

I   of  SaptajBber,  1938  plaintiff  wm»   tt  tha  slace  orovldad  for  by  tha 

f  dafandjisnt  for  it®  ti^^Bmngera   at  It®  lS?th  Rivardal®,  Illlnolt  station, 

waiting  room  jind  t»latfona,  with  th®  Intantlon  of  taking  0as*mg«  on 
i  one  of  tha  tralnt  of  tha  defandant  aaci  having  a  tlekat,  aha  was  a 
i  oa«@angar  of  tha  dafandant  cmd  w&s   antltlad  to  all  tha  rights  and 
I  prlvllegas  of  a  p».»Biing«rm%, 

I  Wfandant  atafaa  that  tha  vlca  of  thlt  Inatrttctlcm  la  that  tha  court 

telle  th«  Jury  plaintiff  le  antltlad  *t@  all  th®  rlghta  and  prlYllagaa 

of  a  pftseangar*  t^nd   than  falls  to  tall  tha  Jury,  althar  In  this 

Inatruetlon  or  any  othar  Inetruotlon,  isfeat  thoaa  rights  and  prlvllagas 

ara;  tai».t  this  it  particularly  violoua  In  view  of  tha  stataisant  of 

plaintiff ♦«  eouneal  during  th«?  VQ.^,r  dl,ff  aaeaajlaatlon  of  tha  Jurors 

that  *it  Is  if©ll  known  that  a  railroad  ooapany  1«  under  a  duty  to  Its 

paasangare  to  axarelsa  the  graatast  dagraa  of  care  eonslstsnt  with  tha 

practloal  oparstlon  of  tha  road,"  and  that  this  erronaoua  statamant 

was  aoeentttatad  by  tha  court  in  rafuelng  tc  antartain  tha  objaetion 

of  dafandant,  baaad  uoon  tha  position  of  the  Stt^ra«i«  Court  In  P^vif 

''^*   SQUth„.3lda  ^l«va.tga  H.  a.  o^.^  tBt   111,  378,  that  a  fllitinetly 

different  aaaaure  of  oara  was  appllsabXa,  On  tht?  voir  aire  axanination 

tha  orospaotlva  Jurore  wara  Inforaad  by  the  attorney  for  plaintiff 

th«t  tha  oourt,  not  oounsal,  ^rould  Instruot  tha«  as  to  tha  law.  It 
is  trua  thet  this  Instruction  does  not  define  all  tha  rights  and 
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t   -^f-iu  t^iii  mnJ  %1 


8 

prlTll«g«0  of  »   pA8s«ngtr*  It  10  th«  Itaw   that  In  the  operation  and 
maintensne®  of  its  stfttloms  and  plmtf^rmB,   Sftfendant  o'/red  to  h«r 
only  ft  duty  of  ©rdlnary  earw  wJalle  8h«  was  «  ptt8««ng»r,  fhe  Jury 
knew  thftt  at  tli«  tliB«  of  the  sifsftiilt  plaintiff  ^«8  not  on  «  l^i?. 
train  and  th«y  w«r9  fully  Inetrueted  that  %h9   d»f«ndant  owed  only 
tha  duty  of  ordinary  oar«.  It  vould  havt  la«8n  btttsr-r  'to  hav®  l»ft 
out  th«  phrase  *ths!t  plaintiff  wae  untitled  to  all  the  rights  and 
pritril»g«i  of  a  p«SBeng«r,*  Hovinrer,  we  find  that  th®  jury  ims  fully 
iafltruot#d  and  that  this  phrafs  ymti   not  pr@|udioial  to  th«  dafendant, 
■l^afundsnt  alt©  eomplains  of  instruotion  Mo,  9,  r#adingJ 

*9,  Tou  slT9   Inetruetftd  that  if  you  toaliair©  tho  plaintiff 

hat  proTad  hy  th»  orepondaranea  or  greater  weight  of  th«  avidanoa, 
und9r  tha  inBtruetioni  of  the  e^urt,  th®t  th«  atfendant  ^fas  guilty 
of  nagliganoa  in  tha  aanagtaent  and  ©pars t ion  of  its  railroad 
station  at  137th  and  13eth  Straata,  lUvardala,  llllaoii,  «s  ohij.rg«d 
in  the  plaintiff's  ooBit>li5int  and  aiaandoent  tharato,  sm?  that  tha 
plaintiff  was  than  and  th#r®  and  ®t  all  timas  prior  th«r«to  In  th« 
sxaraiee  of  ordinary  c«.;r«  for  har  own  safety,  and  that  a»  a  direct 
©nd  proxiitate  rttult  and  in  aonsis^cu^no®  of  tha  nagliganee  of  tha 
said  dafandant.  If  sny,  ae  ohsrgad  in  tJi«»  fetll  of  oosiplalnt,  tha 
plaintiff  sustaina'S  injuries  a«  allagad  in   liar  said  aaaandad  eoaplaint, 
than  you  ahould  find  tha  ^»ld   defandant  guilty*  ** 

Oafandant  maintains  that  tha  Instruotion  parmits  raaovary  for  nag- 

liganoa  ehargad  in  tha  coapl«int,  aven  thou^^h  such  nagligenoa  w&a  not 

shown  by  tha  ©Yidanoo  in  tha  ©as®,  and  that  this  was  highly  pr«judleial 

in  viaw  of  tha  itvaiftsi  ohargas  of  nagliganea,  en  «hiofe  ohargas  thar» 

was  abeolutaly  no  avidanaa  in  tha  ea»e«  fhe  firtt  iantanoe  of  tha 

inetruotion  tails  tha  jury  that  ''If  you  b«li#v«  tha  Dlsintlff  has 

provad  hy  a  prapondarance  or  g:r««tar_  walght  of  tha  ^-si  donoa,  under 

tha  inetruetions  of  th©  oourt,  *  ♦  *,  *  S'roii  this  instruction  tha  jury 

vottld  understand  thfet  th«  burden  w«a  on  tha  plaintiff  to  r>rov»  tha 

eharga@  of  tha  oonrplalnt  by  a  preponderance  or  greater  walght  of  tha 

ftTidenca*  Wa  a©  not  balieva  that  tha  jury  i?ould  understand  that  they 

could  find  for  the  pT^aintiff  inaraly  baoau«e  tha  nagligance  ks©  charged 

without  being  proved^ 

Baoauea  of  thaaa  Yiawe,  the  jud^ent  of  thi»  Circuit  Court  of 

Goek  bounty  is  affi.med« 
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MH,  jusfiCK  m'mz  Dn.irm%3  f he.  opinion  or  fHs  gourt, 

A  statement  of  elala  filed  toy  0,  '£,   S«&lley  in  the  ?^unlclpaX 

Oourt  of  Ghleago  tgalnat  John  S,  Lora,  Ajrent  In  fact  for  Uaaerwrlters 
«t  Lloya's,  London,  alleges  th«tt  prior  to  M&roh  17,  1941  the 
tfn^erwriters  at  tl©y«»»,Londop,i«?ued  s  »olley  to  plaintiff  insuring 
hia  against  lots  by  fl,re  ©r  theft  in  the  ownership  of  &  Boage  truelt 
traotor,  for  the  aotuel  vtlyit  tfotreof j  that  plaintiff  p&M  presiane 
of  'JS39,a§  «n«?.  t9«55  to  J.  M.  Hogl«  .Agency,  Ino,»  Chicago,  for  the 
r>o"lley;  that  on  Usreh  17,  1941  the  traeU   treetor  w&s  stolen  fro®  the 
?ire«lse«  -^^m   It  ifas  stored  at  6900  South  State  Street,  Ghioago; 
that  it  had  not  be?n  recovered;  that  the  actiul  value  of  the  truek 
tractor  at  the  time  of  the  theft  was  i  385;  that  on  May  15,  1941 
olsintlff  eu'bfflittea  his  oroof  of  lese  to  J*  M,  Hogie  %i.sncy,  lac, 
sna  3?aul  F,  Jones,  Pij^otor  Ineursa©®  of  the  State  of  Illinois,  ae 
ftgent  for  the  llnaerwritert;  that  &e   soon  ae  pleintiff  learned  of  the 
theft  he  notified  the  poliee  Seportsient  ancl  eorapIieS  with  ell  the 
regulations  eonoernlng  notloe  and  ©roof  of  loes  orovidea  hf   the  policy; 
that  the  yhderwrltera,  throufh  their  adjusters,  Toolia  and  Harding, 
denied  liffibillty  for  the  loss;  end  that  Isy  eueh  denial  they  ifelved 
all  1;eohnioal  requirementi  of  the  oolley.  eueh  as  notice  ana  oroof  of 
lo«e#  naintiff  asltea  Judgment  for  ISSe,  i>efendant  anewering, 
sdmlttea  the  ig-syanoa  of  the  policy,  but  denied  ell  other  allegations* 
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The  oa«»  ira«  trt»d  by  th«  court  Kithotit  a  Jury,  resulting  In  n  finding 
and  JudgT!i«nt  againet  7)leintiff,  H«  w;>p9ale  and  aeXs  tiiat  the  judgment 
be  reverted  snd  th«t  jadgnent  be  entered  in  bie  faror,  or  in  tha 
alternative  thAt  the  judgment  be  reversed  and  that  the  eause  ba 
r««andad  for   «  nev  trial, 

Plaintiff  assertfi  that  the  denial  of  liability  by  an  insurer, 
wade  during  the  t>erlod  rsreacrib^d  by  the  polloy  for  the  presentation 
of  oroof  of  l©»e,  and  on  grounde  not  relating  to  ttie  proof,  vill  be 
considered  ae  a  waiver  of  the  Tjrovlelon  of  the  t>olioy  reoulring  evom 
proof  to  be  presented*  Plaintiff  urfes  that  It  rsroved  the  allegstione 
of  the  ststesaent  of  elalM  and  that  it  le  entitled  to  Judgment, 
T)efendant  ansvert  that  the  provleion  of  the  polloy  rec?ulring  the 
plaintiff  to  furnish  ?5roof  of  loss  was  a  eondltlon  of  liability; 
that  failure  to  oom^ly  therewith  i^reoludee  nlaintiff  from  any  recovery; 
that  any  denial  of  liability  by  the  insurers  after  the  eitpiration 
of  SO  days  during  i^ieh  plaintiff  was  required  to  furnish  proof  ot 
J.o«fi,  did  not  otserate  as  a  valv*sr  of  the  condition  of  tiie  polloy 
reeulrlng  suoh  ©roof  of  l©sej  and  that  even  If  th«re  had  been  a  waiver 
of  the  provision  reeulrlng  ©roof  of  lose,  there  was  na   proof  that  the 
Insured  vthlele  haa  been,  stolen  or  taken  without  the  knowledge  or 
consent  of  the  tjialntlff.  The  parties  agree  that  the  polloy  was 
In  effect  at  the  titae  the  vehicle  la  alleged  to  have  been  stolen, 
•The  policy  required  that  a  sworn  proof  of  loss  be  furnished  the 
insurer  vlthln  fO  days  after  the  loss.  The  oroof  of  loss  sent  to 
the  defendant  and  Introdueed  In  evidence  as.pl&lntlff • s  exhibit  Ho,  4, 
was  neither  signed  or  sworn  to  by  olalntlff.  Instead,  olalntlff's 
?>ur!5orted  signature  was  affixed  to  the  document  bj  one  tjf  plaintiff's 
attorneys  and  this  signature  was  then  notarised  by  another  of  plain- 
tiff's attorney^,  who  knew  the  docuwent  had  not  been  signed  or  sworn 
to  by  Plaintiff,  -Phis  supposed  proof  of  lose  Is  dated  May  11,  1941 
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and  it«t«s  the  «*t«  of  th«  all*»g«fi  th«ft  »•  M«reh  17,   1941,     l*h« 
Iftv  it  V911  8»ttl0a  m  tthli  Stftt«  thst  vh9rti  an  Insuranee  oonpany 
«5rpr««ely  S«nl»»  lt«  liability  mtdtir  «  poliey  of  iniuranea  b«fop« 
th«  «iP5lratlon  of  tli«  tiaie  for  furnishing  th«  proof  of  lo«e  required 
by  th«  oolioy,   snA  on  froun«e  not  relating  to  the  proof,   the  fumiah- 
Ing  of  etich  oroof  of  lose  by  the  a«««r«d  li  thereby  waived,     Dvoralt 
V,   Hartford  ^ire  Ingurftjice  Oq.^   SS3  111,   ^r>T>,  76,     Movever,   this 
rule  has  no  aptslleation  to  a  eate  where  It  1«  sought  t©  show  a  walTer 
of  proof  of  loss  by  a  denial  of  liability  «ade  after  the  tiae  for 
furnishing  euoh  proof  of  loss  has  e3rt>lr«d.     "The  doetrlnes  of  waiver 
and  «»st©T>r>el  are  fundfi}»«*ntally  ©suitable  dootrinee  and  are  based  upon 
the  princirsle  that  it  vouia  be  vrong  to  p«r«lt  an  insurer  to  insist 
upon  a  forfeiture  ©fter  It  has  indueed  the  insured  to  alter  his 
i30Sitlon  to  hie  prejudloe,   or  to  do  or  oslt  to  do  anything  he  would 
have  otherwise  dlone;   •  *■  *  but  In  the  ebsence  of  sueh  eiroufflstanoes 
and  after  the  time  for  eubnittlng  proofs  has  expired,   an  Insuranee 
QOR^any  nay  rely  on  a  failure  to  furnish  proofs  of  loss  although  It 
m&f  have  denied  liability  on  ao^e  other  ground,"    MMMS.  ^«   Cen««fltlout 
Fire  Insurance  Qo^f  ?.40  111,  A^p,  3S4, 

^eonge  W,  Hansen  one  of  plaintiff's  attorneys  testified  that 
he  operates  the  Trlaiifle  F'lnsnce  Gomptnyj   that  he  owned  the  tractor; 
that  he  sold  It  to  plaintiff  on  May  8,   194^  on  a  conditional  sales 
eontraet;   that  he  saw  the  tractor  the  early  part  of  Maroh,   1941  at 
the  prewlsee  of  the  frlajfigle  Auto  Radiator  Oompany,   S900  South  State 
Streetf  Ohleago;   that  it  was  then  in  good  running  eondltlon;   that  It 
was  worth  1400  In  Maroh,   1941 j   thst  he  dia  not  see  the  tractor  there- 
after;  that  following  the  early  part  of  Waroh,   1941  he  went  to  the 
prenlses  where  the  tractor  had  been  stored;   that  the  tractor  vas  not 
there;   that  he  called  plaintiff  by  long  distance  telephone  and  ssked 
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plsintlff  If  h«  h4fia  »*»at  for  th*  tractor  or  ha<3  *om*an*  g*t  it,   and 
t&at  plaintiff  «sld  *lte,*     On  aiotion  of  d^f'-naimt  th*  t'««fel'BO»|'  &» 
to  tfe*  t*ili^hon*  eonv^nsfitlen  v«»  0trlol»n.     witness  t?»«tifl*a 
further  that  h*  adTl8<*d  th*»  friangli«»  pi^^ijl'*  to  r*oort  th-*  tree  tor 
"mlBelng**  to  th*  15th  &i stria t  ioll6*»  Citation  «t  64th  and  w<»ntwerth 
A^*ntt*,  C^lca^e;   thst  h»,  ^ltn*«s,  aotlfi«»(a  <i*»fftna«iit  by  t<«l«»|»h«>nlng 
to  %  Ur»  tv^tmn,  &n  liisurajnc^  »g«iit  vh®  wPlt^ft  oolleiws  for  tb*  4,u, 
Hogl*  A^noy,  lao.;   that  Mr,  XuhlsB^ii  wa«  th«  Ineurwie*  terofc^r  in  th«* 
tr&n»«etion;  that  th«»r#sft«r  witness  tulk-^a  to  th«  aajustor  for 
d«»f*&dftfit,  Kl»,  Irieftoit;   thst  «rltn!<»8f*  o«ll*«  Mr,   iLplcs^n  or  th*  latt»r 
©all*d  hSjBj   th*4t  Mr,  i$f»l©R©n  t«ia  hli»  h*  want«a  td  8«»*  r>lAlntiff j   that 
iritn#««  th(»ii  told  Hr,   forloson  tfeout  hi©  tn^'pifioii*"  cen7*ri«ti©n  with 
plaintiff;  that  h«»  told  Mr,    xlcitoiii  that  plaintiff  said  he  oaS  not  s*nt 
for  th«»  tr&«tor,   snd  Informed  l*lr.   grlwaon  that  ac  »oan  j&s  tjlalntlff  §»t 
m  t9wn  h*»  vottia  arrang<>»  for  hla  t«  e"***  Mr,   iirl©«©nj   th%t  plelntlff  eaw 
to  Ohlo&go  aiwS  irltii«>90  a^nt  hl»,  with  ■^ltn?«>««*e  htxtthf^T,  sb  sttsm«*y, 
to  th«  Itth  9l8trlot  Folic*  Station;   thfft  wltn<»8®  att*mpt»'t  to  rwa.oh  Mr, 
&rl080!i,  but  eottl^l  apt  Ao  so  h<*««tt8»  tii*»  l&tt^r  ^«te  out  of  tmmt   that 
wltn«»«s  talk*»d  to  Hr,  ^rlefion  th*  *srly  part  $f  Magr,   1941  aai  ®,»iJL#d 
him  what  h#  ^n.»  going  t©  io  on  plaintiff *«  lo«»|   that  Mr,   Ei»lo«ois 
ftald)     *I  am  not  going  to  pmf  tht*  loss  fo»»«att«#  ¥*»  think  it*«  phoney 
finid.  w»  d*ny  ll»fclllty*;   that  vitnwais  ©ommuiilestt?*^  iflth  Mr,  Ittthlman 
«iid  told  him  to  cosftmunloat*  i^rlth  th^  Und..*nrrlt*rs  eiid  Mr.   it^leson  &n<l 
•*»*  if  h«e»  ooold  «»ttl»  th*  lose;   th«>.t  shortly  lM»for«*  th«  60  ^y  ii«rloa. 
irao  ttp  wltn««8  vas  infor«*a  by  Mr.  Kuhliaan  ths  t  th**  Ond^rwrlt'^re  w-^r^^ 
denying  llistblllty  and  wouldl  not  s«y,     '^^Itn*"*!!?!  f'-  n  »:  proof  of  losn 

d&t<»S  May  11,  1941,  ourportlng  %o  h*»  «lgnfta,  *C,  ij,   sm»ll*»y*  and 
8ttb»erlb«d  and  mram  to  b«fer<»  Oimvl'^e  i\   Hanflon,     It  va«  ocna-a^a  that 
thlfi  proof  of  lo«8  wsa  fii»llv«»r*d  to  a*»f»n4snt,     th«»  original  vaa 
produced  by  defendant's  att,opn«»y,     *ltn«98  t-^atlfi^S  fttrth<*r  thet  h* 
piN»©«r*d  th«»  proof  of  lo»«}   that  h*  called  ^-slalntlff  by  t#l*phon<' 
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r«»c>ort««^  ¥r,   trinnon^B  an<5  Mr.   JT uiiljsan*  ^  convatreatlon  to  him,     Th« 
wroof  of  Xo8s  ^ms  recaived  In  avielanoe,     At  that  time  deftndant 
snnounetd  that  h«  <stt«stlon«d  th«  dnt9  on  vhich  the  proof  of  lose 
"WRB  sent.     The  ??roof  of  loss  ftstte  thi^t  an  March  17,   1941  the 
tractor  was  stolen  from  t*ie  pr#«lsee  where  it  was  stored  at  6900 
South  State  street,   Ohleago,   and  hae  not  rince  been  r^coTsred;   that 
the  aot«tftl  value  of  the  trsotpr  on  the  djtte  of  the  theft  vtas  ISSfij  sJid 
thst  he  nfide  a  eleln  for  tS©5,       Witness  further  testified  that  he 
eijpied  Mr,   SiBftlley**  naaie  to  the  proof  of  loss,     Aeked  afi  to  what 
convere?.tion.   If  any,  he  had  vith  Mr,    Sylcson  orlor  to  May  16,   1941 
r^^srdlng  the  settlement,  vitne««  anev^red:      "I  talked  to  Mr,  Srloion 
and  he  Raid  he  had  the  t>roof*;   that  he  talked  to  Mr,   Sri© son,  vith 
whom  he  had  talked  before,   regarding  *thi«  lois  and  ©  d©«en  other 
loseee*;   thet  "Mr»   Srlcson  ef»ld  he  ^nnn^t  going  to  p«y  out  on  thi« 
elalaf  he  wa«  t^^king  the  Qswe  ooeitlon  thet  ht  had  taken  on  it  froa 
the  at«rtj  end  I  told  hi*  thst  I  tried  to  get  Mr,   Smalley  and  he 
together,  but  that  when  Mr,   Smalley  vse  In  town  he  vai  only  here 
over  night  and  thft  he  vss  e«t  of  his  of floe  and  I  wa«  not  sble  to 
bring  the  tvo  of  theas  to|^(»ther,     I  told  hla  that  1  signed  that  proof 
of  lots  after  selling  Mr,   Siaaliey  long  aistsnoe  and  being  authorised 
to  do.  eoj   th«!t  I  mailed  a  eotjy  to  Mr,   Siaelley  and  got  the  oopy  signed 
by  Mr,   3Biaiiey,   and  th#t  I  i^rould  give  him  a  ©opy  algned  by  Mr,   Saalley 
if  he  V!««nt»d  me  to.     He  seldj      •Tou  don't  have  to  give  it  to  me 
beosiuse  ve  «re  not  ^ing  to  ?>ay,  •   and  th«t  oonverestion  took  t^lace 
in  the  esrly  ^art  of  May,  prior  to  the  running  out  of  the  sixty  d.?'ys, 
tome  place  betireen  the  11th  and  ISth  of  ^^sy".     The.  court  then 
received  in  eviaenoe  a  copy  of  the  '*r>}Kiof  of  loss*.     This  cooy  wse 
Rlgned  by  t>l8|.ntlff  and  Is  the  eopf  lAioh  vitneee  st^stee  he  offere<3 
to  give  to  Mr,   «rioeon  in  the  eanver««?tion  betve»n  Vff^f  11th  and  16th, 
1941,     On  croee-excmination,   George  >T,  Hanaen  testified  that  the 
eonverestl'jn  with  Mr,   ^rlcaon  in  whieh  he  epoke  of  the  tsroof  of  loep. 


a 

•ft  «»if?  tp  ♦Bfjiir  I«tiJr©s  f*nt 
'ita^xv       ,."^v'     'te^  «;i«rt>  s  »6«»  «if  Jail* 

■■t  '!^ttti'»t  ©s«r  «irt   tP»l«Xo 
^rf^  mlfi  hint  I  ftnn  s**f«^«  mis 

*  '    :?^^'     .'.r^f  ?klit/t«i>  *»«»*ta  «aoX  to 

^■t  vrr!^   "   '»*Xi«»  I  #»ll*   J0«.*»  ot 

??t  ift««   ,x«Xj;jait   .«*«  ttf 

,  Tae  tX^«»  •^  «* 

•7rr    .^rft   aie(|«»Mr  •»ftX<|   i»«oa 

-.-.'.•.tt,'i^<r.  ,:.....;■■«  t  ■■     ,-tM    »t    •tricot 

a£^.t    >rt    *»>^«    *.i^    i-f •  M«    n?    frnjjwf^-:^     ,»fK    rf*  ?T,'   «r  lite «<S*V1I01> 


6 

was  fe«tw©ffn  May  11th  unfl  Mey  lii^th;   th-^t  h«  aia  not  ifn©^  th«  ex^ct 
a«t«;   that  It  ir«»  BFlor  to  th«^  «»xpli»atlon  of  the  60  flaye;   th«t 
vltiiosft  «r»»  th»  ovn«r  nf  the  Trlsngl*  Flnsino«  ^^ornorstlonj   «nd  that 

h9.'-7a?  «.  law  t^frtner  of  hl«  brother,  vhe  ^'r^.e  tyjrlng  the  ft9.g«. 
Kr,  *^**  *^.  KtJhlJaan,  ©«ll«d  by  plaintiff,   testified,  that  he  v&a  en 
InfUfjinoe  bf»oJttfj   that  he  «^fi«  th«  bir«oic«r  vho  ioii»®««f*'f^(1  the  nolloy  on 
the  trmotOFj   th^t  he  received  m  rfmort  nf  the  lops  of  th,«  traetor 
from  Mr.  H®.n®«n;  that  he  then  t«le?>honed  the  J,  m,   Hsgie  Atreney  and 
T»et>orted  the  loeej   that  he  reoeiire«  e.  essll  Ister  inquiring  ae  to 
the  status  of  the  loe«;   tfeut  he  called  the  ft*3.1ttiter«,   foplle  and 
Hsraing,  gnS  Inottlred  of  them  ae  to  the  Ptsttus  of  the  lose;  that  he 
talked  to  Wr.  Spieson  regnr^lng  the  l<js9j   that  Mr.   Sfieeon  *8et 
forth  the  etsttment  that  the  lo««  «me  going  to  be  deolined  bec&ufe 
of  •  beeauee  he  doubted  that  there  wee  a  loee.     In  other  words,   he 
«u«f?tloned  -  he  thought  there  vr»s  eome  fraud  involved,"     ^Itneea  wes 
asked  »8  to  whether  he  knev  the  djpte  of  hie  ©onv^rsi^tlon  with  Hr, 
Sj»lc»on  end  he  answered,   "dee,   I  don't,     About  a  ye^r  and  «  ousrter 
ego,   »bont  fifte«»n,   sixteen  aonthe  ago**     Mery  ^«^f»on,   oalled  by 
rslslntlff,   testified  thst  she  and  her  hufb^nd  operated  the  business 
known  as  the  frianidle  Auto  %di«tor  at  6900  South  3tf-te  Street;   th&t 
she  knew  t?lelntiff |   thist  st  Meohanle  by  the  n»«e  of  Bob  (^eliver<?d  the 
traotor  to  their  lot  at  the  eoath^est  corner  of  ^tate  and  6©th  St pests; 
th«»t  it  XTfts  the  Sodaje  trftotorj   th«t  it  *ree  i^ellv^red  ssoBie  time  in  the 
month  of  Pebruary,   1S41,       Aeked  as  to  hor  often  she  <^av  it,   ehe 
snewered!     "Well,   I  e^v  it  every,  aey*.     Aekedt      "ffntil  ^^fhat  a«te?% 
ehe  snsi?ereds      "'^^ell,  Mfiroh  17th.     t*h*t  morning-  vhen  ve  risibp  tc  w5  rk, 
lay  hueband  and  1,   it  vee  not  there,   «o  I  oalled  up  the  Trlsngl© 
^in^noe  Oonpany  to  find  out  whether  they  hafl  taken  it  off  .%n<!  they  said 
no".     Witness  further  teetifled  th»t  ishe  reDorted  the  loss;    that  she 
went  t©  the  ^iglevoed  Foliee  Hetion  and  aade  «?  report;   that  ehe  gave 
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th«  motor  and  89i»l»l  nuab«r;   th^t  the  POlle#  officer  told  h«r  the 
oeuianU  eign  anything,  tliat  8h«  wouia  h«T«  to  hav«  Mr.  Smallty 
* report  this";   that  the  wolle*  ea»«  over  "to  our  lot  and  th«y  ch»ck«d*; 
thst  If  «h«  *T«m«nhermA  eorrsetly*  9rh«  wiir  th<*  tractor  on  March  ISth 
or  16th  and  that  It  wss  In  running  «har>®«     Charles  F,   l{anc»n,   on«  of 
th«  attomeya  for  ©lalntiff,   t«etlfl«a  th-^t  h^  raw  olaintlff  In  th« 
month  of  Maroh,   IPAl;   that  h«  cam«?  to  vltneea'^l -sfflot  about  ft  «ro«k 
«ft«r  Haroh  17,   1941,   in  retoenae  to  a  l9tt«>'  vrltt«n  to  hi*  by  th« 
Triangle  Finiaie«  ^otmmnf  a3vl«ing  hiai  thst  it  i^ould  he  nooesssry  for 
hln  to  oo««  to  ChlOAgo  «9  soon  te  t:>o0!;9ibl«  unS  sign  th<»  book  at  the 
oollOA  »tatlon  «o  that  th«"  *r?olle«  rartort  of  th«  th«ft  ifould  be 
«owol#t«d  in  ae<5or<3®nee  with  th«  r«»nuir«!i»5tntii  of  th«  polloe  deportment*; 
that  wltneep!  took  olalntiff  in  hl«  c«»r  s^n^  dro^e  to   -he  Snglswood 
Pelloo  station  at  64th  an<5  ^entvorth  Avanua  sn<!  filled  out  a  rsport; 
that  %rltn«fle  "b«ii»v#a''  th©  report  vag  flll«a  oat  showing  th©  aate  ®s 
Mareh  17,  1941;   that  -Dlalntlff  algnad  the  r«mort  in  ^Itnoes's  proaenooj 
that  vltnaep.  »m  ?slalntiff  ^ant  back  to  th«  sffie©  of  th®  Triangle 
Flnanca  Ooapiaiy  •»n<i5  oal5.»ai  u^  Wr,  Srloeon  ana  tola  him  thsst  plaintiff 
vaa  in  tovn  mi6  sska^  Wr,  ^'rieson  If  ba  ^»ant«<j  to  maka  an  aprolntjaant 
vlth  tjialntlff J   that  Wr,   Irie«on  f?aia  ha  aid  not  Jmsm  4uet  asractly 
hov  fioon  ha  eould  raaka  anapoointment,   but   thst  ha  >fould  try  ana  maka 
an  at>©olntm«nt  »n^  wouia  oall  back,   but  he  navar  oallafi  back";   that 
wltnass  "baliavaa*  ha  tf lka«  to  Mr,   ^^rlceon  again  erotma  the  flrat  of 
Way  and  that  at  that  tlaa  Mr,   ?^^rlo«on  said  "ht  wi»s  not  going  to  oay"; 
that   "they  iin^Tii  not  f?o.inf  to  honor  th©  loss  and  war®  not  going  to  pay", 
^ItnasB  tastifiad  furthar  th«»t  there  w#ra  several  other  ?>olieias  lesuad 
(ft  tloy<l»«  of  London  in  vhioh  Mr.   Srlcson  wae  tha  adjuetar  than 
tsen^lng  about  whieh  ha  talkaa  to  ^Mr.  %iofion  at  that  tloa;   thst  ©vary 
highvay  traetor  an^  trallar  *that  vre  nnanea"  on  %rhich  an  Insuranoa 
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ro«^  v^hlclftf",     Witn«««  stated  thst  th«  last  tine  he  ©aw  the  i>o€lg« 
tractor  vas  th«  tarly  loart  of  ^aroh,   1941  »t  th«  Triangle  Auto 
laAlator  lot,     Oeorc*  Walter,   Railed  by  dtf^nassnt,   tastlflerd  ttunt  he 
vfts  a  feimdvrltlng  expert  sn«  th®t  a  ststeijent  purporting  to  be  eigned 
by  plaintiff,  at  SleTeland,   Ohio  on  June  18,    1941  bor«  the  ^Igneture 
of  nlalntlff.     Plaintiff's  att,orn«y  on  b«ing  shrsim  this  atst  e-a«nt, 
adalttea  thftt  It  bore  the  slgnstur**  r>f  r>laintlff.     It  t#s8  then  received 
in  evldencft  without  objection,      Thi*!  gtuttaent  r@®<3S|    in  p®rt,   that 
•On  or  about  the  middle  of  Pebrusry,   1941  r>rlv^r  Williams  psr^eA  this 
traetor  in  a  parking  lot  on  59th  street  near  state  Street,   Ohioago,   Ill.j 
&e  I  had  no  further  use  for  the  two  tor,     On  or  about  Maroh  lot  X 
learned  that  the  tractor  had  been  stolen  from  the  oarking  lot  and  to 
Aete,   iJune  18,   1941,   no  recoT^ry  hns  been  meSe.     I  reported  the  theft 
on  or  ebout  March  let  to  the  Chloftgo  Police  Department  at  the 
Preoinct  Station  in  the  vicinity  of  6l5ra  Street  ana    ventworth,   CJhioage, 
111,,   thinking  that  by  retjorting  the  theft  to  the  police  ths^t  thie 
wotiia  be.  all  that  vee  neeessary  to  orove  the  fflaia  to  my  ineuranoe 
cofsr^any",     Tfje  trisj.  Judi^  ttated:     "fhe  court  is  Quite  liapressed  vith 
the  evlslenee  of  Mre,  ^T-^^eon  thst  that  truck  ^as  delivered  and  wa»  there 
and  vae  en  her  rvrefniaee," 

The  trial  Judge  oois^ented  on  the  fsilure  of  plaintiff  to 
testify  and  on  'Plaintiff •«  adiaieslon  in  the   statement  signed  at 
<TleYel«n<1  on  Juna  18,   1941  th««t  he  had  not  filed  a  olatis  for  the  leas 
-^f  the  tractor.     The  eourt  felt  that  thie  etatement  controlled  the 
decision  of  the  esse.     There  i**a  eoBRsetent  testiiaony  thrt  the  l^pdge 
tractor  covered  by  the  nolicy  vas  stored  pt  the  lot  oimed  by  Mr,   and 
Mrs,   %w8on  at  6«th  and  Stete  ^^treetaj   thgt  It  wat  the^e  from  the 
middle  of  February,   1941  until  M«Poh  16,   1?>41  and  that  it  was  Missing 
from  me  after  March  17,  1941,     Mra,   i^avson  reported  the  loee  to  the 
oollee  fitatlr>a  and.w^e  told  fhat  the  report  would  have  to  t>e  signed  by 
th»  =^1  am  tiff,     Mr.  George  W,   Rfineen  testified  that  he  sev  the  tractor 
et  the  lot  the  early  oart  of  Mgreh,   1041 j   that  he  advised  the  Triangle 


• 

.-  -  ,-  ..,«„♦»..,  vw   7^iXin*  t«»*iaW  •^0ttJ>      .^oX  'r^#ai*»ff 

ajQ^ia  is-^  ...   «,........„......■     .>;..-..*...=  .,...:  .    tRAt  bM»  fn»«fit«>  ^i)l'svi)ii«itf  fi  asw 

^  .    ..<F^.>it.^  ^   .-.4.JX'     ^aei^tmidq  ttt^Hitf  9Vimblr9  ml 

^Y©«9n  9A   ,X^9X   ,81  tav^   ««jt»ft 

.Sill  fa?  :|flXit'r«qn  x<*  |«ifcr  5|«tj£nW*  ««4I^ 
t£»t&lft  t^&»t  ^«Xf*  ©r"      .""Miiao* 

♦  af.-uo:'?^'.-  t^d  no  «i«"  fine 

itelmfea  #«tljtJalaIq  «Q  baa  xltinni 
'    "   ,'3X  «out  nc  &flaX«T«XO 

*m  .     -•  ,,^}| 

,?X  .Atrt  ■  f>tm  wo^X 

:ta  toXIOQ 


9 

p«or>l«  to  jfeport  that  It  v/m.»  fsleslngj    %hf»t  h«  notified  dtf^nAaiit  by 
omlline;  Mt»,  Itohiman;   that  t!i#r«»ft«r  he  t»lkj(d  to  Mr.   tlrieson;   th«t 
Tjrlor  to  Kay  17,   1941  and  vlthln  th«  60  <Ssy  ^«rlod  h«  talk«a  to 
Mr»  Krlcsen,  asfendant^s  agent,   anfl  that  th«  latt«r  told  him  h«  '^aan't 
jcrolng  to  r»ay  th«  ©lalaj   that  h«  t«l]E»d  t©  M?»,   Srioeon  In  the  early 
?>art  of  **sgr,  1941  and  th«t  Wy,  ^r^oson  «al5  he  wan  not  f^olng  to  pay 
the  loss  beeati»e  "v«  think  it's  phoney  end  '#e  d^jny  liability*. 
The  teetlmony  of  Mr,   ITuhlaian  l»  eorroboratlve  of  the  teetlmony  of 
Mr,  G^eoT^^  W»  Hansen.     Wr.  I«hlaiiMi  testified  that  he  talked  to 
Mr»  trlcson  rejBf^rdlng  the  lote  and  that  Mr,  Krlcson  etated  that  the 
loss  «rs8  ^oin^  to  be  deolined  bee««e«  he  io«ibted  that  there  vae  a  lose* 
Mr,   Charlee  P,  Hansen  testified  th^t  about  »  «'««)c  after  M^rch  17, 
1941  olalntlf^  cpme  to  their  office  in  reeoonie  to  a  letter  adTlelng 
hla  it  would  be  nee«§f»ry  for  hi«  to  eign  the  book  «t  l*ie  ooliee 
etatlfsn;   thi^t  they  vent  to  the  noliee  etetion  and  filled  in  the  reoort, 
«ho??ing  the  lose  ae  having  ooourred  on  Maroh  17,   IMl;   that  he 
endesTored  to  telk  to  Wr,   ?;rieton  *^ile  rslaintiff  w^.»  In  town,   but  vai 
not  able  to  do  «o;   that  around  the  firtt  oart  of  %y  he  again  talked 
to  Mr,   i:rle8on  snd  that  the  latter  Informed  hl»  th»t  he  vae  not  going 
tft  pay  the  claa.«R,     t5efendent  arfee  thst  the  teetiraony  of  th^e  two 
attosMseye  for  plaintiff  "should  be  regarded  in  the  lli^t  of  their 
eonduot  in  fabriostlng  m  isroof  of  loce  to  wMeh  one  of  the  attomsye 
signed  the  ??laintlff»i  ntmrn  and  on  Kfhloh  the  other  attorney  faleely 
o^rtlfied  under  hie  notarial  seal  that  the  doouwent  had  be»n  elgnea 
and  ewom  to  before  hla  by  olalntiff*,   and  thi»t  their  teetiaony 
ehoTiia  also  be  refr*(rde^  in  the  light  of  the  deoislons  ^loh  hold  that 
nn  attorney  i*ho  assuraee  the  burden  of  vitnets?  vhlle  re?>re«enting  hie 
client  in  a  laveuit  doee  eo  at  a  very  great  detriment  to  the 
credibility  of  hie  teetimony,   and  that  little  veight  ie  to  be  given  to 
the  testimony  of  an  ettorney  ^o  tak«f  the  etand  under  eueh  oircun- 
etaaoee.     Cr^fcio  v.  ^reeolOf   365  111,  3t5,   400;   '^fff^inffa  v,  Nar<Uf],\ft, 
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3S0  111.  181,   1S5.     Plffllntlff  did  net  r«ly  sntlrely  upoa  th« 

«ll«g8»tlon  thst  a  t>roT>«iP  T»rof>f  ef  less  had  b«efi  laado*     Paragraoh  4 
of  the  »t«t«B»«nt  of  clala  all«g;«d  that  d»f*»iiaant  aanl«d  liaMllty 
for  th«  lose  and  the rabv  waived  the  resmlrament*  of  th«  polioy 
eoneaming  ©roof  of  loae.     It  i«  trua  that  the  proof  of  lo««  vaa 
algnad  vlth  the  naisa  of  plaintiff  ana  that  thie  waa  not  hla  algnature. 
It  le  also  trtiff  that  nlslntiff  dM  not  ms»A«  oath  to  the  isreof  of 
loae,   as  It  t)urport«a  to  show,     CI«oi?g«  w,   Hsnaen  ana  uharlea  ?, 
Ranaan  (Ksfe  a  eatlefaetory  ojmlanation  eonoamlng  tha  elgnatura  and 
oath  to  th*  tJiroof  of  lots,     ^e  only  t««tlisony  raealvaS  on  the  part 
of  dafanrlsnt  wai  th©  atatamwnt  tlgnad  by  t>lalntlff  pt     9lavaland  on 
Juna  18,   1941,   m     *yhl5h  ha  stataa  that  abo«t  tha  aldflle  of  Fabruary, 
1941  tha  tmctor  was  pasrtftd  In  a  lot  at  S9th  Street  naar  Stata  Street, 
Ohlcspro,   thist  on  or  ebotit  Mareh  let  ha  laapnad  that  It  haiJ  been  stolen 
from  the  pairing  lot  ani?  that  he  ai«  net  ppasant  a  elala.     It  la 
lnt«?^re«tlng  to  observe  that  the  proof  ahoifB  th^t  the  tpaotor  waa 
paflEed  at  69th  and  State  ^treeta.     We  ai*«  eatlsfled  that  th©  plaintiff 
proTtd  that  tha  ^ehiole  va«  stolen  on  March  17,  1941,     The  trial  Judge 
iaia  he  van  l«pre«i«ed  vlth  the  teatlaony  of  Hre,   Hawson,     She  vent 
to  the  Snglaveod  Police  Station  sn&  «a<5e  s  r#T>ort  of  the  loaa  en 
Mareh  17,   1941  or  eho'^tly  thereafter.     About  a  vf^^ls.  after  March  17, 
1941  plaintiff,   «o(?o»ranied  by  Mr.   Charles  F.  Hansen,   went  to  the 
tjollee  station  and  sign^ed  a  raport  of  the  lose,    atttlng  thg>t  such  loas 
occttrred  on  March  17,   1941.     I*lalntlff  did  not  testify.     The  state- 
•ant  of  June  18,   1941  ia  an  admlatloa  againat  Intereat.     I)aepite  his 
a<1«laflon  thst  he  l^smea  of  the  loss  on  or  about  Mar^h  1,   1941,  ve 
find  that  plaintiff  t>roved  by  a  preponderance  of  the  eTldenoe  that 
the  loae  ocourred  on  March  17,  1941  and  that  the  ilndenrrltera,    throu#i 
their  agrenta,   aenlea  liability  within  30  dsys  after  the  loas  and  on 
grounda  not  relfitinf  to  the  orasf  of  loea,     ftn^  evidence  shows  that 
the  reaeon  the  IJndervritera  refuaed  to  tsay  the  loas  vas  that  they  felt 
that  the  elain  ir»B  fraudulent.     In  our  opinion  the  Judgment  should  be 
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«  t  .«fOZl»    ©*   Sj^tf^icrttter  ti   «»    ,»»0X 

tt*fitjH4<  at  ^^Jl^%t  t9I  mm^ 

t  *»*^  i««»0  !'»«>'•?.  ^f»^<My  isew  Te^9in:r  9dt  X*W 

,mt»f^  s  ^iTf^«Tcr  tos  ^ifr  «jf  leH^  Aim  toX  sfli:iT«c  •fit  anmt 

i^f»fiiM  nc  mffifti  n&^  »Xpi£(«v  ail?  n&At  R^vo^o 
arif'-  tA<»«X9»<»slF  «(fl  ASt^  fr^^SAVtlpi  wav  9d  feXs« 

^     ^-^a,*^*.,!^.?   leXST'l^d"!   10   X*CI  ,vx  dw*?* 
s«io;gofWfli9«  fttij'aJUXf?  X*tX 

s«oX  £i!&*i''-  ,r^"|-*nt*    ,  .t'T^G®*^  s  f/^uiiia  &>£!«,  aoit^s^Q  5>oifo<7 

•etsii'  .„  •  ♦>.    ■'   ,'?X  d[s>T«J(l  «•  a^iin*©© 
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jN"ir«r««d  fflind  thn  cte»<*  p*«iia4i»a  for  a  r*v  trial.     It  «hottld  t.**  g  »m»ll 

au^.tt<»r  to  otetfiln  %h»  original  of  fe  copy  of  th#  r^uert  ^f  th»  loea  isald 

to  haifw  fe»»n  «as5«  at  tJi*  a»gl<»iroo(S  ^olle**  Station  a  f*w  days  ftft«r  tii« 
aoourr^n©-*.     F^ftiaps  at  ths-.t  tlm*  plalatiff  will  b*  avsilaiblw  to  t»etlfj 
It  1)1  iRt^i^ptlng  to  otos#rv#  titet  although  tb*  t^gtlmony  of  G«or|i;«» 
V,  H»n8«n  tli»t  H*  Cftll#4  plslnttff  toy  long  dl»t«ne«  t*l»phoa'^  and  a«k*a 
hi«  If  h*  fead  g-^nt  for  t*w  tmctor  or  ti&a  sooi^or*  g«»t  It,   to  whloto 
inquiry  plaintiff  estX^  "Ji©,  ■  vs«  etrie3i;«n,    ttif?  8tat»«B«nt  ®&d«»  ftt 
01«v«»l®jia,  »n  flttn#  18,  li*l  aat  intrciStt©*^^  a«  a!»f^ndant*&  ^^jriaitelt  Mo, 
1,   is  dl»signat«<l  &»  m  •Stati»«*nt  of  Lo»©*j    fest  it  r«oit<*s  tb8.t  on  or 
about  lta.reh  lat  hm  l»ara^a  th4«t  th#  ^trset^r  to.iaa  b*»a  ©tDX»»n  fross 
th«  paritelng  lot*  «nfi  tfeat  to  tfe*  dst*  ^f  jsalslRg  th*  ffitf<t«»m*3nt  ao 
r^eov^ry  h«i  b*»*n  «i«d«5  thtt  b.<»  r«»i&ort#^  th*"  thsft  sn  or  a^osit  Marsh 
Iftt  to  t.h<!»  Ohiofigo  I'ollo*  P«??art«#nt5  tUat  up  t»  th^,t  ^tm  a«  h»-d  not 
filftd  any  elulA  wltii  any  Infiurctne**  eoar^ftny  far  th«  lose  of  th^  traotor, 
nor  had  h*  a#l»f«t»d  anyon*  ^li*  to  do  so;   that  si»  far  a«?  h^  wae 
awar*  th*?  tractor  wr-a  still  missing;   r^nc?  thi^-t   '* ffvib^mqumnt  to  th^   ....  .  . •■ 

of  th«   ti««,etor  ts*  aa^i#  no  paya««nt©  to  tfe«  finans*  oospsny. 

In  evaluating  th*»  t«»»ti2«!3tny  of  th^  atmrn^ys  appearing  far 
?>lRintlff,  V*  har*  Had  in  mind  th.«  ml<*  ttet  mn  attora'^y  i?ho  a«tuffl«»c 
tb*  b«ra«»B  of  witn#»»  id^l«  rppr*»0»©tifig  m  ellant  in  s  lawouit  iS0<»b 
•0  at  a  v»ry  gr«>at  a*tf4.m#at  to  tlt*^  8r*»d[iblXlty  of  hlB  t<«sti»i©ny, 
'•^-^v^rtliftlAaa,  w*»  faal  that  tli«»  oorrobor&.ting  t*»stitaony  an3  .otli<?»r  faeta 
and  oirett«eteinfi<»e  In  •■vi«i#ne*'  support  tim  twstiaony  of  th<%»*  tvo 
attom«»ye»     ■-*>  not#  tli^t  as  thf»  trial  ©oasai«i3o*d,  0<»orfn  ^,  Hans*fi, 
oa#  of  th*  attom»y«  f^r  olal«ritlff,   unsuase^eafully  soag:ht  to  int*rv*»«(P 
In  th«  eaa*  nti'SAr  t,li»»'  traa«  nam**  af  frisjagl"*  F'inaa©«»  Company,     It  !• 
•traagi*  that  olalntlff  aia  not  ©oap*rat«  *rlth  hi«  attorn«y«  in 
pr-fi-ntlng  hi«  caa».     It  Is  <»lfl«i#ntary  that  th«  attoKiJ»ye  in  - 
ar«»  appointed  by  th*"  oll^nt  ant  th^t  if  th*  all^nt  do*o  not  wish  to 
aoflMa^na*  or  proe»out*  a  oaa*  th#  «ttoim«yf!  cannot  d®  »o  againat  hi§ 
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wl8h»«.     On  til*  otbi^r  han<^.   If  th«»  sttorn'^ys  for  tJ3.«  alaintiff  hav* 
sn  lnt<»r«'St  In  th*  oat*  a»  lB<ilvi<3ual»,    s^narst*  and  rlietinot  fK>ii 
th-tlr  dulled  as  attopn*ys  wad  ar«»  abl«  to  show  this  intT^st,  >?• 
49  not  kncm  of  *ny  r*fi!Son  why  th«y  «ay  not  t»»  .'B«a»  partl««  ts  th* 

On  Jun*  S-9,    l®43  d*t*Bi(5&nt  <«pp*»ll*«)  «ov*a  to  die«i»e 
th««»  ftpp*»,l,   or  in  th«»  alt^rnu.ti^s*  to  f  trlls;*  th*  report  .of  proo««cIlnga# 
Oounttr-eagg^stions  'w*p«»  fll«d,     M£t**T  tas  eonsidnpatlon  botlai 
motions  v«»r«  a«nl*i»a  »n  ^uly  1,   1943« 

Fo**  th«  reasons  «t?5t*»4,  th*  Judgment  of  th<*  Munleip&l 
Court  of  Ofeleage  la  r«v«»re«d  and  th?*  c,su8»  r«iaanil«»dl  for  farth«»r 
proe«  "dings  not  ineoR«lft«»nt  with  thli  opinion* 
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org»nlf»d  not  for  otounlmry  "spofit,  j  ^  eocK  COUJ*rX« 


MB,  ^Bfim  mnm  mtjiwmn  fm  mimm  or  tm  oom?T, 

On  July  5^8,  1941  JsiS^e  ^Itkoisriky  ana  Olg*  ^oolf  sutA  tii« 
i^atislfse  Country  Giub,   »  «or»:»of»»tl?»tt  df>gsnl8»d  not  for  K^teetinlary 
profit,   on  8ll*»ge(!  oertlfie^t«s  of  ln»!efet®an««e  datftd  October  1, 
191?»     On  J«!nuaj*f  ^9,  W42  L^on  Hartmsus  was,  J©ln«fi  t«  ©oplalntlff 
ftna  »n  aa«nd[ti«nt  to  th«  ©ORKilaInt  v«»  fll«a«     fhe  oo«pl»lnt,  «8 
«ji»Ad«d,   av«rr#a  th»t  en  October  1,   1917  the  club,  being  Inaebted 
In  th«  aggr«fat«  principal  amount  of  ^1S€,0?5,00,  tjurtsuant  to  resolutlonn 
»diet>t«t€  at  ft  «i9«elst^l  nwetlng  of  th«  «#!i!b«r«  feald  on  Jun®  19,  1916,  for 
foad  anrt  v^lufiblt  eentlS^rttlfl^n,  aaa»,  «3E««iat©a.  &rQ  fl«»llT«r»d  a  8«rl»t 
of  ^eortlfloftef  of  Indsbtflwines**,  Itmuod  In  danoslnittlonfi  of  §§00,00, 
#100,00,   feo,^0  sn«  t?»5,00{  th«t  m  •f^eh  of  th«fe  oortlfloptoa  tho 
elob  (iolKnowl««^«a  Itatlf  to  bo  IndftbtoS  to  th«  hol^or  In.  tlie  faoo 
asount  and  promlaod  to  oay  to  t!i«  hoiaor  »t  ^or«maa  Bros.  Banking 
Oen^any^  Chleapt^   tho  fsoe  amoimt  of  th«  e«rtlfle«t«  In  twanty 
suecosslTo  eimal  annual  lntti>llsi«nt«  eommenolni^  (Nitobar  1,  1918, 
without  mtartat  nrlor  to  tuaturity}  th*t  fa»99  '«ltkow«lr;y  l«  tha  Jioldar 
-of  four  of  th<i  oartlflostagi,  ona  for  l»00,00,   twO'  far  SlOO.OO  »a«h 
ana  -n«  for  l&0,00r  thftt  Morrl*  ^©oif  waa  tha  hoiaar  of  four  oartlflostasj 
that  ha  dlad  a  ratldant  of  Ohloago  on  Jstnuary  ^,  193©,  lasvlng  a 
laat  vlll  ana  taatanant  naAlng  01g«   'foolf  an  aToeutrlir  and  sola  lagataa 
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of  his  eiBt;«t«;    thpt  the  will  wae  Suly  r>i*ov»a;    Khat  she  rs  th» 

aistplbtttt®  beoftw©  th»  h©l^«r  of  four  e»rtlfloat«9  of  in<aetot«dn»§fi, 

«aoh  In  th«  pwotmt  of  *500.<10;  that  Lton  Hartman  1«  the  holder  of  «lx 

<i#H:lfle«t«»,   two  m  th*t  amount  of  fSOO.CH)  eaeh,   ana  four  In  the 

»ai0ttnt  of  tlCK),00  «9eh«     fhe  cltife  waic}  eounone  1  to  14  inelueiire  as 

they  Bstur^a  In  th#  y«@rs  1918  t©  1®51#     the  total  Inetallaient  payment e 

thtts  sfi^gregatedl  70'i  of  the  ^rin<5lp«l  ftiaottnt.     The  olub  fslled  to  pay 

ooupon  15,  due  Ootoher  1,  193S,  anfl  eoupons  16  to  SO  due  auinually 

thereaftfi*  tto  to  October  1,  19S7,     Je«e«  ^Itkoweky  ^rayefl  judpient 

for  fSfS.OO,  Olga  Woj^if  for  1000,00  end  Leon  H»rtmaa  for  #4S0*0O, 

wltie  inter«s^t  from  the  date  ?>f  «Baturlty  of  »»«h  eoupon  to  the  a«ite  of 

judgment,     Attsohea  to  the  oonmlaint  >f|i8  a  T>hot««t«tlo  oopy  of  the 

oertlfleetee  sna  of  the  un-oelfl  eowoone,     K«oh  certificate  Is  slgnM, 

*11iie  %-vieloe  Countt^  f^iub,  iy  S*  %»enth«l|  5>re8lSent,  **  ®n€  attested 

by  "MwRrt!  §,  felsenthali   ^eorttary**     the  oertlfloate  reads* 

"The  %vl9l©«»  <5©tintry  Ol^b  h«r«by  seknoiffledg^a  Itself  to  he 
Indebted  to  the  bolder  of  thin  e«rtlflo??t«  of  inrltbteantss  in ^ the 
?!«ffi  of  ^Ive  Hundred  Ajll^r**  r»®ysble  is,t  Foreman  Bros*   Bjsnltlfig  '^ompunf, 
Cfhieago,   Illinois,  without  Int^reit,  tinder  and  r^ursmant  to  the 
resolutions  s!<io-^t»«5  ftt  »  si^eclftl  meetlnf  »f  tbe  »e«5ib*?rs  of  the 
^▼1  slot' Country  Club,   h<pia  nn  the  l^tb  i&y  -sf  Jnn&f   1916»     Said  ln« 
dehtednessi  ehsll  be  npysbl**  In  twenty  0<eiu»l  rmmus.!  Instsllmsnts  upon 
the  rsresentstlon  and  surrender  of  tb<?  sttnehssd  ?5riaeir>al  oou-oons  as 
tbey  sseverslly  be©ose  due,     Fsyra^nt  of  #11  9T  ®alfl  i>rinel?>al  ooupona 
will  eiftinaruleh  aald  indebtedneai.     In  'Witness  "'^hereof,   'the  Ha^ieloe 
Country  Club  hen  onueed  thle  eerttflcftte  of  indebtedness  to  be 
eireeutsd  in  its  n«m»  by  Its  President  with  It??  oorporate  seal  hereunto 
sfflxed  duly  lattegted  by  lt«  S«es^tary,   andi  mXd  arlnolpal  eoupons 
to  be  signed  with  the  f soslsBile*  elintlure  df  its  freasurer,   all  done 
this  first  6ny  of  O**tober,   K   ^*  191?,* 

^he  eotti!)one  attached,   signed  by  A|  B,  Mast,   'freaaurer,   rit&.6i 

*the  Ravleloe  S©%mtry  ^Ivib  ^mmts^n  to  say  to  bearer  the 
sum  of  iSrenty  s'lre  Dollar*,   on  the  flrs«t  d»y  of  October,   1937,   at 
foreman  Bros,  Banking  ^cws»s:>any,   Ohlo?»jro,   Illlnoi«,     T^ls  coupon 
represents  the  -  •  Installment  n^yRble  vcmsti  the  principal  Indebtedneas 
of  the  Club,   evldeneed  by  the  ennexed  certlfioate  of  Indebtedness," 

On  nlalntiff'e  motion  the  oourt  etrueSt  from  the  file  the  seeoad  asendad 

answer.     Defendant  eleeted  to  stand  on  this  wnsver  and  judgnant  was 

entered  for  Jastae  v^ltkowsky  in  the  »m.  of  ^2S8,00,  irs,  0^g«  ^oolf  in 

the  sua  of  1600,00  and  Leon  Hartman  in  the  et»  of  I4^,p0,     l?he  court 

did  not  allow  interest  fron  the  fflsturlty  of  each  ooupon. 
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0«f«m'1»iit  arpTjeel*  ftn^  pl«lntlff  ast^ipis  ero9n  •rrora  beoauito  of  th« 

i»f!fw««l  to  sll0v  ints^f^st, 

P«ff»n^lsnt  T>l«»<i»3  flv«  eat>«pi6t«  d#f«ii«»9,     Th«  first  consisted 
•f  ».  o«it©g?«>i»l<sal  &mniRl  of  «ft«fe  s^st^piAl  avi*r5a«iit  of  the  eomolalat 
s«  afflftndea.     In  o«r  opinion  tht  ^fimtt  <5,ftf«ue«"  was  not  iyuln©p«l3l« 
to  »  motion  to  strike, 

Th»  motion  to  ©trlk©  ffl<^®its  th«  faets  w«ll  pl«»d9d  and  v© 
ftsettma  th«  truths  of  aueh  all®g!«stloi5i9.     W«  stfBimi^:PliRt  th©  Sdfsiitss* 
f!i«  »%&en^  ^Mfenm  atattt  in  itttostan©*  th&t  ^«  m«sab«Pt  of  tht  ftluto 
&ft«r  four  7««r8  of  plftsning,   <5e®ld«a  In  Jun.©,   1§16  to  eiMJCt  Imaisdiatsljr 
a  ««v  ana  blff«r  cl«b,   imsi^iramantt  and  s  s-wiiBniing  oool  for  tha 
asroluslve  eonv»ni«nea  aflfl  baaeflt  of  tlia  ai»»ab«r8|   tbair  fssalllas  and 
g««»t»,     Tha  tarms  of  tiia  plan  an*!.  agi*a»w«nt  of  tha  maaslfeara  ara  atatad 
in  Aatail.     Ineludad  thaptin  vaa  t!ia  T?ro'vielsn  tiwt  tha  rapaymanta  l»a 
©nly  asa^Sla  in  any  yesr  wlian  tOiara  i»®8  avallabla  nat  oasli  sui^lua  after 
oroviaing  for  alt  ®«talda  ^labta,  maintenaaea  and  oparatlng  00 its  « 
t©  i9r#vant  anforead  ratsapiant  of  the  T©luntR,ry  loan  and  t©  prevent 
tfea  sala  or  lli!uld!»tion  of  tha  olub,     ^a««rs,  %olf,   '■■^itfeoireky  and 
lartfflan  agr® ad  to,  wartlslnatad  fully  an«l  jeinad  with  »9m9  225  othar 
«amba»»8  in  tha  xfttm  a»d  aif»a«fliant,     T®  carry  out  ttealr  ©Ian  and  agraapaal 
a  awaclal  aawtlng  wpt  eallad-  solaly  for  tha  'fjur^yosa  of  eoneidaring  the 
eonat ruction,  «ffttlt>*Rant  and  furnishing  of  »  na*r  olub  housa  and  to 
T«lsa  tha  bslanoa  of  ^100,000,00  alraady  sutoeorlbad  undar  tha  ^lan 
a»d  agraaissnt.     In  Una  'splth  tha  r^lan  and  agraemant  tha  r«aolution  gava 
tha  hoard  dlaeration  t.«  to  natura  and  tarrn*  of  tha  bonds  to  be  iseuad 
to  thf  subscrlbars,  omitting  any  intarast  ^n€.  t>ar»itting'  jpapayoant  in 
any  yaar  v^en  tg,coo,00  vae  availabla,   in  euah  tray  tan^  mannar  as  tha 
board  may  dasai  advisabla,     Tha  olub  aeearjtftd  tha  subacrlptlone  «K>Qn 
tha  islan  and  ®graa«ant  and  not  otharwlea  and  promptly  built  tha  natr 
aluh  houaa  »n^  oth»r  imorovamanta,   and  malntalnad  tham  tharamftar,   and 
tha  plaintiff*  and  othar  mambars  an Joy©<3  all  of  Its  plaasurse  and 
banafite,   as  long  ae  thay  ohosa  to  ramaln  mambara,     Morris  Woolf  baoaaa 
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»n«  eentina«d  to  b«  an  aetlve  l%n.9er  and  «1»©  «  m«mb«r'  of  the 
Boftpa  of  f^ov«rnor«.     B«o»m!«  of  th#  ^»r  i^^orld  %r  I)  ana  oth«r 
eonmlloistlon^,   no  bona*  &»  eont«9Bn>latefl  in  th»  rtsolatlen  of  1916, 
•V91P9  l»«U)»d,     Row»v»r,    trh*  olwb  n«coi?^i  Suly  r»«cor<^«<!l  all  eubserlp- 
tlona,  pa7f»«mt0  and  renaynjtnts,     for  14  y««r8,    to  If 31,  eseh  b««pd 
found  -wayt  |ina  m^ims  ©f  aaltlng  t*«?iffl3ms«nt«  ottt  of  «v»ll«bl»  sittmlttt 
Oisah  Ineomt,     Ksteh  n&TR9nt  whleh  th«  boai^  4»«MB«a  »airis«ble  ^«» 
Viffo  eub»ltt«a  to  th»  ft^oiMSV*!!  of  th«  g»?Bb«r«,  T?iiieh  thsy  Totefl  fro« 
tlae  to  tlfjft,     "^h*  total  r«eay?asnt«  eutiioriRetl  and  paid  aggr^gattd 
70^,     ?her»  has  b#»iwi  no  ««r«ltts  avellsble  «lno«»,   th«  ffl#!Bb«f8  hiivt 
not  »?>T)rov«?<!  «iny  tjayiiunt*  6ino«,  end  no  bourd  In  gooa  faith  has 
6««B«a  any  further  tsayaente  «avl««bl©.     The  club  ^^e  foreea  to  r«- 
flnenoe  In  19St»     In  k««t)ing  irith  the  ?»!»«  »n^  ag^reewent,  no  eubsorlber 
othwf  than  plalntiffe  has  e«ftd  or  ettempted  to  enfopoe  oayaent,   or  to 
destroy  the  elub  or  lleuldstej   end  none ^a 9  rver  attthorlRed  to  seek 
Individual  enforeewent,     "Fhere  nertr  were  any  r«eol»tlons  by  the 
nenbers  or  by  the  board  to  authorlwr  the  direct  lefitt&nee  of  oertifloatel 
The  serlis  eertlfloate  vas  at  vi^^rlaiioe  with,   and  not  eonteaitjlstea  by, 
nor  T»art  of  the  Tslan  and  agreewent  and  the  retolutlane  of  the  newbere, 
to  yhich  It  refers,     Mor  if»e  the  certlf leate  in  aooorflanee  with  the 
intent,  meaning  and  underttandint  of  all  oartlee*     The  eerlp  certifi- 
eatee  were  Itaued  In  October,   1917,  long  after  the  trsnsaotion  oeoarred, 
by  oTerxealous  offlcere,  without  eonslderstion,  v-lthout  authority 
fro«  the  siBibere  or  the  l^ard  of  Covemore,   and  vera  o©ntn*ry  to  the 
statute  of  Illinole  and  the  by-lawc  of  the  club.     They  were  treated 
ahd  accepted  merely  ae  reoelnte,  with,  full  knowledge  and  consent  of 
the  0ubftorlber8,    Jneluaing  olalntlffa.     All  understood  stnd  had  agreed 
to  the  entire  transaction  and  nlan  for  renesnaent  out  of  surolus 
income  only.     In  1932,  70%  having  been  repaid,   the  saeiabere  were  faced 
with  an  assessaent  to  rerjay  to  theaselves  the  balance  of  i©.^,     fiaes 
being  bad,   further  retsayments  out  of  «ur?>lua  cash  becaae  Inposslble, 
various  meetings  were  held,   all  neflpbers  and  subscribers  had  notice 
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and  *»«r«  Invited,  th«  scrip  o«rtlflc?»t«a  were  denounoed  »«  Iny&lld, 
and  It  wftB  ▼ot'pd  for  end  agreed  te  esll  them  in  for  canoelletlon 
and  9urrffnd«r,   Th«  m«aib«ri  agreed  th»t  It  wai  mor«  praotloal  to 
wslve  any  i?etlan  for  th«  balanse  and  !•«▼«  all  flnanoial  mattere  for 
further  fleY®l0T3«a«ntf  »nd  r«*n3rt  by  th«  beard*  F^elylng  on  sttoh  agree- 
»«nt,  rot9  ftn^   ftc<iuleeoene«,  other  «««b«P8  «»»#  forward  with  40,000,00 
for  «  ne*'  refunding  lo»n  to  r^snj   off  t«3r««,  assei^m^nti,  th«  exletlng 
mortisriisre,  wages,  etc.  Plaintiffs  or  «oma  of  them  ware  oreeant  or 
raorasented  snd  the  oTalntlffe  or  thtlr  rafiwisentstlTas  |>«rtlGlr>ated 
In  th#  action  takan  and,  «fr«««ant8  aade  In  A^jgutt  and  Oetobar,  193P; 
also  Dlalntlfff  and  Mys,  ^oolf,  with  fwll  knowladsce,  did  not  protest 
or  object,  but  ae<9tilftseed  in  the  agreassent  to  oaneel  and  eurrendar, 
and  in  the  vote  sn^  aetlon  taken  la  193S,  Tha  action  taken  and 
the  mtttual  sgraamante  than  made  ware  and  are  binding  on  all  tslalntlffs, 
fhera  has  baan  no  money  available  as  yet.   In  gooS  faith  no  vays  and 
wasnt  have  ba«n  found  or  daeBed  advieable  by  tha  board,  and  no  action 
on  further  rfrnayaants  eould  b<^  forced  without  Injuring  th?  olub  or 
outeida  or«»dltor«»,  or  forea  t  s^le  or  liouicls  tion«   Such  -w&a   th©  intent, 
agre«ment,  under«t©nding  and  meaning  ^f  all  the  parties,  including 
nlAlntlfff,   Such  was  tha  construction  of  and  t^erformance  under  and 
riursuant  to  tha  olan  and  agr«(»B»«nt  In  good  faith  from  1916  to  1941« 
l5on»  but  the  r?lslntiffs  have  ever  reneged  cr  sued. 

Arguing  in  eunrsort  of  tha  eaeond  dafenee,  defandant  eaye 
thpt  the  Intent  wne  to  build  and  laaint^sin  a  club  for  nleasure  and 
not  to  fit>aculsta  in  eerlp  oertlficatet,  litigation  ©na  liouidstlon, 
end  thgt  tha  Intant  of  tha  entire  trunssfictlon  will  control,  Plsintlfff 
snswar  thst  tha  legality,  tha  intertiratatlon  and  effact  of  tha  oertKl- 
o«ites  of  lndabt«?6n«P«»  here  been  conmletely  fixed  by  the  conduct  and 
narformanee  of  tha  club  for  14  consecutive  Ta^rnj  that  the  olub  ie 
aetorjped  to  gseert  any  alleged  defense  arising  prior  to  Ootaber  1,  1931j 
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-set    '^""■*  +  --     ^— '  B...,Tr    r^v.,,.    »«.-,.»r*r«-    »^s-^    .-«'v     j^^-.  ^^^Or'-    ?a^    9VlsV 

•»©«!§.«:?   .:iw*-!^    u!.j    'sham  V  i!).l»i«»<jfij»r©.6  rf^lttnw^ 

,«'i\Uf%  ■  .    . .      -..ffeflfij^  {*«,..  _5i!t^.  «t<^ffv  •ftjwB  n#rft  <!3'n«i»»«*i|i«  lmatti%  sri^ 

•re  «frf  ai*«ejt,ni  viwodJfw  ftft^-^ot  •<!  ftXtroo  atrtswx'?*'*'*  n^AtnvTi  ae 

3"»«i^Ri   »^  «««- a©.'!        »      't5».6i«ff.i/  "^'c  pr^t'.^   4>  «?«©'*  .■    cJX5f^9  oMa^uo 

giWiJ&wIs^i  ■.         "ta©  ».d:t   X/js  tc  jj^rttna**  f^n«  3i«lBn«l8*r«ftjRU ,  ,Jn«»«»T^ 

•Xi^eX  0^  SX(?X  wo'v't  !f!fls<:'^   &?>e«j  R/   »■£«« wi» nj^ii  ban  n«Xe  ftd.t  c:f  JnawanBr 

sttiJft/  , '^en^aoo  XX/  -^ri?  ^c  Jrt^  tniC^  Bas 

[XS9X    ,X   tS»Cf®JC'0    o;3'    •■^olto    5J/t.fllt«    «9/r»tt«l&    !S<*3S»XX.(S  %ViM   *•!««»«    o#   fttqfcoltf 
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th«t  «»  a  HiRttsr  of  lav  ths  certlfleates  of  Indebtedness  wer«  legally 

ISfBtifdj  that  th«  eluto  had  oomnlet©,  l?npll®d  rsover  to  borrow  money 
for  comoratt  ntimos^a;  th«t  it  cpnnor  t^.rj   th«  t«»rm«  of  the  oertlfl- 
estes  of  lnd«bt«anee??  by  -obtoX   f*vldsno«j  and  that  all  r)r«ll«lnary 
n»gotlatlone,  vh*»th«r  oral  or  vrlttsn,  «ra  a«rg*«>3  Into  tha  written 
o«rtiflest««  of  In4ebt«an<ii8!»,  to  ««t«r«ln«  th«  Intent  of  a  trans- 
setloB  and  tha  affaot  of  any  writing,  ths  oourt  will  consldar  tha 
natur®  of  tha  tubjtot  aifttter^  th©  sltustlan  of  tht  oartles,  thair 
!BOtlv»«  a»a  objaeta,  ana  th»  ©arroiandlng  olrcu'Batanoaa  at  veil  s.« 
tha  maanlng  and  effact  as  Intandad  and  underatood  by  tha  partlae.   It 
is  oarmlaslble  In  construing  a  contract  to  look  to  tha  lntarprat.i?tlon 
tha  nartlaa  hava  tilaoad  tharaon  and  their  ovn  parforwsnca,  for 
guidance  In  aeaartainlng  Ite  true  maanlng  and  intent,  The  answer  states 
(and  tha  i»otl«»»  to  etrlka  as^aiits)  that  tha  attbsertbera  laft  to  the 
Board  of  f^ovamora  from  tlma  to  tlaa  tha  eoaplata  discretion  sbout 
paymants  i^hanavar  sTailabl®  from  tha  eamlaa  caah  inooaia,  aftar  first 
tsrovlding  for  oparatlng  axi>ene»,  aialntananca,  principal  aiid  interest 
Tjsyaanta  on  tha  mortfsi^a  and  other  debts,  Tha  wroiilsia  iraa  to  aach 
other  to  rapay  to  thamaalTaa  in  yaara  isf  ic>lenty,  but  forbear  vhan 
thara  vae  bo  turplus.  Only  thua  could  they  anjoy  the  n«^  t>armanant 
hofflia,  That  w»f  tha  aaanltti  of  thalr  rasolutlon  of  June  19,  1916 
that  *8U0h  annaal  naywanta  chsll  be  mkd«   In  auch  way  «r<1  fflannar  aa  tha 
board  may  deaa  adviaable*.  Plaintiff a*  oontantlon  that  dafandant  la 
astopwad  to  assart  any  allai^ad  dafanae  arising  prior  to  October  1,  1931, 
cannot  be  urged  n%   thia  time.  That  t)olnt  wma  not  raised  in  plaintiffs* 
motion  to  Ptrlka  snd  eannot  ba  ralaad  for  tha  first  tiiae  in  thia  court, 
Plaintiffs,  not  havlnsr  filed  any  nlaadln^s,  have  not  a?'»arted  that 
they  hsTe  been  injured  or  damaged  In  any  ^^ay,  or   misled,  or  induced 
to  do  anythini^  different  by  any  ««*  ^^   *'^'^  def»^ndant,  Ag  to  the 
assertion  of  islaintiffs  thst  tha  club  had  authority  to  issue  tha  eer- 
tlflcptea  under  the  statute,  ita  charter  and  by-lava,  we  are  of  tha 
opinion  that  the  avermente  In  the  answer  on  this  ooint  raised  an  ieeua 
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"I'MtteQ  «£Ji  to  s®«f.ii.t  ^M  vi«v  'EOflffn*  JTi  ^juljr   ;B4iaoifirn/c  a^A'iQa'coo  ^ot 

XaaJ|i»li>ia  XX«  *«d?  .fee*   |«wt«ifelT^ft   X-si?*'?  t«J  «8««l>^^d[»l«RlX-,t«  iftJ^p 

■»^!r»#*fii  odil^  •*  alo«X  f??  i^s^'^t^ftfs  %  Dfllo^^disot  fli  •£<(ift«lfln«a  »X 

,•  ■."    ,-'fta«ff»"f«'t«3:»c  i!rr''  •slf»M.f  S««ta  insw^td*  J&«MX«r  «V)iil  9«lt<t«a  •il;t 

srs^  o.^  I1;f?r  3it«fif,l^s»4«»  ftii'ar  ?«d;r  {%tlmh9  mMtr^n  «t  aetiom  n^$  bam} 
-J'ft'xjrt  neiriii^  ^ei^iQOill  xf««i&  »trl0«E«Fe  «tf^  stoul  aXtf«iJ»rji  •s€>V9atiiw  »tn»iir(saf 

3r««/ia»^9g  w»a   »ef^  YOins   t^d^    SXire©  awriS   YjnO      .tvXcfttra  Cfl  9t,}f  ^^9At 

SX^^X    ffi'X  fttttft.  tc^   R«>i3r*fX«J«9-r  •3fl«d#   "t©  |^0l|i«9«!   Mil   pav  **d1'      .SBOrf 

«d^  7«  'X9fTa»ffr  baj&  XBTf  ttotsn  at  «5.a«(  ^  XXiM^ii  Atfni»tA<!t  Xfti«tn«  ifdtfa*   t«ift 

aX  9^«*&fl»t»ft  *-*rf:t  j30l^o»{fRe^   ?»l?X^«iAX'?     ,*«Xid*«ivft«  9»9Jb  x»ti>  Btaod 

rcox   ,X  •rad'o^i*©  64  ti»i'tt^-^l%Jtnj&  m<6nftt*ib  fe«?if»XX«  t;aft  ?i«t*»  ©|  fr»«roeJ8e 

•attXtiEiiUiXq  oX  l»iNiXs'!t  tojs  Bsv  lisXoc  ^«ii1"      ,«»ffXt  aii^t  Jp  JE>*B'tw  «d  ^aanss 

tt*Kif<bo  %tA$  nt  s«is  ^'s^tt  9i^f  ti^\  i}99.l/m  *d  fotHi»i»  bd.^  ^jStftttf  o$  UP  Item 

b»olf^a/  to   ,fraX»liH  TO  ,t«*?  l{fl»  ni  *f«f|iWB«B  no  5*«tftaX  «««tf  e^vsii  ^©dJ 
»iJl  ,»e»foii«'S»j&  tiG^  tffl  f ofi  ^«j9  "^^  tB«>n*ttXft  ^iifW^iU*  Ob  oj 

«jtf  "iic  ^iH  '^w   ,9WiX-x«J  Sflo  nmtnsuib  Bit    ^i>iuS»tB  *ri^  *r«6iur  a«t»oni# 
flimaX  A*  A»aX«*i   toXecr  •IAS  fic  tawaius  «il;t  nX  slnairzavs  aifiT  itaiit  aoXJiXaa 
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of  fact  whloh  can  b«  r*»«»olv«a  only  on  a  trij%l  on  the   ifierlts.      As   to 
the  eontentlon  of  nlsintlffs  that  th«  club  h?.^  complete  nower  to 
boryov  »aon»y  for  0or?5orst«  nurQO««e,    tha  defendant  does  not  deny  that 
th«  money  vse  «t<f5v9nc»a  by  the  members  9n<5  therefore  borrowed  by  the 
club  tmfler  8peel©l  olroY^etanees  end  in  aeoordanee  with  a  eoeelal 
egreewent  for  r#T»«yment  out  of  surnlue  Income ♦     Ve  are  nf  the  opinion 
that  the  diefendtnt  orooerly  nletds  th?!t  the  officers  In  1917  aid  not 
he^e  authority  to  iesae  the  certificates  an^  that  their  action  in  so 
doing  wae  contrary  to  the  understanding  and  agreeaent  of  the  membere 
«ade  at  the  tlae  the  aoney  wes  »^vfene«d  by  the  snemhers* 

'^e  turfi  to  if>l«lntlffe*   contention  that  defendant  cannot  vafy 
the  terwa  of  the  certlflcstet  of  indebtedness  by  parol  evl'fenoe,   and 
th^t  all  r,rellmlnary  nefcotlatlons,  Aether  orsl  or  vrltten,   are  merged 
into  the  written  certlfleatee  of  Indebtednetf,     In  construing  js  contract 
It  if  rjroner  for  »  court  to  take  Into  eonpi«5eratlon  the  surrounding 
clrcumetsnceg.     It  should  nlace  Itself  a«  nearly  as  it  can  In  the  same 
eltuetion  &«  the  T>artlee  who  ffl«?*e  the  contract,    so  that  It  may  view 
the  eircufflstsnces  me  they  yleired  them,   anfl  so  th^t  It  may  Judge  the 
!i«anlng  of  the  words  snd  their  ao-ollcatlon  to  the  things  aeserlbed  at 
the  rjartles  Jad^ea  «nd  atjolled  them,     Armstronec  Paint  -f  Vgrnlsh  Go.  v, 
gentlnentgl  Cssn  Co.f    301  111,   102,   105,      This  ^^«?fi*  s  club  organised  for 
the  enjoytaent  of  the  mefflbere,    their  fsffllllet  «inc[  g-ueste.     According 
to  the  answer,    the  sejobers  eonte?nr>lated  that  oayments  of  the  money 
sdvsnced  would  not  be  nwide  unleee  there  va<?  a  purolus.     "^he  Board  of 
floTemore  wse  given  authority  to  <9eclde  when  T?ayments  should  be  mede, 
■^If  ftopeare  t©  be  e  natural  and  reasonable  erren^ment.     Otherwise, 
s  member  could,    on  failure  to  t^ay  him  In  sny  yff&r,    take  Judgment  agslnet 
the  club  snd  force  the  aembere  to  r«ay  him,    or  e  llouldstlon  of  the  club, 
fhlf  wouia  flefeat   the  very  r>urooee  for  vhich  the  club  wee  organized. 
If  the  Intent  was  that  the  certlflc«t»e  of  Inflebteflne*?  ehould  constitute 
the  agreement,   ?»lalntlffs  would  be  i»lght   In  oontenaing  thet  the  maaning 
of  such  certlfleatee  could  not  be  ▼ipj'led  by  parol  evidence.     However, 


T 

fens   4#9f»«f^h^  X®^i5.<?  t**  «a««*S»:^<N#*l  1»  t#*it»l^l*f©©  tfft  td  ••*r«t-'«ift 

"^'^jt^m  9*!t%   ^fmtliH'^  •?«!•  i«»t©'-v«'rtf«**  ,»flfQl#»i#©sfHJ  v»»«lffllfwTfrT  ,flj»  lirff 

:priftirTif0^WB  w4it  n%i:'im^M.itnnn  efnl  wHMt  ft*  ?t«co  «  Tret  ■r»fj<w«p  •l-'tl 
--■ijR^  fsitf  at  nM-K'   ■'  xIHfmm  ■««  t/#9fl  ftOts'/r  »ftmif9  tX     .s^oiratswifftfl* 

«fl#  «^6<^  i!:»*t  tl  *«i!»  m  hnn   ^rmtft  fc«Mf#lv  t«i**  ^ff  •#$a«t««tf«nrl»  tiff 

,ir    «oa,  'lltjt^jg'y  *   tnjg^l  ^t:  „  ■--'.(ft   !E»«l/'f^B   5ff«  _Br#gfel#t   »«i*tjiCf  ♦/!* 

not  S«nlfl«^o  iHtZn  »  »«pw  «Jtrt7     *90I   ,SOl   ♦fJf'f  116®   ,;(eg  ftff^  l8tff#Hl»lieO 

t«  b*i«ctf  ©fit?      .*i;rf(Srt»«i  x  «.«':■  -^t**!*  «i«*Ifi)^  f*-<Mr  •??  tdil  ftfoo*'  6««o««tR« 
^*•nI'^.*i^$Q     ♦*ff«w«9:!ft«[*rrr  »/«fafroap(W  ftiUi  X^*svltnn  ^  wsf  o#  i>-'-  -rlrfT 

,{&#«' fftjusn  ■<':f»'  f»ll'^  fl9|'£^ff  tflil  »«Ni«n[»/  -'fff  t»#tp!5  fefifov  itrft 

iftinRUp  «rir:f  *«rf5r  ^«lf>»»*ttf»  Hi  *i%ln  "Mf  fefrnm  »t'tt;fni«I'ff  ^yn^st-^f^Sja  •!*/ 


under  th«  ensirfltr  fll«a,  th«  clrcu!B«t<i>neee  under  vhioh  th*  loan  wa« 
■aflt  »n6  th«  Intent  of  the  parties  a«  'rileolosed  by  their  meetings 
end  the  recorae  of  the  elub,  as  veil  ss  the  lnterpx»etatlon  and 
nerforwRnoe  by  the  parties,  may  be  shown. 

The  thlr^  defenfe  denies  the  nllegntionB  of   th<?  eomolalnt, 
r»enlee  thipt  the  eertlfloetee  vere  submitted  to  t>   vote,  or  that  they 
vere  suthorlKe^  by  the  3o{?r^  of   n'ovemors?,  and  asserts  that  they 
were  contrary  to  the  statute,  the  by-lai^e  snd  not  within  the  scope 
of  authority  of  the  offloers*  fhe  flrft  t^srt  of  the  third,  defense 
aiserta  that  there  «««  no  eonalderatlon  for  the  certlfloatee  and  thst 
the  recitals  therein  are  subject  to  einoianatlon  ana  oontradietlon, 
^fendant  eonten<5s  that  at  the  ti?Be  the  eertificttes  %'ere  Issued,  the 
r?la»  &n&   agreement  vgt  in  effect,  75-  of  the  meraberehlp  had  eubaeribed 
on  the  baeis  of  the  t^lan  the  nim  of   ?100, 000,00,  ?.nd.  that  the  eertlfl- 
eates  Iseued  were  In  aecorrijf^noe  with  the  T^lan,  Abeene©  or   failure  of 
©oneldtratlon  is  a  Hatter  of  d,efen?e  ©»*  5-.r55inet  «ny  person  not  a 
holder  In  due  course.  The  third  defense  also  pKJoerly  nleeds  that 
the  certlfleatee  vera  not  vf-lid,   or  blB^lng  obligations  of  the  club, 
A  further  defense  l«  thiJtt  by  mutual  agre^aent  In  1Q3S  the  members   and 
eubscrlbers  ■!*.«»  ived  action  fop  the  balance  of  the  original  lomn.  Plain- 
tiffs assert  that  there  are  no  facts  or  .allegations  In  the  nnswer, 
vhleh,  If  true,  vould  constitute  a  rel«»«se  by  the  plaintiffs  of  the 
defendant,  and  that  the  answer  does  net  show  ®ny  oonsl deration  to  the 
olalntlffs  for  the  rjroposed  rel-^sse.  Mutwal  valuers  and  forbe«ranoe 
are  good  consideration,  ^^ele^pe,  surrender  or  abrogation  of  contractual 
obligations  constitutes  a  v^alid  ^ef^nem   and  such  defense  may  be 
established  froo  cireumst^nees  or  course  af  conduct.  Of  course,  the 
obligation  to  pay  those  vho  advanced  the  fund,  out  of  the  net  proceeds, 
could  not  be  abro^rated  as  to  any  oerson  who  so  made  advances,  without 
his  consent,  l^e  answer,  howevar,  sufficiently  oleads  thrt  there  was 
a  mutual  agrei»iient  by  which  all  sembers  mn6   subscribers  waived  action 
for  the  balanee  of  the  loan. 
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^n^iMpt&attfa^^  htm  aQti,tm&ScK9  &t  t»«t^ir«  e^sji  fll«^««(;r  siJtfiMn  ^it^ 

' '«di.«<s>«4»s  ^4(»f(  «:rX^a'r^4m«ft_sri;r  to  ^i?  .,are»%t9  ni  tvm  tai^wm^v^M  ftiu  CftJf 

»c(bJs  »fil    1*  »|ir»i#«li  fs^e  Ji^iiSiffief  i©  Si..f«»  #©«  «^n'»  ««»if.»©XlJt«»»  tilt 
3«a  e*!?*^??:©®-  ^4i  l^tX  m  #ffl"?'Si«»if|!M»  imaivm  f^  ^jwSW  «i   »««»*>•&  'Cftitir'Uft.^4 

«eil«<fmi«f*i«t  &«*  «ic»vl«iir  XiJiJfi^      «»ajipX»'^  5»S0^fmrflr  •ift  «©1  «ttX3f«i«Xf 
ljs»t©4irj3<j©o  t©  iioi3"iR§oid^  'jc!  'j»&n9*»rfo»   ,<>9«!»X<»/?     ♦«elJ»^»AX»aoo  *ocs  rt« 

•jlii    jt^atii©©  IC      ,??>tffcKj!:v  rtto©  «io  ft«ofiai^air&9?l9  wont  fe«rtjiiXdjB^s» 

9f«if  ft'fe^?  t«4S<f  »i>;»«X^j^  liJTfiftitdXttjyrs    ^^f^AwM  «•«•««««  ftiCT     •|ii»tne9  aZtf 
«W5X*««  J&'DvXjstr  »«s0^£t«t««Jy«  *«»  •i:»efi»f»'  XX«.lioidif  t*'  ?ff»«»9^8«  X»lff»»i« 

♦0p<sX  »ri#  to  »^(uiXfi<l  f»rt»  tot 
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V©  hare  reafl.  th»  (»«»««►  '^f  ^ahorty  v,   Maimfaettir^rg*   Olub 

Qf  Fh.ll»aglr>hl».   189  Atl.    (»«,   f5iir>«i!', )   20«,     Plaintiff p  R#8ert  that 
this  cets©  is  »ab«tantlclly  Identlop?!  with  th#  e«te  at  bap#     It  was 
ttciaM  on  th»  nleaai ngi,     Ther*?  ere  tiolnts  In  eostmon.     Hov-fv«r,  ire 
ar«  of  th«  onlnlon  th»t  th«  Flaherty  mm  if>  nr^t  nr>ntloiabl«  to  th« 
d»f«n««8  f5r«sent«a  In  th«  Instant  csas@. 

fh»  feaftb,  6ef^nm  Is  tlaet  th©  entlr«  transieiotian,  plan  sn-i 
afr««!B«nt  eonjPtltttt«e  a  o«!r«l  e©nti?t.ot  ®nf  i'8  barred  by  th®  flYt  year 
Stst^t®  r»f  limitation*,     fht  ««©©««!«  or  failure  of  this  a«fen»«  will 
a»r>«na  ar»cn  th«  9uteo<n«  of  th©  pi»eTlous  aef©B8©8,     If  on  e  trial 
««f!»n««nt  1«  abl«  t©  «Mit«Ml§h  0n«  ©r  mor®  of  Its  aef«n«««,  then  th«r« 
vlll  be  na  n»«a  t©  eon»ia«r  vh©ther  the  action  Is  b«rr#a  by  th«  Ststntt 
of  tlailtutlond.     On  ttie  ©th«p  h«nd,   If  on  a  trlsl  It  is  d^t^snalned 
that  tfe«  aef»n<?«nt  fms  fitlle<5   iR  it?  oth#r  d«f«ne©ii,    in  all  likelihood 
It  will  fftll  m  th«  d«ftn«e  of  th«»  Statute  of  LliBltetlens,     CKir  vl«w 
If  thst  the  aeftnp*  of  th«  atatut*  wf  Limitations,  under  tfea  or«8«nt 
et«t#  of  th*  nidaflingg  le  ororj«r, 

fhti  fifth  a,«f9nf#  is  that  pleAntlffg  &tq  6?stODp»€  by  th#lr 
eon«^uct,   seottl«»e«noe  «n<S  agjip«e'««nt#     fh©  answer  states  that  the  olub 
mernhBTt  In  1©3?  ©onsldere^  an  a«s®ss,®9nt  t©  ®0V®r  pr®se.lag  clalas  and 
to  lc»#i|i>  th#  olwb  oat  of  t,r©ttbl»j   thst  finally  a  "^©t®  vas  tak#n  and  an 
»gnit«iffli«nt  imfim  aaiong  all  to  ■^r^i'VB  «nd  ouaah  leny  aetlon  for  ti^«  balance, 
to  laava  It  t©  th©  Bosursf  of  ^ovemori  for  future  dlstjosltlon,   to  eancel 
th»  voia  eartlflestfts  ana  to  rales  a  n<n#  refunding  mortgsga  loan  of 
1*40,000,00;   that  tha  ©Iwb  railed  on  th«  aip»aera«nt,   vota  ana  ac<^ttla»o«nca 
an«  eo!i!!pl«>t9iy  ahani^a^  Its  position  ana  fflortgr»g«d  Itt  proparty  for 
140,000,00  to  imtwuA  prior  fiabts  s^Q  r)re«i«lng  olalmf;   that  tha  remaining 
wafflbare  took  over  the  i)ras$>lng  burdens  f^M  oalfl  out  the  140,000,00, 
an«  tfefit  the  rlghtt  of  the  elnb  ana  all  other  members  who  have  ?.dh«red 
to  the  traneaotlon  In  ifood  faith  w>nia  be  sarlouely  wrajtidlced  In 
alloirlng  t>lalntlff«  to  recorar;   ana  that  evan  If  Plaintiffs  aid  not  to 


9^i«f«^l('«lil«  t^^^inm«a^:'»l;jloi*d«  4»$f  f«it^9ifir  «r«fti!ia#«  at  »«««  r^fT'^vtf  ^Ilfil 

,  'miitmi  wljr  ttft  ja»i,t».*  t««  rfiwwe©  Tsmi  «ylik«>  er#-iJ«  imsw*^  s«*<w  ti*<nsi«rf5»* 
'>.t.^-? .«?  .^trtivfif^Myft'lfe  «!*Ktf»1t ■'sot  '(woirrt^^t^ ^'»«  htteHi  9af  «t H^wtumfw^ 

,      ,  -^^ffl^S-  mi  ^«#*  «>M**'-^#  lw>wn>ifil«f  i|sU.wMr^*  #-^  trro  ^ct»  w^mfmttK 
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Tote  and  Afr«<»#   they  had  f'        )tncwl«%«  and  did  B©t  protest  but 
iioe(iti«80«d*     Plslntlffff  «f       iist  their  rlgt^tfl  o^nnot  b»  sffeotsd  by 
vhat  third  parties  laay  hg        lona  with  r«f9r»nc«  to  the  1932  mprtKaga, 
or  by  any  Instrtuff^Tit  to  v       h  th«  'plaintiff «  ware  not  r>artl««.     It 
1»  trua  thfit  nlalntiffi?*         hts  cannot  be  affeot'^d  by  whjst  third 
r»artla«  may  have  dona  in  1?*3S  unla«e  thay  escrsrassly,   or  by  Im^lloatlon, 
oonsanted,   or  unleig  thay  ar«  «€toi»?5ad,   and  thi«  o«n  only  b«  detarslnad 
iriban  tha  trldanoa  le  hoard,     '^a  ara.  of  tht  orilnion  that  the  aoort 
vr»§  In  arror  In  strllrlng  tha  snmrar,     fh9  JuAgfeant  of  the  Oiroult 
Ooitrt  of  Cook  County  le  r(rr«r««d  and  tha  cauta  raaandad  ^Ith  diraotloni 
to  orerrola  the  wotlon  to  «trlka  the  anairar'and  for  further  prooeedlngi 
not  Ineonslstant  with  thla  o?>lnlon«v 


IKL,    P.J,    TOO!  SC  PAI^T, 


■• -^ffti^  dfeei-iti  ■»nofe  •"Turf- taflf  «»***f«<7 


O  ^  JL   Jt » i  1  • 

/ 
COOK  oo^g^. 


42550 

Plaintiff  -  Apt>«ll«e, 
▼• 

MR,  iM$flGt   KJLSY  mLIVfiiai:©  fHE  OFIMIOS  OF  THE  GOUHf. 

TMe  Is  jsn  a<5tl(»n  for  ooorp^nsmtory  anc!  exetplAry  daaiif9S 
for  oonstruetlve  evletion,  %«  Jury  retujiaea  a  gsneral  vwrdiot 
for  plaintiff  for  iS,(X)0  and  «i  speoisl  Terdict  finding  defendant,  or 
kl8  agent,  had  evletea  nlalntiff  raallclously.   Defendant  aspjpeale. 

In  1934,  r>l»lntiff,  a  Chicago  restauranteur  at  the  time, 
spoke  to  ^ool,  a  reltjtlre  of  defendant's  first  vife,  about  renting 
a  sandwieh  stand  at  Bachelor' «  SroTe,  oimed  by  aefeadant,  in  Oook 
Cotmty,  Thereafter  he  aooke  to  defendant,  s  lawyer,  aad  entered 
into  an  a^^reeaent  for  a  lease  for  five  years  dated  l^ay  S5,  1934, 
and  under  the  terms  of  whloh  tslalntlff  was  to  oonetruot  a  kltehen 
and  sandvloh  stand  on  an  uncovered  olatfora,  part  of  defendant's 
aanoe  hall  and  har  leased  to  Cool.  The  new  l«r»roYe«ent  «ras  oon* 
struioted  as  a  lean-to  the  existing  iismrevefflent,  having  as  its 
inside  limit  a  counter,  at  vhieh  olaintiff  ^ras  to  M^rre  his  ser» 
ehandise  to  those  using  the  bar  or  danee  hall.    Under  the  lease 
he  vas  given  the  use  of  icitehsn  eoulDment  then  on  the  prenises, 
and  the  einslusive  privilege  of  selling  lee  orean,  sandviohes,  etc» 
The  rent  vas  $90   oer  awnth,  with  the  first  three  months  free;  and 
a  forfeiture  clause  orovlded  for  forfeiture  should  nlalntiff  not  oay 
the  rent  or  should  he  neglect  business  for  50  days;  and,  in  the 
event  of  forfeiture  or  at  the  end  of  the  term,  defendant  was  to 


,  ;r»109«rs   «  biiA  000  ,S|  net  tti^iiJUJtQ  <t«\ 

8iii5ra»*t  fsjedR    ,»tiv  sfeiil  e*5rflAt?oat«S  t^  BrtfnXnn  ji   «Xoet)  o;f  •jCeqa 
iaoO  Hi   ,tfisfea»^«Jfc  t«f  £901^0   ^9ren€i  9*io.r»fie«S  }«  finsare  iiaXiffrfiAs  « 

ji'Sex   ,SS  i|;«K  6f^  i  »SA9l  A  lot  tneeiei^lKi' am  o:ffli 

?i*^iskat-m'i:^b  ^smoli^fc   fjttinifeeiim  am  ac  bn»f%  jEteivftAAt  bOM 

«flOP  9j8w  ;rnRs?«vc**ogi  w»n  -  ,j  coO   p^  6««»»I  'tarf  6iia  IlmA  •Mr*6 

'•' ^      ;     ■•  ■    5idauo.»    t^t*",  -'fiv   ,{1}JI«B  t«o  CJSf  tew  fnfn  9tSt 

«n;?   pr    ^    ;:.A>    |gv  '  3«-.r:.Jj;:i;cl    ^osr^ta  dft  tXt;odA  no  ^«Wi   til* 

ot  Sfiv  tnj'finwt*!    ,  ^?  n©  t-rjnfittnol  to  JrrtTt 


liATe  oini«r8Mp  of  plaintiff's  structure.  Plaintiff  went  into 
potftfttslon  in  i7ttn«  aM  vaefitdd  tbe  p]r>«mle$«;  OQtob«r  28,  1§34«  K« 
charges  that  he  was  foroed  to  abandon  th®  »i*«ml8e»8  in  fear  of  his 
llf«  ana  property  by  a  oour««  of  mslieisua  oonauct  of  defandant't 
and  his  agents,  which  Tiolsted  the  lease,  destroyed  hie  husineee  and 
reputation,  deprlTed  hin  of  profits  and  o&ased  hia  to  sustain  loea 
and  ditfBags,  The  issues  Joined  were  whether  Oool  va&  defendant's 
agent  in  his  dealings  with  plaintiff;  and  whether  defendant,  or 
his  agents,  wialiolously  evicted  olalntiff  in  vislation  of  the  lease, 
and  if  so,  whether  plaintiff  by  his  eonduet  t^aived  the  right  to 
olalm  evietlon,  or.  whether  plaintiff  forfeited  under  the  lease  as 
defendant  contends* 

Sefeadant  contends  h»re  that  the  eomplaint  is  insuffioient. 
^t  shall  not  consider  the  contentions  since  no  tttaoM  ^tb.b   made  oa 
the  eomplalnt  in  the  trial  court.  Defendant  answersd  and  waived 
any  objections.  Me  maXee  sever®!  oontMitions  relating  to  the 
special  verdict  and  since  defendant  ©oaplained  of  the  special  verdict 
in  hie  action  for  a  new  trial,  we  shall  consider  them.  He  says 
first,  that  errer  was  eotsialtted  in  peiToittlng  the  ease  to  go  to  the 
Jury  on  the  Question  of  «alloe.  His  elala  Is  tested  by  the  faalllar 
rules  govanilng  directed  verdicts.  The  evidence  in  nlaintiff's 
behalf  is  thst  on  several  occasions  during  his  tenure,  defendant 
permitted  oi^anisatlens  oreaotlng  picnics  at  the  strove  to  sell 
sandwiches,  etc,  in  violation  of  plaintiff's  exclusive  privilege;  that 
when  he  objected  he  wes  told  by  Sauer,  ♦'If  you  don't  like  the  way 
they  are  conducting  the  business,  you  can  take  your  trash  and  get 
off  my  prealses,  and  I  will  throw  all  the  pop  bottles  in  there  on 
the  back  of  your  head";  that  he  was  told  by  Cool  when  he  inquired 
a^out  the  partition  having  been  built,  which  prevented  his  carryiag 
on  the  business,  "If  you  don't  like  it,  you  can  get  out,  I  will 


s 

'.©aT  ha?.  »»n«T»  ni  neias^aaoqi 


■t-.-Jt-f      •■'  \:M 


,i.iiJ:tj  ^'9£i  .1  ici  iTCiJOE  sill  Hi 

'  ,S50ll:"IaV    i>R^0««tl6   Sfilii1»70g    «9J!JW 

t  a^lft/ir^o  JittevQ&  no  # taxis'  tl  ^Ia£l94 

flo  ft'sv:  ■  '7  Hi*  lilw  I  ftfi«  ,^«»«i©«n«!  t«  tie 

'£*»  X«ti-  '^jEl  *silit    :  •tifct  to  if««<'  •<*^ 

.Tire  I'ts  ««&  &i       «  -.^*ftet^  lue^  tl"    ,a«»iii:tJtfd  nAi  flo 
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break  your  iJ«ok  ana  I  won't  «»▼•  your  «y#*;  that  wli«n  h«  «©tight  to 
«eniplfilii  on  another  oocaflio»,  Gool  tol(9  him  to  aed  iamtr  and  B&aer 
thtn  told  hlor  to   e««  Cool;  tiiSit  Cool  told  him  ono«  thet  if  he  did 
not  contrltoute  to  th«  ooet  of  ©  nlonlo  band,  the  glonlckers  wuld 
be  p«rmlttea  to  sell  food;  thst  m^siXn  wh«n  plaintiff  refused  to 
B«ibleate  hie  ttsnd  for  «t  day  to  plonlekars,  Gool  told  the  plenlekera 
to  eee  that  food  wss  Durohssed  at  etaade  other  than  plaintiff' e; 
th&t  ifhea  the  outalde  and  inside  doore  to  plaintiff's  lean-to  >fere 
nailed  mnd  the  lattice  partition  nallsd  on,  h<9  vas  advised  by  Oool 
*tha.t  Bill  and  I  did  It"  and  thsre  Is  e'^ldenot  that  Oool  h^d  told 
defendant  about  tthls  eonduet;  that  fefoout  Oetober  SSrd  or  24 th  he 
found  the  lee  hox,   whloh  he  had  used,  removed  and  hie  «ierehandlse 
strewn  &bout  and  •polled  and,  wh^n  he  Incuirsd  about  It,  he  iraa 
told  by  Cool  thjit  they  did  not  vant  hla  th®re  ana  that  he  ehould 
get  out  end  that  Cool  vould  blow  plaintiff's  brslne  out;  fend  thai 
he  left  ©n  Oetober  28th#   We  b«ll«ve  that  we  have  pointed  out  aiiple 
teetlnony  tending  to  prove  siallee  on  the  psrt  of  defendant  and  of 
Oeal,  If  the  latter  wb.&   defendant's  ag«nt,  to  i^arrsmt  the  cause 
being  submitted  to  a  Jury,  This  ooneluelon  dl^ooeee  of  defendant's 
other  ol^ias  of  error  In  peiwlttlng  orott-eifajnlnatlon  of  defendant  / 
as  to  hie  ©resent  w«alth  ( Sshelaan  v,  Bawalt.  298  111,  19£),  sub- 
mitting the  Interrogatory  to  the  Jury  and  in  giving  inetruotions 
Koe,  36  and  57  uioon  the  question  of  exeitplary  damages.  Beoanae  of 
the  evidence  referred  to,  thes*  olalffie  are  resolved  against  defendant* 

The  (lueetlon  of  the  agenoy  of  Oool  vns  for  the  jury  bee&uee 
the  evidence  showe  thet  Cool  oelleeted  the  j^ent  from  olalntlff  for 
defendant,  t>ut  up  the  lattice  partition,  even  aeoordlng  to  defendant's 
theory,  ae  a  partial  service  to  r>lalntlff ;  and  there  le  evidence  that 
Cool  va«  a  "boee"  and  defendant's  testimony  that.  Cool  vas  ''boss"  and 
had  the  run  of  the  premises  ndille  he  was  airay»  On  an  examination  of 
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taox  •*««   i*ao-:  I  £.nn  Jtosfl  luo^  j(»«*Klf 

ic^     .   -issoeo  t«£ttoa«  ao  cinlqaio* 

iMf  Xo^  fniur   ;I«o9  »99  ai  olIA  bltii  a^AH 

e^Binh  «     ajloXitftiq  ol  vd>  t  no'i  baain  aid  n^M^Uam 

;e*tti'  i5aft;^a  Ja  A«SBd,«pfwrf  taw  6oc 

XaeC  "^d  ss«ltrfi«  sr  ^  Il&n  nclti^^ne  •altimt  mAS  Iioa  6»XliMl 

6Xc '  giD  t««l5f  e9fs»i:;i«r«  si  s'xsriJ  i  ii^it* 

,   I  ^£itKf9  &onXirpaX  ftii  a»AM  «£na  &9Xloqt  &iu  ^iiocf4  mntf 

bluinaii  »ri  /sriJ  i>nis^  ■^'^'^AH  SUA  iar,'  ttta  bib  x^Ai  SsM  X|k»0  xA  Mo* 
t9tit  kai   ;.^t;o  %^i:»««{  si*tlX;rAi>i£<T  velcf  AXuov  XeoO  ;ri%j^  6iia  $uti  ^tj 

aXreiir;   Jsjc   Sfftd'Rj.oq  9iVasl  %\<i  ^  ^m^  ^rttl^ci   m        ♦/W3S'  n»dol©0  ao  i'l^X  All 

Q^tis  *    -         .'jflsfca'?  i«>jSjiX  »iW  tl   ,Xei;^ 

'  Uis  reuses  ai^HP     .-..^  4  9*  iftettl«rfir«  aai*tf 

-■n-l-nt-''^  ...    „^.  .-. ;.«;«<no  j|«XJ?l»^fyc;  ni  t«^t«i«  1©  aalftXo  T»di« 

-cftt<^    t.    ^    ..,  '    ^^'"    . .^ X-i^is.^    ,^  figRiX»ria.it )  rf^Xsew  Jnatft'tq  %IA  •#  •« 

OPT,- f -<■.,.... -*--f.  e  .-- .  ^r.-r,-      ,,.j   gj  x''c;i'i?8<rr*    *"'  •'■'■^  vrf+tia 

°''-^'  "  '■  "      ,  .  *   to  aQli99iU>i^   -■"'■■ 

■'■■'     ■-  -'J.- .:!■.;   ..i'  ■:o.lri'^&   l^lSiAu  &  &»    tXr^o^Alf 

ta  nG,Li-ifi.c-^:tTf-  ma  m      .v,'vfi>   a.-^v-  »d  ©Xirtw  eft«Xiii«<ic  er{#  lo  mn  »f{*  buA 


tJi«  r«oora  w«  find  that  thtp*  1«  ?!ttfflcl«nt  evidtiiM  *•  "^toport  the 
finding  that  Cool  v&«  a«f endsnt* «  ag«Bt  In  his  <lealliMK»  *^**^  plaintiff, 

CM^laint  is  mad*  9f  instfaotlene  35  to  4«5,     vi?  |i4^* 
alr«&Ay  diepoetd  of  tho  objections  to  inttruotionfi  Ho*   36  aiUI  '''• 
Instruotion  No«  35  told  tite  Jury  that  if  thdjr  b«li@V9d  from  tiM 
«Tid0no«  that  dtfen«lsint  intsyfaprin!  vith  th«  b«n®fiei$l  «3ajajr««it 
by  d9f«ndant,   th«B  th#r«  waa  an  ©viotion  f«la«8ing  plaintiff  from 
th9  pflgna«At  of  rent,  and  thet  thef  should  find  for  the  tjlalntiff* 
Xnstruotion  »o,  38  in  oart  told  th«  Jury  that  if  they  beli«vod 
that  th«  aofond^nt  hy  his  or  his  a|i;0nt's  oondtiot  ahotrod  sm  Int^ntlott 
not  to  too  hound  by  th«  loaso  "and  thslr  «®t«  ^isountod  to  an  oTiotion", 
then  plaintiff  *had  the  i±gkt  to  tiwat  said  oontraet  as  abandoned  by 
•aid  defendant,   and  unless  you  bell«ve  f r©«  the  greater  f«i^t  of 
the  eviSenee  thstt  the  def<i»ndant  reeeded  fron  suoh  intention  not  to 
be  bound,  pflor  to  the  tiaie  when  f;«ld  plaintiff  oho  so  to  tii»eat  said 
oontraet  as  abandoned  fey  defendant,   ®tc,*     fhe  Instinjiotion  finiehed 
by  augfeeting  two  4|tteetions  whieh  th^  jury  eheuld  ansnren'  in  order  to 
arrtve  at  ^e  determination  ontlinM  in  the  beginning  of  the 
instruetion.     f^iia  inetsmetion  is  Indefinite  smd  unoertsiin  and,  we 
think,  wae  not  helpfwl  to  the  Jitasry,     In^truetlon  39  told  the  Jury 
that  the  landlord  had  a®  rl^t  to  interfere  with  the  cslaintiff'e 
enjoyment  under  the  le&ee  and  that  if  the  Jtcry  believed  that  defendant 
or  hie  agent  r^tirpoself  did,  or  eansed  to  be  done,  any  of  the  aota 
flhowa  by  the  evidenee,  and  If  the  Jury  further  believe  trtm  the 
greater  weight  of  the  evidenoe  that  eueh  aete  "resulted  in  injury  to 
the  plaintiff*,   the  Jury  should  find  for  the  plaintiff  and  atsese 
hie  daaagee  at  tuoh  sun  as  they  believed  from  the  evidenee  he  sustained. 
This  instruotion  direoting  e.  verdiet  does  not  define  wh&t  aots, 
under  the  pleadings,   auet  have  been  eomaitted  in  order  to  Justify  a 
reoovery  by  plaintiff.     We  find  no  objection  to  instruotion  40* 
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Instruction  41  told  the  Jury  that  x*ier«  parties  anttr  Int©  &  oontr&et 
and  one  Is  ready  wbA  willing  to  perfom  and  aakee  prepartbttione  to 
perform  »na  aoe©  perform,  but  Is  prevented  f ro«  further  peri'»fw*noe 
by  the  other's  acts,  the  former  a^n   recover  all  Aaaa^es  suffered  by 
hin  by  reason  of  &  penalty  Inoluding  necessary  expanses  inourred  Iji 
preoaration,  "Phis  instruction  "w&s   probably  eonoelired  to  oover 
preparations  for  nionies  by  plaintiff,  bst  is  too  indefinite  to  be 
of  any  aid  to  the  Jury,  and  the  latter  part  referring  to  daoages  is 
entirely  too  broad.  Instruction  42  told  the  Jury  that  if  they  belieYSd 
that  defendant  interfered  with  plaintiff's  enjoyment  under  the  lease 
and  rendered  the  preiiises  useless  for  the  purpose  thereof,  t^bat 
defendant's  oonduot  constituted  eonstructive  eviction  and  continued 
"In  that  event,  the  defendant,  the  lessor  In  this  cause  is  liable 
to  the  Plaintiff  for  suefe  dataage  as  he  may  t>rove,  if  any,  by  a  »re» 
pond9Wi.no®  or  greater  weight  of  the  evidenoe.*  It  is  to  be  noted 
that  this  inctmetion  in  effect  directs  &   verdiot  and  in  the  last 
sentence  there  is  no  liait  of  the  damafe  to  that  i«hich  resulted  froB 
the  conduct  of  the  defendant.  Instruction  45  told  the  Jury  that  if 
they  believed  that  defendant  nailed  up  the  stand,  so  s^.s  to  injure 
plaintiff  in  pursuing  the  business  ^for  which  the  preoie**  were  rendered" . 
then  in  law  there  ^as  a  const  rue  tiv©  eviction  and  thift  if  plaintiff 
noved  out  of  the  building  before  l^oveaber  Ist,  he  vould  not  be  liable 
for  rent  thereafter.  It  will  be  reaeabered  thet  there  was  evidence 
that  Plaintiff  agreed  to  the  nailing  up  of  the  i:>artition.  Under  this 
Inetruction,  even  If  the  Jury  found  thst  plaintiff  had  so  agre^^d,  they  con. 
find  that,  nsvertheleas,  the  nailing  ut>  of  the  partition  constituted 
an  eviction.  Instructions  36,  39  and  42  which  directs  verdicts  for 
the  olalntiff,  OMit  an  element  necessary  to  oleintiff's  recovery,  that 
he  surrender  possession  of  the  priemises  within  a  reasonable  ti«e  after 
the  eviction  relied  upon,  aiddings  v.  '^■-illiay.  336  111.  482  and 
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Keating  v.   gprjitijr^r.   146  111,   481.     Thla  ^?«.s  a  Tital  d«fl«i»!ipy 

^hloh  eould  not  be  eu>*ftd  by  an^r  other  Instructions*     I*ai»<^j|  v«  tgtift 

Cpaap^^y  qf  ?ft^?Mffi»   3S0  111.   194, 

Defsadant  s&ys  tbers  *^«  no  proof  of  aetii&X  4MlMipll  l|p. 
plaintiff.     Both  comp«»«atory  ®nd  exeraplftry  da«ag«»  wer©  sou^t, 
Cafendant  «ayi  lie  ©aid  ISOO  for  tb«  stand;   tlte.t  in  preparing  for 
pieniea,  he  »p«nt  afeoat  #SGO|  tlist  fee  bou^t  an  #l®0tjrie  attire,  oaeh 
regieter,   9«al»  and  othittr  artioles  oottlng  about  ISSOj  that  he  4ia 
not  reaaove  any  of  the  *goea;»  ar  fixtures  or  thinge*  ordinarily  bought 
end  th«t  eoae  i»erch»ndiee  wse  epoileS  fey  defendant*  e  agents.     If 
v9  seeuae  th&t  sJ.l  of  the  w^rchandlee  bought  in  preparation  for 
plonlee  waa  lost,  w^  find  a  total  of  aboiit  11,480  amtm®*     there  is 
ao  proof  of  «ny  loet  of  buelness,     '«iiil«  thi^  ©vldenue  is  not  satis- 
factory upon  ifhieh  to  ba«»  ewarjeneatory  d«aage«,   it  ie  «or®  oertain 
than  the  basis  laid  in  the  proof  for  p«Wiltive  dsBisges.     c^efeadsat 
said  he  had  *  s  little  farm,   about  tea  acres*'  with  sua  §8,000  mortgage 
againet  it  and  a  remodeled  two  apartment  building  in  Chlesgo  t^lth  a 
i5,S50  fsortgage  againet  It.     There  wee  no  ^videnoe  of  the  vslue  of 
either  i^roperty  and  no  way  of  knowing  the  ^ftlwe  of  defendant's  interest. 
I*ttnitive  daaagef  fhould  be  related  i»  &  j»iaa*s  i*«.alth,   thmt  Is  the 
reitaon  for  admitting  testimony  ae  t©  his  wealth,  otherwise,  an 
allow»n©e  against  two  men  of  the  suae  daaagee  under  the  saiae  circumstances 
might  be  ell^t  punlelaaeat  for  a  rieh  one  and  a  erushing  punishaent 
for  a  poor  one.     Punitive  daaagee  arielag  froa  the  oomsaieslon  of  a 
0 rime  have  been  ffleasured  against  the  fine  provided  by  law  for  that 
oj**-!*®*     Sthelmaa  v,   Hawalt.   S98  111*  19t,   a«  a  meaae  of  deteraining 
its  falmeae.       Mere,   th^sre  is  no  toa®is  for  teetlng  what  we  oeneider 
the  probable  punitive  daaiagee  in  the  verdict, 

Defendant  eoiaplaine  of  tjrejudlolal  argument  to  the  jury 
by  ©lalntiffU  oouneel.     nalntlff  saye  that,   assuaing  for  the 
purpoee  that  the  ai^^Ufflent  "had  seme  of  the  aepeeta  of  being  pre  judicial 
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and  w&«  not  based  on  th«  9"vl!a«no«*  there  wouia  still  be  no  Jastifi- 
eatlon  for  rerersal  of  ttia  ©asu.  Soae  of  the  argument  by  plaintiff  •g 
counsel  w«a  lamropep  and  the  trial  eourt  should  have  protected 
defendant  by  sustaining  objections  which  ^ere  m&cie,  Instructing  the 
jury  to  aiaregsrd  the  portion  objected  to  and  admonishing,  «s  hs 
did  ones,  pl&intiff's  counsel  upon  each  offense. 

F©p  the  principal  reasons  th«t  th#  giving  of  certain 
instructions  ir»s  reversible  error,  gind  because  of  the  defielenoies 
In  the  proof  of  dsaages  and  the  basis  for  ©xeas-plary  damages,  the 
judgment  is  reversed  snd  the  cause  remanded,  we  need  not  consider  the 
fluestlon  whether  or  not  the  verdict  is  against  the  manifest  ireigHt 
of  the  evidence* 
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WALMB  J,  auMMiNas  and.  Di^ii^L  G,  nnsm,  ) 

a«  HeoelTere  of  vhlcag;®  ^llisrays  Cloat>any,  \ 

a  CorDoretlon,   and  ) 

) 

EMAHP  J,    FLEMINO  aM  CHAHLSIS  H«    ALBEHS,  ) 

aa  Hee«iTere  of  Chicago  i^ilvay  Coo^any,  ) 

Oalian«t  and  South  Chloego  Hailwayd  Ooanseny  ) 

anfi  l^e  Southern  ^ti»o®t  Hallway  Oomnaxij^  ) 

eorpor<3tlon8|   doing  business  ae  (%loago  ) 

Stti^ao*  Lin».8,  ) 


H%  juaties:  ttist  mlivimjs  ths  ©fihioh  or  rm  aeimf, 

this  Is  a  uerieiial  Injury  action  in  whieh  the  trial  court 
airectod  &   verdict  for  aef«ndanti  at  the  close  of  plaintiff* s  csee 
snd  tnt«r«a  Judgm«nt,  fro®  vhioh  plaintiff  appeals.  %8  charged 
thiat  while  in  the  exeroiee  of  due  care  tthe  wb.&   injured  ae  a  result 
of  the  negligent  operation  of  defendants*  street  car, 

Oefendante  adait  that  the  ©▼Idenee  oroperly  considered 
on  their  motion  tended  to  prove  their  negligence,  %ey  stand  on 
the  proTjoeitlon  tbat«  ae  a  natter  of  law,  there  is  no  evidenoe 
tending  to  prove  plaintiff's  due  csre. 

Plaintiff,  6S  yesre  old|  wearing  glaasse,  wa«  etruok  by 
defendants •  etreet  car  at  Lairrenoe  and  Klldare  avenues,  Chicago, 
Illinoie,  at  about  10  !*♦  M^,,  whllfs  she  was  cross^ing  Lawrence  avenue 
in  the  rain,  carrying  an  ueibrella*  Ab  she  came  to  the  north  curb 
of  Lewrenoe  avenue,  walking  eouth  on  the  ^rest  side  of  Kildare 
avenue,  8he  eaw  the  street  cer  about  a  block  away  approaching  froa 
the  wept  Oft  the  esetbound  tracks  on  the  south  aide  of  Lawrence 
avenue^»  3he  co^.senoed  to  arose  L^ws^nce  avenue,  irtiile  ehe  k»pt 

looking  at  the  approaching  ear  and,  when  between  the  watt  and  east- 
bound  tracks  witH  the  oar  about  3  or  4  houses  «way,  ehe  saw  the 
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aotorfflgn  and  others  on  the  front  platform  «ind  th©  fomer  was  looking 
»Vfty  f2*offli  the  dlraotlon  in  whioh  th«  etr«»t  ear  msls   traveling. 
About  this  tl«e  the  oar  eeen^sd  to  sslaeken  speed,  l»ut  then  oaae 
on  ffieter  snfi  she  eGntinti<rd  south  in  front  of  it  and.,   ae  she  waa 
about  to  "get  off*  the  eeetboond  rails,  taming  so  ««  to  be  in  a 
position  to  ImmpA   the  qsht,   she  i>f%s  etruek  b:r  it@  right  front  end* 
Her  teetinony  wae  eorroborated  toy  a  paeeenger  vho  stood  at  the 
motoraisn'fi  side,  saw  plaintiff  froa  the  tl«e  she  left  ths?  north 
eurb  until  the  inpaet  au»d  ilui  esys  that  the  sotoman  vas  looking  to 
the  right  and  not  sdieiad  ae  plaintiff  came  to  the  eastbound  rails, 

Plaintiff  does  not  (Seny  th©t  she  was  r«cuir»d  to  provt 
her  due  care  as  an  SLleaent  of  her  case  separate  froa  defend^uits* 
negligenoe,  fhe  evi-^ene®,  taken  as  true,  does  not  tend  to  prove 
her  due  oare,.  JafefiHa  ▼•  ghioago  City  s^il^&y  Co.,  m2   111.  22S; 
B2£lfl3ML_Mij:*  '•  Hiohardson.  285  111.  Asp,  586;  Huaeej.1  t, 
n<^MHmn»    SOS  in.  App,  n;  National  Bttiiaere  tank  of  qhieago, 
MS£»  y.  Cuaaings.  SIS  111,  %»p,  21g,  The  Inferences  which  nsm   to 
favor  her,  but  really  do  not,  are  thi^t  she  depended  on  the  osoterman 
steing  her  and  avoiding  striking  fter.  (Mortally  A&mr.   v,  aiohr^rdson); 
and  that  the  motorman  wee  looking  aimy  froa  the  direetion  the  car 
was  traveling,  as  to  this  inference  the  rule  ie  that  she  should  have 
used  additional  o&ution,  for  the  aptoraan's  negligence  alone  does 
not  deteraine  plaintiff's  due  eare.  MSSSH  ▼.  '^ichardaon.  308  111. 
App,  11, 

All  the  oircunstanoes  of  this  unfortunate  aecident  created 
a  dangerous  condition,  placing  on  plaintiff  the  duty  of  crossing 
Lavreaee  avenue  with  care  oo^anjensurate  i?ith  the  danger,  Hussell  v, 
i^lohardson,   since  the  evidence,  taken  as  tniof  with  the  inferences 

therefrom  considered  soet  strongly  in  plaintiff's  favor  does  not  tend 
to  prove  that  she  was  in  the  exercise  of  due  care,  the  court  properly 
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dlre«t«d  a  YArdlet  for  d«f«a^&nte  and  th<»  Judgment  Is,  thertfop®^ 
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oifY  or  emoAao,  ©.  municipal 
corporation. 


This  Is  t  ptrsonal  injury  action  trith  v«rdl®t  sM&  jttdg^«nt 
for  'S500,*     The  City  offered  no  ®vld«ae«  at  th©  trlsl,   and  lias 


l*l«lntlff,   SI  y«ar8  olfS,  on  her  way  from  h«r  home  to  wos*, 
walked  south  on  tho  tent  eldowalk  of  Laramie  av€>nuo  in  Ohloago  to 

Its  lnti»r®totlon  with  th«  north  sldo  of  OMo  street  ».na  tujmod 
west  into  tfeo  lattor  to  oress  Larsailo  anrentto  for  a  acuthtoound  bus, 
Sho  foil  an*  ir^s  injurod  when  h#r  foot  rosehod  a  point  wti»r«  tli» 
f  irsit  copatnt  «iaoirallc  ©lab  «®®t  of  tiie  ftttrfeston®  luad  pullad.  away  ^ 
from  and  was  2|   Inches  lovor  tlten  th«  nasrt  slab  to  the  asitt,     Tha 
day  wse  dry  and  elaar  and  the  was  looking  out  twsrard  tha  street, 
"^atehing  where  1  wee  going*  ant,;  seeing  a  hus  eomlng  she  oulekened 
her  pace  and  a  few  etepe  later  fell,     She  had  almoit  fallen  at  the 
saiBe  plaoe  a  ^eek  or  two  before  and  Jcnew  the   ',dlfferenee  in  leYeX 
wae  there,  but  for  a  ^oaient  did  not  retseraher  it  and,   although  It 
ws^s  sunken  enough  to  Tae  seen,   she  was  approaohing  to  the  west  on 
the  higher  level,   the  sunken  elafc  away  fro®  her. 

The  Slty  In  Its  brief  says  the  only  claimed  defect  wae  the 
dlfferenee  In  the  le^rel.     The  charge  in  the  complaint  Is  that  the 
City  negligently  "allowed  said  sldevalk  to  be  depressed  uneren  and 
at  a  aaterlally  different  level*,  and  plaintiff's  testimony  Is  that 


5*5? 


,r 


,  y-motk  t*A  «o«t  ^»w  n»ii  ate    ,&Xc  »'J«»t  f?^-    ,t^iJfiisX"? 

^^i  snc^3fif'£»tii  ^il*   lo  t9t^9  <l«Xii  iX^i^&la  #n9gi«e  ^««ii^ 

^  TEUfOit  t»o  $|lLtik}Ol  »j8ir  •!(«  ftDu»  *i«©Xe  btu  tnB  aaw  X«A 

■.^  t^cfffn  S'??!  »iP     »JX»^  nw^mX  bc^J  ^^n*?  •Oftfj  t«if 

X«V!^u   ni  ^aitar.  W»fl3?  &««  »*rctt<i  ow*  n<6  'r  »««• 

ita  *a««  9sii   Gt  ;|olds^r*?:r-^^   few  eni?    ,afit»a  e-^  oJ  ii^^fc-ofle  najfm/B  »«v 
♦atSi  K«vft  ffiiXa   flajfnce   ©riJ    ,X«v»X  «t»ifsiil  ©iW 

«iStf  J«rit  el  raij^Xea©*  «trf?  iii  »sf>5ila  «rit     ,X«v»l  i^di  nl  •©urtsltlB 
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one  eXal>  lund  pollvd  ammj   f t^n  and  h&&.   atank  lov«r  th«n  th9  next  sl«b« 
the  cfttestlon,  tli«r«fo2»e,  1»  not  or^oleely  as  the  City  pute  It, 
whether  It  wae  gollty  of  negllgenee  for  fsillng  to  reisRlr  the 
^iffsrenee  in  the  level  of  the  adjoining  slabs  af  the  eiaflnralk. 
There  le  no  question  rmlsed  es  to  plaintiff's  due  care  or  lack 
of  notlee  of  the  eondition  of  the  tiaevixlk.  Many  oases  are  olted 
by  both  parties,  but  we  believe  th^t  the  aeoieioneof  the  P'iret 
l«Lvl8ion  of  thli  Court  In  Orban  v»  Pity.  S15  111.  App,  144,  and 
lul^n  V.  City,  Slf?  111.  %P»  525,  end  the  s«ppe!8e  Sonyt  eaee  of 
lM1?,f  ^.  .^^y,,-gi:,„^»1-lfT,Ulff  364  111.  077,  are  suffleient  muthorlty 
for  our  oonclusion  th^jt  we  oannot  hold  ee  a  matter  of  law  that  the 
Olty  wee  not  negligent  in  failing  to  re^selr  the  defect  in  the  eide^allc, 
in  the  instant  e^ee^i^ieh  led  dlreoly  to  the  street  &n&  t«here  one 
slab  had  t^ulled  away  fro«  and  had  sunk  2   or  El  inohes  lower  than 
the  one  next  to  it* 

fhe  Judgment  ie  aoeoraingly  af filmed, 

J»9©WMf  AFrlWi©, 

HESSL,  F.J,  mn   B»HI1S,  J.  SOHOB^,^ 


Off 


,-i  o;r  txna  •no  •HjT 


*26i^  ^9/   ^A.  829 

^_J  Aa/  _»—   -^— 


SfSVE  JANITCH, 

Appellee, 
▼. 


000 A  COLA  30TTUHG-  C0»   Of  CHI 0.400, 
XKC,,   E  corpora tion,  ) 


APPEAL  moM 

rnniGlP AL  COURT 
OF  GHIOIOO, 


Appellant.       )  -"^Z  li^  ^^^_  ^  ^ 


MIU  JUSTICE  KXLEt  MLITIItlP  fil  OPIRIOH  OF  fHa  SOUHT, 

fills  la  a  pereon&l  Injury  and  property  damage  aotion  and 
eounterclaiiR  for  property  daiaage,  tried  without  a  jury,  Tiiere  waa 
Judgment  for  plaintiff  for  t22&  find  costs  on  the  atatefaent  of  olala 
and  ©gainst  defendant  on  the  counterolalm,  Defendant  appeals, 

December  31,  1940,  about  5:30  F,  M,,  plaintiff  while  driving, 
in  the  rain,  south  on  Qanal  street,  ®5  feet  wide,  earn®  to  e  stop 
in  obedience  to  the  red  traffic  control  light  &t   Monroe  street, 
which  is  30  feet  wide.  In  Chicago,  Hlg  ear  %rsiS  about  7  feet  east 
of  the  west  curb  and  eeireral  feet  north  of  the  traffic  control 
signal  post  on  tr^e  northwest  corner,  i^ast  of  his  car,  also  stopped, 
W8S  a  ssouthbdund  bus  which  blocked  his  vision  to  th#  e&st,  when 
the  light  changed  to  green,  the  teas  and  plaintiff's  c&r  oojsmenoed 
moving  south.  The  bus  stopped,  plaintiff*®  ear  moved  on  and 
collided  vrlth  defendant's  truck  going  ifs-eet  on  Monroe  street. 

We  are  not  -asked  to  weigh  the  evidence  and,  oonsecfuently, 
shall  decide  only  the  question  of  law  whether  reasonable  tainds  would 
come  to  no  other  oonolttsions  on  the  evidence  but  plaintiff's  con- 
tributory negligence  anti  lack  of  negligence  on  the  part  of  defendant* 

fhere  Is  eviafsnce  In  -lalntlff •  s  behalf  thst  when  the 
signal  light  changed  to  gre^^n,  the  bus  started  and  then  plslntlff's 
car  did  so;  that  the  bus  wss  sheari  until  It  reached  the  first  rail 
of  the  westbound  tracks,  when  It  stopped  as  thoiigh  to  laske  s  left 
turn  and  plaintiff  continued  on  In  first  gear,  about  six  slles  sn 
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tsuoo  jA«fin«ft?^{ 


tiit» 

( 

^lOTIMt  8vm 

,e9XX*«[«(A 

•▼ 

u  AJOO  aOOO 

,*n«II»qqA 

baa  aolimi  n^&itaJb  xii^QO^q  bmt  xtulal  lMM9Vf<s:,  a  ai  aiilT 

ttXsXo  tc  t(r»ai«^j3l«  eiiiT  cio  a^soo  boM  dSS$  tot  lti;raXjiX<|  tcl  ^ruesstot 
•  tX.s«6,Q9  fn&&n9leQ     .fsXaXontc^aueQ  9ri^  ac  iambni^^mb  taalmiJiM  bam 
,8flXvXi6  9ltM:it  lliJttl&Jc    »»      .i   OSJd   Jwoda    ,DfeX    »X5  lacfMOta 

qe^s   H  ot  sfluio   ,«&lv  ;^99l  dft   «?«>>««i^s  XsiieO  ao  d^uo*   «fii«i  til^  al 

,t8>«^^8  ao^noM  ^a  ifd^iX  Kn^neo  eXtlA'Xif  bat  •At  o$  •oa»Ub«40  jlI 

jTaa*  imt  S'  Sisod»  ««ir  iro  tlH     .o^aeixiO  nX   «»l>Xv  Issl  OS  ftX  dolilir 

XotJflco  cl'tlM?  BSU  lo  Ai'ioa  )99\  lannya  bam  tf^wa  *••»  vd^  to 

,J>9qqo^e   osXe   «i30  siil  to  taa^      «rt9inoo  ls««itf^oii  s^H^  nc  ^eoq  Xxflsi* 

fl@jtr^     .jr«a«  sifit  ot  noXatXT  sixl  Aojioelfir  ileXitw  9uti  £xw6dxi;ruca  a  agw 

I)9&nengeo9  %&o  t'tll^rflXftXcf  ^<u  tiKf  «ii^    «n«*rtB  oi  b^^j^suULo  $^IX  mdi 

i,t»»tS%   9o*tnQM  no  ;f«6w  s^Xog  jCoxrc^  •*taa6ii9')ft6  iUXw  ft^AXXXoa 

^XX^itatJOASiioo   ,&iiB  9oa9£>irs  9x1^  xf^Xtfv  o^  bt*i»B  ton  •ra  aW 

£Xi/ov  ubnis  9X<fsixoa^9*x  *(»xi^9£tw  itaX  to  aolianup  9x1}  xXno  9fiXoa&  XXjsila 

-noo  a*t"iXir«l*Xi5  ■ftf^f  9o«©fcXv9  eriJ  no  anoXaiiXonoe  maitto  on  cJ  aoi^a 

^itt»bBf»ytib  to  ;r«iaQ  9ii*  DQ  99a9§ll.^9a  to  jtoaX  fi«s  aong^XXsc^fl  XTO^w^iX"*^ 

imW  Hftilw  ;t«ii;f  tXailwd  »'lti*nX«Xq  oX  9Afi9&Xv9  aX  woxfT 

8*ttX$nX«X(::  ii«/l;f  £»iiA  l)«it'ic<ira  «»d  sdif    ,0^9*13  oi  J^alUMla  tAjill  XacqiXa 

XXsn  tartXt  tuit  b^tlsat^n   31   IX^Tiw  hn^Az  a.9W  aiKf  9d^  ;r«iit   ;oa  JbX6  ^aa 

}t9X  a  93fa»si  ot  A}iji«id;t  sa  b9Qqo99  ^i  iMiriw  ,9jfC0Ai^  fiiufocT^aav  ad;^  t« 

<m  BfJtn  vfg  Juoda   «i/)98  ;faiXt  ai  ao  ItaainXiriloa  ttX^niaXq  £>iu  anuf 
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hour^  and,  plaintiff  ai^ftlng  th©  trueit,  ttopoed  "on  &  dot"  between 

the  west  and  east  tracks  In  Monjroe  street;  that  the  truck  went  around 

the  bus  to  the  wrong  side  of  the  street  ?nd  then  **klnd  of  swerved**, 

turned  In  agsln,  oould  not  stop  and  hit  plaintiff's  car;  and  that 

the  truck  driver  adjaltted  driving  through  the  aratoer  light  at  15  miles 

per  hour.  This  evidence  wss  sufficient  to  neke  oat  plaintiff's 

gy|M  ls,&ki  Q^fi«. 

There  is  further  evidence  that  plaintiff  drove  into  the  Inter- 
section, though  the  light  was  In  hie  favor,  while  unable  to  see, 
because  of  the  rsosltlon  of  the  teus,  whether  there  wss  any  westbound 
traffic  entering  or  in  tht  Intereeotlon,  Grown  Name  Plate  ^  H&nu" 
facturlng  Oo.  v,  Psmmerlch.  279   111,  App,  103,  cited  by  defendant,  is 
not  apolloitble  since  there  were  no  traffic  control  signals  at  the 
Intersection  there  Involved,  Plaintiff  did  not  isove  while  the   bus 
t^alted  (Ciiolllon  v,  L«gn8fsfield.  171  So.  194  (La»)  ),  nor   try  to 
*'beat"  the  bus,  rhpaae  v,  ^^oberts^  144  So,  70  (La.),   It  is  true 
plaintiff,  because  he  oould  not  s®«  e«,et  for  traffic,  'srae  bound  to  be 
sBore  cautious,  Reasionsbla  men,  however,  might  differ  in  their  views 
whether  proceeding  in  first  gear  at   six  miles  an  hour,  able  to  atop 
"on  &   dot*  •■^8.9   not  sufficient  osutlon  under  the  clreumstancea.  Plain- 
tiff could  not  rely  upon  the  bus  driver's  prudence,  but  ageln  reasonable 
men  might  question  whether  steylng  under  orotection  of  the  bus  until 
it  had  crossed  most  of  the  north  half  of  Monroe  street  and  then  moving 
out  and  able  to  "stop  on  a  dot**  •w'as  negligent  conduct,  "m   believe 
these  were  cjuestlons  of  faot  for  the  trial  judge,  Since  there  Is 
evidence  that  the  truck  driver  drove  through  an  smber  light  at  15  miles 
per  hour  in  the  rain  at  5:30  P,  M,  on  Deoember  31st,  we  believe  the 
Question  of  defendant*®  negligence  v®8  also  one  of  fact  for  the  Judge, 
This  evidence  was  sufficient  basis  upon  which  the  court  could  find  that 
defendant  was  not  lawfully  in  the  intersection  and,  accordingly,  not 
entitled  to  the  advantages  under  Par.  129  Motor  Vehicle  Law,  (Chap,95i, 
111^  Rev,  Stats,),  The  Jud^ia^nt  Is,  accordingly,  affirmed, 

JUD&MffiKT  AfriRM£.D. 
H&BiX^  F.J,  4ND  BUML,  J*  CONCUR, 


r 


t 

AmfO<sA  ^««v  aLawn:?  943  Jailcf   ;i?«arit«  ^etnoM  al  Bjitunt  ^«a»  feas  ;^«»v  exit 
S»Ai  &A«   jtt^o  a'ttWclsXrr  ^irf  bna  qois  ica  bluoo   ,fliA|)ii  at  h9truft 

-<t«^-f3i   fti#   aa^iJi  ©relit    t\iftilmt<i  JfawW  »c«nf»f^ltr«>  •s»xt»'xif1;  «J  <rx»ifT 

«««i  it  *Ji««if'  oXiiJv   ,>tov«l  nM  nJt  new  9i!sll  <»d^  fisiferti    ^nclioff 
btsutt^'tumg  i^m'Wm  'Sit-m^S  •x^rfijsriv  ,ft«»cf  »ri[J  to  «oi#l®e<i  til;;  to  •ito«8stf 

«i    ,;?«»feH»'^»fe  TSef  6*^i»  <^i  *t^M*  *fll  ers   ,4ff#tftlWI^   '^   .S^JHfilBttifllft 
0iia*  >tj^  sXjsiigiB  loTJft©©  slllAt?  cm  f'tww  »Tt»<J*'  eonie  «X<f«olXo:c«  *o« 

»ii*sJ  «i  n     ,{.i»J)  or  ,e«  i»*x  ■g^'istfoH   iiv  iiaiinffr     *wrtf  ©AT  "jTsstf* 

»€f  «j*  .!»f5W'«w^  sjBif  ^tiittsff  *i<it  ?««»  ei>«  'ten  frifi«e  »ri  »»o««*cf  ,.t'^i^ifXAl<j 

ioJ>:s  c?  «»Xtfj8   ,*rifeii  us  8#It«  xid  #•  *tB«8  #a««Xt  nl  ^Xo»«»e?q  •x««U'«4v 

»i6f«fie8j<»i  ftX3§.»  #ir<f   ,«»«rf»fr«nt{^   g'-fftvitfe  amf  offif  n©^«i  xX«*i  *»ii  6I»«e  tlW 

Xi^Tnu  ^£r£f  «^.|  1;«i  fsc^f^sfiTcrtQ  *i«Ae£>  iplt-«^*  t^iil^iivr  Bcttn9»9  f^iim  «•■ 
yifit^sft  fi>''?    jr.?^   J^^ft-^t*   »«itii«fM  to  tX«d  AfntiH  trilf  to  ?«io«  6«t«o^o  b%tl  tl 

81  ©fw.-i^  «io«X«      «ft:gi^*t   IftH*  »^J  Tot  t#«t  to  itaol#a«ifn  fnsw  «»Mtt 

«*»rtt  *y»xx«d  «v  ^i&m  ^«^s»»»(r  ft©  ,«  ,«  OS  Id  ^  A  utM-i  mi$  at  itscA  i»c 

,'^-Si^al   a^t  net  9«>fi'^  *kti  «0ti  ^ia  itisf'  ^^fti^itJtmt  a*9iiB&ii«t9&  to  nftlfft*»» 

^«dt  6nil  &X«90  titf«8  «f^f  jfoMw  ttootiar  %t9Ad  fti'^t9Jt'\tate  amif  «»»Q«£»ir»  alifP 

^oB   ,Tl$fliMoi>ei»   ,&rriA  lmifcMi«v4#«X  »xj:r  &t  xXi«rtv.«X  ron  •««  tnidbiiAtsfc 

,|ks^^*<tari3)    ,^-    •  ""ranj^v  i^Mf<»A  esx   ,t««5  <i«fiiw  •«t:^afiY54  »iiir  et  ft9X»Xtc« 

•  •         Xtla    ,lX^X5<xo«0s   ,»i  ini^m^biti  •'*'     ♦(♦•1«*S   •T«H    *XXI 
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SUKBSAM  HSATING  CCMPANY,  Inc,, 


aintiff, 


EDWARD  \U  and  MAEY  C.  CByfiBSHS.     >.- 
and  GEORGE  and  ANNIE  TOMES  et  al*, 

DotttOidillits . 


y 


/*• 


ALBERT  K,   LAiCE, 
PIBSR  A,  GROSSO4/ 


Petitioner, 
Respondent, 


APPEAL  OF 

AISBRT  E,  um  and  GSORGK  and 

ANNIE  TOMBS, 

Appellants • 

PSfgR  A,  QROSSO, 


) 

]321I.A.  629' 


) 
) 
) 

)  APPEAL  FROM 

) 

)  CIRCUIT  COUHT, 

)  COOK  eoowTY. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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Appellee, 
MR.  PRESIDING  JUSTICE  FiilESD  DELIVERED  THE  OPINIOH  OF  THB  COURT, 

In  Aogiutt  1932  plaintiff  filed  a  bill  to  foreclose  a 
fflsclianic»a  lien  against  property  known  as  55  West  Burton  plape, 
Chicago,  for  the  Installation  of  a  furnace  costing  4>412,  of  which 
amount  $120  had  been  paid  on  account.  The  furnace  was  ordered  hf 
Bdward  <^.  Chambers  and  wife,  parties  in  possession.  Title  i» 
the  property  was  in  George  &M   iVnnie  Tomes,  who  on  Mpril  17,  1924 
had  executed  a  trust  deed  to  the  Chicago  Title  and  Trust  Company 
for  some  $9,000.  Albert  E,  Lake  was  the  owner  of  tlie  notes  seeurad 
by  the  trust  deed.  The  coaiplaint  to  foreclose  the  mechanic's  lien 
aade  the  holders  of  the  notes  parties  defendaM  as  "unknown  owners 
or  holders,"  Lake  had  no  actual  knowledge  of  the  pendency  of  the 
Bieehanic's  lien  foreclosure  proceedings  until  long  after  the 
decree  was  entered,  and  the  Tomes  contended  that  they  had  x^t 
been  served  with  summons.  After  decree.  Lake  and  the  Tcaaes  filed 
petitions  to  set  aside  the  decree,  and  motions  to  strike  their 
petitions  were  allowed  by  the  court.  The  facts  pertaining  t# 
that  proceeding  are  fully  set  forth  in  our  opinion  Ro,  41633 


iCT^r^ 


'ff. 


<* -  ■■ 


^T)-a"Ut/  11  <  *      lihL.S.Xi 


."J'ijoljaGqes;-! 


i£©l.  ^lii^^Ji  siii;;r80&  ^^osit^ijl  &  to  UKjJtcfaXiJKtatii  acid'  lol  ^ogaoliiO 

•K'?I  ^S'i  Xi:^  ^_  &>r-io^£  «.fea«A  turn  »s*to&fi  at  ftaw  ^^eqeiq  adit 

.--■ta^ii  Sat"!'  ^-j...   .ji]^»M3  as*  o;)-  h^&b  iSiisvi;i  «  ib«;tj^&sx9  A«l 

^rmteE  ssion .onwo  arfj  ««ii?  6^M  ,a  d^^dcflA    «auo,^ij5  aeoe  lol 


-:^ 

filed  December  30,  1941^  and  need  not  be  repeated  here*  Jpon 
the  appeal  prosecuted  by  Lake  and  the  Tomes  we  reversed  tbe 
order  of  the  court  sustaining  tlw  motions  to  strike  their 
petitions  and  remanded  the  cause  with  directions  that  the 
motions  be  overruled;  that  respondent  be  required  to  ansi^er  the 
petitions  and  that  a  hearing  be  had  thereon  as  to  the  Jurisdic- 
tional facts 5  "that  if  the  court  should  ultimately  find^  after 
I^aring^  that  no  valid  service  was  had  upon  petitioners^  ttB 
decree  be  vacated  and  set  aside  in  accordance  nirlth  the  prayer 
of  the  petitionsj  or,  if  the  court  should  find,  after  hearing, 
that  it  had  jurisdiction  of  petitioners,  the  decree  be  ordered 
to  stand  in  full  force  and  effect."  The  cause  was  then  redocketed 
and  a  hearing  was  had  before  Judge  Cornelius  J,  li^rrington  who, 
pursuant  to  a  hearing  upon  the  jurisdictional  facts,  found  that 
the  defendants  Oeorge  and  Annie  Tomes  were  not  served  with 
sumcions,  and  ordered  that  the  decree  theretofore  entered  August 
12,  1937  be  vacated  and  set  aside  and  that  leave  be  given  George 
and  Annie  Tomes  to  plead^  answer  or  demur  to  the  bill  of 
complaint  within  30  days* 

Following  that  order  Peter  A,  Orosso,  respondent,  en 
June  2,  1942  filed  a  petition  to  vacate  the  order  entered  liy 
Judge  Harrington,  and  for  a  rehearing,  wherein  he  alleged, 
inter  alia.  "That  since  the  aforesaid  hearing  and  the  entry 
of  the  aforesaid  order,  respondent  has  gained  access  to  the 
records  of  the  Sunbeam  Beating  Compaay,  Inc.,  which  up  to  a 
few  days  ago  and  for  some  years  prior  thereto  were  in  the 
possession  and  custody  of  the  American  Radiator  and   otandard 
Sanitary  Corporation,  at  its  principal  office  in  Pittsburgh, 
Pennsylvania,  and  of  the  said  records  at  the  time  of  the 
hearing  respondent  was  wholly  ignorant,  and  by  due  diligenfie 
could  not  have  produced  in  courtj  That  an  examination  ©f  said 
records  discloses  that  the  said  George  Tomes  and  Annie  Tomes 
were  served  with  summons  in  the  aforesaid  foreclosure  proceed-* 
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ings  and  had  actual  Imowledge  of  said  proceedings;  that  wltMa 
two  weeks  of  service,  to-wit,  S«pt«qjljep  15,  1932,  Annie  Tomes 
called  at  tJie  office  of  the  attorney  for  the  plaintiff  at  which 
tlMie  she  discussed  the  proceedings  with  him,  paid  $50,00  on 
account  and  agreed  to  liquidate  the  balance  of  the  account  in 
installments!  that  thereafter  and  on  several  occasions,  the  said 
George  Tomes  and  irmie  Tobias  were  contacted  in  person  by  a 
representative  of  the  plaintiff,  who  on  such  occasions  discussed 
with  them  the  foreclosure  proceedings 5  that  the  attorneys  for 
the  plaintiffs  wrote  to  the  said  George  Tomes  and  Annie  Tomes 
subsequent  to  the  service  of  soiamons  in  which  letters  th®  said 
George  Toaes  and  Annie  Tomes  were  advised  of  the  said  foreclosure 
proceedings  and  that  in  response  to  one  of  said  letters  tiie  said 
Annie  Tomes  wrote  a  letter  in  which  she  pleaded  poverty  as  an 
excuse  for  her  failure  to  make  payments;"  and  it  is  alleged  that 
in  making  the  representations  in  their  petitions  the  Tomes  swore 
falsely,  and  upon  the  hearing  testified  falsely  with  respect  to 
the  question  of  service,  arwi  thus  imposed  upon  the  court  and 
irduced  the  order  before  Judge  Harrington  by  perjured  testimony. 
The  petition  for  rei^aring  was  thereafter  deferred  over 
the  suEsiaer  vacation,  and  in  fall  the  matter  came  up  for  dispo3i« 
tlon  before  Judge  valter  J,  LaBuy,  wJto  had  succeeded  Judge 
Harrington  as  chaiwellor*  On  the  hearinyg  before  Judge  LaBuy 
Gross©  sought  te  prove  by  A*  S#  Franisenstein,  an  attorney, 
timt  Annie  femes  came  to  his  office  on  September  15^  1932^ 
shortly  after  the  purported  sumaons  was  issued,  gave  him  a  $50 
tax  warrant  in  part  payment  of  the  laechanic's  lien  indebtedness, 
and  agreed  to  pay  $10  a  month  thereafter;  that  upon  default  la 
the  subsequent  payments  Frankenstein  wrote  two  letters,  one 
dated  December  14,  1934  and  the  other  /.ugust  22,  1935*  to 
the  Tomes*  suRimer  residence  at  Kew  Carlisle,  Indiana*  asking 
thi«B  to  make  payments  on  the  furnace.  The  Tomes  lived  in 
Chicago  and  their  address  in  the  city  was  undoubtedly  known  to 
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Frankenstein,  TJbero  is  notiilng  in  the  record  to  Indicate  why 
hs  should  have  written  to  them  in  New  Carlisle,  Indiana, 
especially  in  December  1934,  when  presumably  they  would  not 
have  been  occupying  their  sums^r  residence  there.  At  any  rate, 
both  Mr,  and  i^s.  Tomes  denied  ever  l^iaving  rsceired  a  letter 
frcaa  him,  ^uoother  witness,  Herbert  C,  Cumtidngs,  testified  that 
he  lived  at  Elyria,  Ohio,  ^s  attorney  for  Gunbe^i  Eeating 
CoiBpany  from  I928  to  1939,  that  be  vrrote   a  letter  to  Itr,  Tones 
February  11,  I936  t%   55  islest  Burton  place,  asking  him  to  see 
Mr,  Irwin  P*  Lewis,  an  associate  of  Frankenstein,  and  in  which 
be  stated  that  in  I932  he  had  discussed  with  ii'omes  the  dis- 
position of  the  Hen  and  had  received  Tomes'  assurance  that 
the  indebtedness  would  be  paid.  Another  witness.  A*  T.  Boberts, 
who  was  a  collector  for  the  Sunbeam  Heating  Company,  testified 
that  in  August  I932  he  called  on  Tomes  in  Stew  Carlisle,  Indiana, 
and  asked  him  to  execute  a  mortgage,  .vhich  Teices  refused  to  doj 
that  in  September  I932  he  received  a  telephone  call  from  a 
person  whose  voice  he  recognised  as  that  of  Mrs,   Tomes,  wherein 
she  told  him  that  they  had  been  served  with  a  summons,  and  that 
he  referred  her  to  Frankenstein*  iloberts  hft4  previously  talked 
to  ^s.  Tomes  only  once  and  never  before  over  the  telephone.  It 
Is  therefore  highly  improbable  that  he  would  have  recognized 
her  voice.  The  foregoing  testimony  was  offered  in  support  of 
the  allegation  in  the  petition  for  rehearing  as  to  the  newly 
discovered  evidence.  There  was  no  convincing  evidence  to  support 
the  allegation  that  the  Tomes  had  testified  falsely  before  Judge 
Harrington.  On  the  hearing  before  Judge  LaBv^  both  Tooes  aad 
his  wife  steadfastly  denied  that  they  had  ever  been  served  with 
summons  in  the  original  mechanic's  lien  foreclosure  proceeding; 
and  it  is  inconceivable  that  thsy  or  Lake  would  have  permitted 
the  foreclosure  of  such  valuable  property  to  satisfy  the  meager 
balance  of  $292  if  they  had  been  aware  of  the  suit.  At  the 
conclusion  of  the  hearing  Judge  LaBuy  entered  an  order  finding 
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that  the  Tozoes  had  been  duly  served  with  summons  on  September  1^ 
1932,  that  Gross© 's  petition  to  vacate  the  order  entered  by 
Jtadge  Harrington  on  May  7«  1942  and  for  a  rehearing^  be  sustain- 
ed, that  the  order  theretofore  entered  by  Judge  Harrington  be 
vacated,  and  it  directed  that  the  decree  entered  on  .^^.ugust  12, 
X937  stand  in  full  force  and  effect.  Lake  and  the  Tomes  appeal 
from  that  order* 

Xhe  sl^riff *s  return  showed  that  he  had  served  George 
and  Annie  Tosies  at  their  usual  place  of  abode  by  leaving  a  copy 
of  the  sunmions  with  M»  Grandholm  (maid),  a  member  of  their  family, 
a  person  of  the  age  of  ten  years  and  upwards,  at  the  same  timt 
informing  her  of  the  contents  of  the  summons.  In  their  pleadings 
the  Tomes  denied  that  they  ever  had  a  maid  of  that  name  or  that 
a  copy  of  the  summons  was  ever  left  at  tiie  place  of  their  abode 
with  anyone  by  that  name,  or  any  other  person,  They  operated  an 
employment  agency  at  the  address  where  the  purported  summons  was 
alleged  to  have  been  served  upon  them,  smd  also  lived  on  tlw 
premises.  Both  of  them  testified  tliat  they  were  there  substantially 
all  the  time,  and  had  applicants  for  positions  waiting  to  be  inter- 
viewed, which  required  them  to  be  constantly  present;  that  they 
kept  a  record  of  people  employed  by  them  and  for  whom  they  secured 
employment,  and  that  their  records  showed  that  no  one  by  the  naae 
of  M,  Grandholm  had  been  employed  by  them  as  saaid  or  otherwise. 
Instead  of  ordering  their  records  to  be  produced  in  court.  Judge 
fjfetrrington  suggested  that  all  the  parties  and  their  attorneys 
proceed  to  the  Tomes*  place  of  business  and  there  examine  the 
records.  That  procedure  was  followed.  No  person  by  the  name 
of  Grandholm  appeared  on  their  records.  Judge  Harrington  there- 
upon entered  the  order  heretofore  set  forth,  i'hen  the  matter 
came  up  for  hearing  before  Judge  LaBuy  he  indicated  that  "I  am 
not  going  to  go  back  and  look  into  the  evidence  submitted  before 
Judge  Harrington,  I  am  going  f   proceed  on  the  assumption,  what 
has  been  stated  here,  that  the  evidence  before  Judge  Harringtea 
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the  testimony  of  ths  shierltt,   in  svtbst&noe  tJhat  he  served 
th08e  people  by  leaving  the  summons  with  the  laaid^  and  they 
deiqr  that  they  had  a  said*'*  The  evidence  adduced  before  Judge 
Harrington^  from  which  he  made  the  finding  that  soitsEoas  had 
not  been  served  upon  the  lomes,  should  not  have  been  disregarded 
by  Judge  LaBuy^  who  evidently  based  his  conclusldBs  supportlBiE 
a  contrary  finding  upon  evidence  adduced  on  behalf  of  Gross* 
that  the  tcmes   knew  of  the  stiit  subsequent  to  the  tline  that 
sunmions  was  alleged  to  have  been  served  upon  them. 

In  m>^J:§   Yt  gffaffi1i?erg,  3^  111*  App.  463,  plaintiff 
sued  on  a  note,  and  serviea  was  alleged  to  have  been  had  upon 
a  raaid  in  the  hoiite  of  tite  defexsiant*s  son.  ))efezidaat  did  not 
reside  with  his  son  and  subsequently  filed  a  special  appearance 
t©  quash  service «  The  court  overruled  his  motion,  an  answer 
was  filed^  and  upon  trial  judgment  was  rendered  against  de* 
fendant«  On  appeal  the  court  said  that  the  service  was  wholly 
insufficient  to  give  the  trial  court  jurisdiction  of  the  person 
of  defei^iant,  and  held  that  vAere  the  court  has  no  jurisdiction 
its  judgment  is  void.  It  appeared  that  Braaberg,  through  his 
son,  had  knowledge  of  the  suit,  and  a  copy  of  the  suiraioas  was 
Biailed  to  him  at  his  son's  hOK®,  Mevertheless,  because  the 
suDaaons  had  not  been  served  upon  him,  and  notwithstanding  the 
fact  that  he  had  knowledge  of  tlm   suit,  the  court  held  that 
the  judgment  was  void  for  lack  of  jurisdiction. 

It  is  significant  that  Frankenstein  was  present  at  the 
hearing  before  Judge  Harrington  but  did  not  testify.  If,  as 
stated  by  him,  Annie  Tomes  can»  to  his  office  on  September  15, 
1932,  which  v/as  only  two  weeks  after  the  purported  summons  had 
allegedly  beea  served,  and  gave  him  a  $50   tax  warrant  and  agreed 
to  pay  ^10  a  month  to  make  up  the  balance  of  the  indebtedness, 
and  he  subsequently  wrote  two  letters  to  the  Tomes  at  their 
sumeier  heme  in  New  Carlisle,  Indiana,  it  is  strange  that  he 
did  not  so  testify  before  Judge  Harrington.  That  witness  was 
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available  to  Qrosso  upon  the  first  hearing,  and  could  have  been 
produced  before  judge  Harrington  by  the  exercise  of  ordinary 
diligence « 

The  Tomes  and  Lake  have  a  substantial  interest  in  this 
property;  the  former  are  owners  of  the  equity  aai  Lake  if  the 
owner  of  scaie  $9*^00  of  notes  secured  by  a  mortgage  on  property 
alleged  to  be  worth  $19,000.   Judge  Harrington,  after  a  full 
hearing,  fouzui  that  the  Tomes  had  not  been  served  with  subusabs* 
The  newly  discovered  evidence  adduced  before  Judge  LaBuy  tended 
to  prove  only  that  the  Tomes  knew  of  the  suit  after  the  sheriff 
had  Bade  his  return.  That  circumstance  in  itself  would  not 
have  warranted  the  granting  of  Grosso*s  petition  and  the  order 
entered  thereon.  Uor  would  the  scant  testimony  of  Roberts^ 
that  ]£rs.  Tomes  admitted  over  the  telephone  tiiat  she  had  beea 
served,  warrant  the  reversal  of  Judge  IMrrington*s  finding  as 
to  service,  and  the  entry  of  the  order  from  which  this  appeal 
is  taken. 

For  the  reasons  indicatea,  the  order  of  the  Circuit 

court  is  reversed  and  the  cause  is  remanded  with  instructions 

to  allow  the  motion  to  quash  summons,  vacate  the  decree,  allow 

defendants  to  plead,  answer  Or  deoor  if  they  see  fit  to  do  so, 

and  to  proceed  with  a  hearing  of  the  mechanic *s  lien  suit 

upon  its  merits. 

OEDSR  REVSBSED  AHD  CAUSE  BEMANDED 
WITH  IKSTRUCTIONS. 

Seanlan  and  Sullivan,  J  J.,  concur « 
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GOLDIE  BUEHL^,  ^^^..-^^^  3  21    i  » A.    U.O  W 

App«li«e,''''°"^'>^4.   APPEAL  FROM  SUPERIOR  COtpnJ, 

)  """"'*^„^ 
▼,  )     ^^^OK  COUNTY, 

ALBERT  C.  BUEHLER,       )   ^f 

Appellant,    )     f    .»-  / 

MR,  PRESIDING  JUSTICE  FRIEND  DELlVERIia)  THE  Ol^INION  OF  THE  COURT. 

October  8,  1942  Geldie  Buehler  filed  a  petition  in 
the  Superior  court  for  an  order  on  respondent,  Albert  G» 
Buehler,  to  pay  attorneys'  fees  and  expenses  in  connection 
with  two  appeals  then  pending  in  the  Appellate  court  bearing 
G«n»  Nos,  42392  and  42393.  The  litigation  between  these 
parties  originated  in  1935  ^7  a  complaint  for  divorce  which 
was  terminated  by  a  final  deeree  entered  October  20,  1937 • 
Thereafter  nuraerous  proceedings  were  filed,  resulting  in 
some  six  appeals  wherein  the  controverted  matters  were  here 
adjudicated,  the  last  two  of  which  were  Gen,  N©s»  42392  and 
42393j  in  which  opinions  were  filed  April  20,  I943  (3I8  111, 
App*  640  and  3I8  111.  App,  641,  both  abstracted).  The 
present  appeal  is  taken  from  a  deeree  ordering  respondent 
to  pay  $750  attorneys*  fees  and  $100  expenses  incurred  by 
petitioner  in  defending  the  two  latter  appeals. 

Respondent  filed  a  motion  to  strike  the  petition 
for  the  following  reasons:  (1)  that  no  process  was  served 
on  respondent  pursuant  to  rule  60,  section  6  of  the  Superior 
court;  (2)  that  the  petition  was  improperly  presented  before 
Judge  Schwartz  in  violation  of  a  general  order  entered  July 
6,  1942  by  the  Executive  Coinmittee  of  the  Superior  court; 
(3)  that  there  is  no  statutory  or  other  power  whereby  the 
court  may  require  respondent  to  pay  attorneys'  fees  incurred 
by  petitioner;  and  (4)  that  the  petition  fails  to  state  a 
cause  of  action* 
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emt  wmiumB  t:^r«f«r  will  l»#  t&tad  in  apinX&m  ter«tofo»«  fil«4 
(©•II.  Jfe,  41682,  313  Til.  &|»y.  a4#,  ^bst.i  9«a.  »©.  4l?^t  513 

lU.  A^p.  245,  Ateat.5  ^ail  d^«  So.  4239^,  31S  lU.  A^f,  64C}, 
Atet.). 

Tb»  fiFst  e^t«atl<»a  is  pr«4iettt«4  on  nil#  6^,  iH»etii»i 

6  ef  ^»  ^mpmrtm  fs&amt,  wki®h  wm.mt     ''.411  «i>|iliffi&u<^i&  te 
tHitflfs  «r  «®dlfy  «  fim.1  @M«r  «ir  a«^#««  ^.is>mm'MJBm  ^Mmsti^  or 
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ttp^ft  Mn  of  tl3o  rfiX»  «Ml  of  a  ooisy  of  tim  ^titlo^^.     ^:»::^m» 
i^mA  m  m^  i»9titioii  sib^ll  ht»  hmrd  at  smh  Urn.  m  nm 
Court  smf  ordor.    tim  ctim^t  on  s^tioi^  of  «»it^iir  pu*ty  ^  on 
iti  o«&  mnU&m  mf,  la  its  alsor«^ti^t  r«ifer  tte  wtt<^  to  « 
l^Mitor  In  oh^mmrr  as  la  otHor  oi^aoft."    It  18  iir«^  t^t 
noUeo  of  t^  fill«g  or  %lm  j^Utl^  @&  i^  ^ttomeim  «te 
roproft^tod  1^  r«sp{»[ii#at  ^mim  ^*  |»oMoa^^  of  th^  dii 
•ttlt  or  otl'iM^?  proe««^ij3iS»  is  not  &  $mf fl^loat  mmpli.&m»  %itli 
tJbo  ro^mlr«eioat»  of  roio  i^|  t^t  tte  p«>|j^tloiUiM.p  b«twtoi»  • 
HtliftBt  eiM.  M^  mXtmMmw  m^.mB  ui?«^  1^  termlaiiU^d  of  tlw 
«alt«  aM  tbt  f llii^  1^  &  fotitioa  eoiKtitittes  tte 
m  m  mw  s^t.    to^o^EAJI^atttt*  313  Ul.  kpf,  169, 

iiiiiitt^  a^  lu.  A»p.  m»  •^ 

292  111.  A  pp.  157,  «r«  olto^  Ifi  stt^fort  of  tliooo 
^^^  ^Eatt  ^**®  ^^^*  ^^^  F***  ^F^  ^^  qa«8tioa  oador  o^isld- 
orotic  &j9i  is  80  autlieri^  for  tbe  soot^ntioa  as4o.     la  tlls 
^Md  IMS  CMtolots  oiisos  tHo  ozdy  <!|tt*stlons  l£tvolv«4 
i^tiwr  •  |»otiUott  fllo4  »ftor  4itmro«  €«or«w  ImA 
I,  to  oaforoo  i^ayaaat  of  ftUjunay  or  to  aedify  aa 
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affecting  the  custody  of  the  children,  is  a  suit  or  proceed- 
ing within  the  meaning  of  the  statute  relating  to  changes  of 
venue  (111,  Rev,  Stat.  1937*  eh,  146,  par,  1),  W«  know  of  no 
case  which  holds  that  an  application  for  solicitors'  fees  and 
expenses  growing  out  of  litigated  divorce  proceedings,  coi>- 
stitutes  a  new  suit,  and  counsel  cite  none.  It  is  a  comiaon 
form  of  procedure  approved  for  decades,  and  so  far  as  we  know 
it  has  never  before  been  questioned. 

It  is  next  iirged  that  the  petition  was  improperly 
presented  before  Judge  Schwartz,  in  violation  of  a  general 
order  entered  July  6,  1942  by  an  Executive  Gosmiittee  of  th» 
Superior  court.  Counsel  indulge  in  a  lengthy  argument 
setting  forth  the  order  of  the  Executive  Goiamittee  in 
question  and  purporting  to  demonstrate  that  the  cause  should 
have  been  heard  by  Judge  Nelson,  from  whom  plaintiff  had  pre- 
viously taken  a  change  of  venue*  However,  no  report  of  trial 
proceedings  is  incorporated  in  the  transcript  of  the  record^ 
and  accordingly  we  have  no  means  of  knowing  how  the  matter 
happened  to  be  heayd  by  Judge  Schwartz,  except  the  statement 
of  petitioner's  counsel  that  the  Executive  Couainittee  Imd  pre- 
viously assigned  the  cause  to  Judge  Lewe,  and  when  the  latter 
was  transferred  to  the  law  side  of  the  court  Judge  Schwartz 
succeeded  to  his  chancery  call,  V/ithout  any  other  showing, 
we  assume  that  Judge  Schwartz  properly  heard  the  cause. 
Certainly  no  petition  for  change  of  venue  was  presented  to 
Judge  Schwartz  and  apparently  respondent  ??a3  satisfied  to 
have  him  pass  upon  the  petition. 

The  remaining  contention  is  that  the  award  of  $7^0 
for  solicitors'  fees  and  $100  for  expenses  is  excessive.  The 
order  from  which  this  appeal  is  taken  recites  that  "the 
Court  having  heard  evidence  in  support  of  the  said  petition 
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for  allowance  of  attorney's  fees  and  of  cash  outlays j  no  evi- 
dence having  been  offered  or  adduced  on  behalf  of  the  defendant; 
and  the  Court  being  fully  in  the  premises,  ■«**  finds  ^^^  that  a 
reasonable,  customary  and  usual  compensation  for  such  services, 
at  the  time  the  same  were  rendered,  when  such  compensation  was 
by  contract  or  agreement  between  attorney  and  client  in  the  said 
City  and  County,  was  the  sum  of  Seven  Hundred  Fifty  Dollars 
($750),  and  that  the  plaintiff  ***  necessarily  expended  for 
stenographic  and  printing  services  the  sum  of  One  Hundred 
Dollars  ($100)»»'  Again  it  should  be  noted  that  no  report 
of  proceedings  appears  in  the  transcript  of  record,  and  w» 
must  therefore  assume  that  the  allowance  was  based  on  compe- 
tent evidence  and  that  the  amount  awarded  is  fair  and  reasonf- 
able«  We  are  thoroughly  familiar  with  the  questions  Involved 
in  appeals  numbered  42392  and  42393.  In  the  former,  defendant 
raised  ten  separate  points  as  ground  for  reversal,  and  in  the 
latter,  five  separate  points  were  urged  and  argued.  We 
assume  that  a  showing  was  made  before  Judge  Schwartz  as  to 
the  nature  and  extent  of  the  services  performed,  as  well  as 
the  issues  and  questions  involved,  and  that  he  predicated  his 
order  on  the  undisputed  testimony  adduced  before  iiim„ 

We  find  no  convincing  reason  for  reversal  of  th© 
order  from  which  this  appeal  is  taken,  and  it  is  therefore 
affirmed, 

ORDER  AFPIHMSD^ 

Scanlan  and  Sullivan,  JJ,,  concur* 
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,^^    COORT  OF  CHIC  AG 
OSCAR  E.  ERiaKStJN,  dAA 

THE  LM^i  BISMARCK,  NORTH    )         y^j    .^V  §]         \   ^" 
DAKSm',  ) 

Appellant,    ) 

MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPIfOON  OF  THE  COURT. 

February  3*  1939  the  parties  hereto  entered  into  a 
written  agreement  whereby  plaintiff  undertook  to  represent 
defendant,  the  owner  of  a  newspaper  in  Bismarck,  North  Dakota, 
as  exclusive  national  advertising  representative  in  all  states 
except  North  Dakota  and  Minnesota.  He  was  to  maintain  offices 
in  Chicago  and  New  York  and  solicit  advertising,  for  which  h» 
was  to  be  paid  a  coHimission  of  20  per  cent  on  all  contracts 
secured.  The  agreement  covered  a  period  of  three  years,  and 
was  renewable  for  successive  periods  ©f  two  years  each  unless 
either  party  gave  written  notice  of  his  desire  to  terminate. 
Subsequently  in  April  1941  plaintiff,  who  was  designated  in 
the  contract  as  "E,  J,  Powers  of  Chicago,  Illinois,"  claiming 
that  defendant  had  failed  or  refused  to  pay  commissions  due, 
brought  an  attachment  suit  in  the  Municipal  court  of  Chicago, 
naming  McCann-Srickson  Company,  v/hose  ofl'lce  is  in  Chicago, 
as  garnishee.  Summons  was  served,  and  the  McCann  Company 
answered  that  it  held  $91,63  of  the  defendant's  money.  Plain- 
tiff sought  an  accounting,  and  his  statement  of  claim  set 
forth  specifically  several  advertisers  from  whom  he  had 
secured  contracts,  giving  the  dates  for  which  the  advertising 
was  to  run,  and  the  amount  of  space  taken,  for  which  there 
were  alleged  to  be  due  specific  commissions  without  regard  to 
an  accounting  on  other  items  of  advertising  secured.  Defend- 
ant first  moved  to  dismiss  the  suit  on  the  ground  that  the 
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Municipal  court  had  no  jurisdiction  to  order  an  accounting; 
that  motion  was  overruled.  Subsequently  defendant  moved  to 
dismiss  the  suit  on  the  ground  that  the  court  lacked  juris- 
diction of  the  subject  matter  in  that  the  claim  stated  by 
plaintiff  did  not  arise  witMn  the  City  of  Chicago;  the  court 
also  overruled  that  motion.  Defendant  thereupon  answered  and 
interposed  a  counterclaim,  in  v/hich  he  alleged  that  plaintiff 
had  collected  $307*30  without  accounting  therefor,  but  mad© 
no  special  denial  of  the  specific  items  of  coimnission  alleged 
to  be  due.  Upon  the  pleadings  presented  the  court,  after 
deducting  $307.30  oa  defendant's  counterclaim,  allowed  plain- 
tiff the  sum  of  $892 »70,  for  which  Judgment  was  entered. 
Defendant  appeals. 

As  the  two  principal  grounds  for  reversal  it  is  urged 
(1)  that  the  Municipal  court  of  Chicago  had  no  Jurisdiction  to 
hear  and  determine  the  issues  involved  because  the  transaction 
from  which  the  cause  ef  action  arose  occurred  outside  the 
territorial  limits  of  the  city,  and  (2)  that  under  plaintiff's 
statement  of  claim  no  accurate  amount  in  damages  could  be 
determined  without  an  accounting  between  the  parties,  which 
could  be  had  only  in  a  court  of  general  equity  jurisdiction, 
which  jurisdiction  the  Municipal  court  does  not  possess.  Not- 
withstanding the  recital  in  the  contract  that  plaintiff  is 
"of  Chicago,"  defendant  argues  that  he  is  a  resident  of  Du 
Page  county,  and  that  since  defendant  admittedly  resides  in 
Bismarck,  Horth  Dakota,  the  Municipal  court  lacked  Jiirisdiction 
to  hear  and  determine  the  controversy,  because  the  cause  of 
action  occurred  outside  of  the  city.  In  the  view  we  take  it 
is  unnecessary  to  determine  that  question  because  the  suit  was 
brought  under  the  Attachment  Act  (111.  Rev,  Stat.  194-3,  ch,  11, 
sees.  1,  la  and  34  (pars.  1,  12  and  3*)),  the  provisions  of 
which  expressly  grant  jurisdiction.  Section  29  of  the  Municipal 
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Court  Act  (111*  Rev.  Stat,  194-3>  ch,  37,  par,  384)  provides: 
••But  the  reqiiirement  that  the  defendant  *^«^  must  reside  or  be 
found  within  the  district  in  which  suit  is  brought  shall  not 
apply  to  attachment  suits  ^'^-^^   brought  against  non-residents 
of  this  state,  which  suits  may  be  brought  in  any  district  when 
***  any  garnishee  resides  or  is  found  in  such  district  *5^*," 
Section  48  (par,  403)  of  the  same  act  covers  the  practice  in 
attachment  suits  as  follows:  "That  the  practice  and  proceedings 
in  the  lunicipal  Court,  other  than  the  mode  of  trial  and  the 
proceedings  subsequent  to  trial,  in  cases  of  attachment  ^^**  shall 
be  the  same,  as  near  as  may  be,  as  that  which  is  now  prescribed 
by  law  for  similar  cases  in  other  courts  of  record  ■«^'«*,"  Section 
1  (par,  1)  of  the  Attachment  Act  provides  that  attachments  may 
issue  where  the  debtor  is  a  non-resident  of  the  state,  and  sec- 
tion la  (par,  la)  that  the  verme  provisions  applicable  to  other 
civil  cases  shall  apply  to  attachments,  and  adds:  "In  addition 
thereto,  attachment  proceedings  raay  be  brought  in  the  County 
where  property  or  credits  of  the  debtor  are  found*"  Section 
34  (par.  34-)  of  the  Attachment  Act  provides:  "When  the  defendant 
has  been  served  with  the  writ,  or  appears  to  the  action,  the 
judgment  shall  have  the  same  force  and  effect  as  in  suits 
cofflLenced  by  summons j  and  execution  may  issue  thereon,  not 
only  against  the  property  attached,  but  the  other  property 
of  the  defendant,"  Since  in  the  instant  case  defendant  entered 
its  general  appearance  in  the  attachment  suit  and  filed  a 
counterclaim,  we  think  that  under  the  provisions  of  the  Attech- 
ment  Act  and  the  Municipal  Court  Act  the  court  was  vested  »ith 
jurisdiction  to  render  a  judgment  against  defendant.  Therefore, 
it  is  immaterial  whether  the  cause  of  action  did  or  did  not 
arise  within  the  City  of  Chicago, 

With  respect  to  the  contention  that  the  Municipal  court 
had  no  jurisdiction  because  an  accounting  was  sought,  and  only  a 
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court  of  equity  has  Jurisdiction  to  render  an  accounting,  it 
should  be  noted  that  the  complaint  set  forth  in  detail  the 
specific  advertising  obtained,  the  dates  thereof,  the  total 
value  of  the  advertising  and  that  plaintiff  was  entitled  to 
20  jper   cent  of  the  amount  set  fortli.  It  therefore  became  a 
simple  matter  of  computation  to  determine  the  peroantage,  and 
there  being  no  denial  that  the  advertising  set  up  in  the 
complaint  was  inserted  in  defendant's  paper  nor  the  amount 
of  space  thereof,  the  court  was  justified,  upon  the  computation 
made,  in  awarding  plaintiff  the  amount  claimed,  less  $307 .30 > 
which  plaintiff  had  failed  to  turn  over  to  defendant  on 
collections  made* 

In  addition  to  the  two  principal  grounds  urged,  defend- 
ant contends  that  the  court  erred  in  entering  Judgment  on  the 
pleadings  because  it  had  demanded  trial  by  jiiry  and  was  there- 
fore entitled  to  have  a  Jury  pass  upon  the  questions  presented. 
There  is  no  merit  to  this  contention.  The  Judgment  which  the 
court  entered  was  predicated  upon  the  admissions  in  the  plead- 
ings and  on  defendant's  answer,  and  full  credit  was  given  for 
the  amount  asked  in  the  counterclaim.  As  to  the  commissions 
claimed  by  plaintiff,  which  were  specified  in  the  statement 
of  claim,  there  was  no  specific  denial,  and  consequently  they 
were  assumed  to  be  admitted. 

For  the  reasons  indicated  we  are  of  opinion  that  the 
Judgment  was  properly  entered,  and  it  is  therefore  affirmed, 

JUDGItCENT  AFFIRMED* 
Scanlan  and  Sullivan,  JJ,,  concur* 
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ISADORE  ROS^^LATT,  doing 
business  ^rthe   Silver  Rail, 
Appellant, 


MR.  ?telDIKG  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  was  struck  on  the  head  and  injured  by  a 
metal  object  falling  from  the  flush  box  of  a  toilet  in  defend- 
ant's tavern.  Her  suit  for  dainages  resulted  in  a  verdict  and 
judgment  for  $450.  At  the  close  of  plaintiff's  case  and  again 
at  the  close  of  all  the  evidence,  defendant  moved  for  a  directed 
verdict,  and  after  the  verdict  had  been  returned  by  the  jury  he 
asked  judgment  notwithstanding  the  verdict.  All  these  motions 
were  denied.  Defendant  does  not  argue  any  error  because  of  the 
court's  failure  to  grant  a  new  trial  nor  does  he  contend  that 
the  verdict  was  contrary  to  the  manifest  weight  of  the  evidence* 
The  sole  ground  urged  for  reversal  is  that  the  court  refused  to 
direct  a  verdict  in  his  favor  or  failed  to  enter  judgment  not- 
withstanding the  verdict.  Therefore,  the  question  presented 
for  determination  is  whether  the  evidence,  viewed  in  tht  light 
most  favorable  to  plaintiff,  is  sufficient  to  sustain  the  ver- 
dict and  judgment,  LoMenaeer  v«  Nor th?je stern  S«  &  W«  Co..  30I 
111.  App.  26OJ  Neering  v,  I,  C,  R>  R.  Co.,  383  HU   366. 

The  gravamen  of  the  amended  complaint  is  that  defendant 
operated  a  tavern  which  the  general  public,  including  plaintiff, 
were  invited  to  patronize;  that  it  was  defendant's  duty  to  keep 
the  premises  ia  a  reasonably  safe  condition;  that  August  2,  194-2, 
and  for  a  long  time  prior  thereto,  defendant  permitted  a  steel 
weight  of  about  five  pounds  to  remain  in  a  flush  box  in  an  unsafe 
condition,  by  reason  of  which  it  became  loose  and  fell,  striking 
plaintiff  and  inflicting  injuries  upon  her;  that  defendant,  by 
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the  exercise  of  reasonable  and  ordinary  care,  should  have 
known  said  dangerous  and  unsafe  condition  existed,  and 
remedied  the  same;  that  defendant  provided  said  flush  box 
for  the  use  of  the  plaintiff  and  others  upon  said  premises; 
and  that  the  flush  box  and  premises  were  entirely  under  his 
control  and  supervision.  Defendant's  answer  admitted  that 
he  owned  and  operated  the  tavern,  but  he  denied  all  the  other 
allegations  of  the  complaint,  and  averred  that  plaintiff's  in- 
juries resulted  from  her  own  acts. 

Earl  Hagberg,  a  polieeman,  stated  that  he  was  notified 
of  the  accident  at  defendant's  tavern  located  at  91st  street 
and  Cofflmercial  avenue  through  a  radio  call;  that  he  went  to 
the  washroom  and  there  saw  two  articles,  the  drip  level  and 
chain,  and  the  siphon,  both  of  which  ?^ere  introduced  in  evi- 
dence, lying  on  the  floor.  He  was  permitted  to  testify,  over 
objection,  that  a  portion  of  the  drip  level  was  missing  aad 
that  it  had  "rusted  off,"  and  the  cross  arm,  referring  to  the 
drip  level,  was  broken  off,  but  he  did  not. know  when  it  had 
been  broken;  that  the  weight  was  a  cylindrical  contrivance 
weighing  about  three  to  five  pounds,  and  with  respect  to  the 
drip  level  produced  by  defendant  on  trial,  he  said:  "I  am 
sure  that  this  is  not  the  one  I  saw  that  evening,"  that  the 
one  he  saw  "was  rusty,  it  was  straight,  there  was  no  hook 
to  it." 

Mrs,  Mary  Sehol  testified  that  she  and  plaintiff 
had  visited  the  tavern  with  one  States,  purchased  some  beep, 
and  that  plaintiff  then  went  to  the  washroom;  that  when  she 
pulled  the  chain  something  flew  out  of  the  flush  box  and 
struck  her  on  the  head,  producing  blood  and  causing  apparent 
dizziness;  that  she  reported  the  accident  to  defendant;  that 
after  the  accident  the  squad  car  took  plaintiff  to  the  hospital 
for  treatment;  that  the  witness  had  often  visited  the  tavern 
before  the  accident  and  frequently  used  the  toilet,  which 
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was  "0,  K,"  before  the  accident. 

Testifying  in  her  own  behalf,  plaintiff  stated  that 
she  was  employed  as  a  welder,  and  on  the  night  of  the  accident 
visited  defendant's  tavern  with  Mrs*  Sehol  and  a  man  named 
States;  that  she  went  to  the  washroom  and  as  she  flushed  the 
toilet  something  flew  out  of  the  flush  box  and  struck  her  headj 
that  she  was  taken  to  th«  South  Chicago  Hospital^  v*here  Dr.  Stern 
gave  her  first  aid  and  treatment,  and  that  later  another  physician 
attended  her.  Plaintiff  had  been  in  the  tavern  before,  had  used 
the  washroom  and  previously  found  it  in  good  ^vorkable  order. 

Defendant,  when  called  by  plaintiff  for  cross-examination, 
brought  to  court  a  drip  level  and  siphon.  He  testified  that  these 
parts  were  in  the  same  condition  at  the  trial  as  they  had  been  on 
the  night  of  the  accident,  and  were  daily  used  in  the  flush  box 
until  the  date  of  the  trial;  that  he  saw  plaintiff  after  the  acci- 
dent, but  observed  no  marks  and  no  blood;  that  later  in  the  evening 
he  visited  the  washroom  and  saw  some  objects  on  the  floor,  and 
upon  exajiiination  discovered  from  where  they  were  missing;  that 
he  left  them  there  until  the  next  day,  when  the  plumber  came  and 
replaced  them;  that  he  saw  plaintiff  again  that  night  in  the 
presence  ©f  her  husband,  talked  to  her,  and  that  she  appeared  to 
be  all  right  but  complained  of  a  headache. 

Defendant  offered  the  testimony  of  William  Nowicki,  a 
bartender,  who  said  that  he  used  the  washroom  once  or  twice  a 
day  and  had  been  there  about  half  an  hour  before  the  accident, 
when  the  flush  box  appeared  to  be  all  right;  that  ho  looked 
into  the  flush  box,  which  was  about  six  feet  high,  shortly 
before  the  accident,  pulled  the  chain,  and  it  appeared  to  be 
in  good  working  condition* 

Another  bartender,  George  Marks,  testified  that  the 
tavern  had  a  ladies'  and  men's  washroom;  that  he  used  the  toilet 
in  the  ladies'  room  once  or  twice  a  day  and  that  it  flushed  per- 
fectly; that  he  used  it  the  day  before  the  accident  and  it  worked 
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satisfactorily. 

Defendant  testified  that  he  rented  the  store  and  had 
beea  a  tenant  for  seven  years;  that  the  toilet  rooms  were  in 
the  tavern  when  he  first  tools:  possession;  that  he  used  the 
toilet  on  the  day  of  the  accident  and  previously  and  tliat  it 
had  always  worked  satisfactorily, 

Victor  Hahn,  a  plumber^  identified  the  drip  level  and 
siphon  which  were  introduced  in  evidence,  and  explained  that  a 
metal  bridge  is  fastened  from  front  to  back  across  the  flush 
box  or  taakj»  aM  the  drip  level  fits  into  a  hole  in  the  bridge 
and  is  fastened  by  a  hook  to  the  siphon,  which  in  turn  fits 
into  the  bottom  of  the  flush  box|  that  a  chain  is  attached  to 
the  other  end  of  the  drip  level  and  when  pulled  raises  the 
siphon,  discharging  water  into  the  bowl;  that  the  siphon  is 
then  released  and  the  water  is  drawn  into  the  box,  When 
called  to  the  tavern  he  picked  up  both  parts,  reinstalled  them^ 
and  they  worked  perfectly;  and  he  testified  that  they  were  in 
the  same  condition  at  the  time  of  the  trial  as  when  he  mad©  th» 
repairs.  In  his  opinion,  if  enough  force  were  applied  to  the 
chain,  the  bridge  would  break,  but  the  drip  level  and  siphon 
would  not  come  out  with  one  pull;  but  if  the  knuckle  were  off 
the  drip  level,  parts  would  come  out  if  enough  force  were 
applied,  but  how  much  force,  he  did  not  know. 

It  is  conceded  that  defendant  had  no  actual  knowledge 
of  the  condition  of  the  flush  box  before  the  accident.  Plain- 
tiff's claim  is  predicated  upon  the  theory  that  an  old  fashioned 
flush  box  would  Inevitably  deteriorate  with  use,  that  wear  and 
rust  of  its  parts  would  occur  in  the  ordinary  course  of  events, 
creating  hazards  in  varying  degrees,  which  would  result  in  a 
state  of  disrepair,  and  that  defendant  was  required  to  provide 
against  such  hazards  by  a  periodical  inspection  of  the  interior 
of  the  flush  box.  It  is  admitted  that  defendant  had  failed  to 
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make  any  inspection  within  the  seven  years  that  he  operated 
the  tavern,  and  his  failure  so  to  do  is  relied  upon  as  negli- 
gence. Plaintiff  cites  Houlihan  v.  Sulzberger  &  Sons  Co>f 
282  111,  7$,   Ma ton  Bros >  v.  Central  11I«  Pub.  Serv.  Co.. 
269  111,  App»  99>  Swansea  v.  S«  S»  Kresge  Go.j.  302  Ill*App^ 
455>  and  several  other  decisions  in  support  of  her  position* 
In  general,  these  cases  hold  that  it  becomes  a  question  9f 
fact  whether  a  reasonablythorough  inspection  of  an  appliance 
would  disclose  its  unsafe  condition,  and  that  the  person  in 
control  thereof  must  maintain  such  a  reasonable  system  of 
inspection  as  will  insure  detection  of  defects.  In  the  case 
at  bap  there  was  a  conflict  in  the  evidence  as  to  whether  the 
parts  which  had  fallen  to  the  floor  were  rusty  and  defective, 
but  the  jury  had  an  opportunity  to  inspect  them  and  to  judge 
of  the  credibility  of  all  the  witnesses  who  testified  with 
respect  thereto.  The  admitted  failure  to  inspect  the  flush 
box  during  the  entire  seven  years  in  which  defendant  operated 
the  tavern  was  an  element  for  the  jury»s  consideration  in 
determining  whether  defendant  negligently  failed  in  his  duty 
to  Iceep  the  premises  in  a  reasonably  safe  condition,  and 
whether  in  the  exercise  of  reasonable  and  ordinary  care  he 
should  have  discovered  the  dangerous  condition  and  remedied 
it.  On  a  motion  for  a  directed  verdict  or  for  judgment  not- 
withstanding the  verdict,  the  court  is  not  permitted  to  weigh 
the  evidence;  it  merely  ascertains  whether  there  is  any  evi- 
dence tending  to  prove  the  allegations  of  the  complaint. 

Many  of  the  points  made  in  defendant's  brief  are  not 
argued.  Others  need  not  be  discussed  in  view  of  our  conclusion 
that  the  question  of  negligence  upon  plaintiff's  theory  of  the 
case  was  properly  submitted  to  the  jury* 

Defendant  complains  because  the  court  refused  certain 
instructions  tendered  by  him,  but  the  instructions  are  not  dis- 
cussed in  his  brief  and  no  authority  or  reason  is  cited  why 
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thejr  should  have  been  given* 

Both  parties  in  their  briefs  allude  to  the  doctrine 
of  r©a  ipsa  loauitUTf  but  plaintiff's  suit  was  not  predicated 
upon  that  doctrine,  and  her  counsel  concede  that  it  has  no 
application  either  to  the  pleadings  or  to  the  evidence. 

Proa  an  examination  of  the  record  we  are  satisfied 
that  there  was  evidence  of  negligence  which  was  properly  sub- 
mitted to  the  jury,  the  cause  was  fairly  tried,  and  no  question 
is  raised  as  to  the  amount  of  the  verdict.  Therefore  the  judg- 
ment of  the  Circuit  court  is  affirmed, 

JUDGMENT  AFFIRMED, 

Scanlan  and  Sullivan,  JJ»,  concur » 
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ELIZABETH  SCMFPKEB,  Admlnlstra-  ) 
trix  of  the  Estate  ©f  Prank  ) 
Schaffner,  Deceased,  ^^ 

(Plaintiff)  Appellant  j^^^° 


) 

)     APPEAL  FaeU  SUPERIOR 


B.  ft  W,  AUTO^>feL@S  COMpiif^,   an  )     GOUKT  0^  fOOK 

I llinoi s  Corpora tilr||^i*4^,ai , , 


B,  &  W^  jmo  SALES  COMPANY,  an 
Illin^il  Corporation, 

/^      (Defendant)  Appellee, 


MR.  JUSTICE  3CANLAN  DELIVERED  TM   OPINION  OF  THE  COURT* 

Elizabeth  Sciiaffner,  as  administratrix  of  the  estate 
of  Frank  Sehaffner,  deceased,  brought  an  action  against  B»  & 
W,  Amto  Sales  Company,  an  Illinois  corporation,  and  Irving 
0*Shea.  She  appeals  from  an  order  entered  denying  her 
motion  for  leave  to  insert  the  name  of  B«  &.  W,  Motor  Gcanpany, 
Inc.,  "sued  herein,  through  misnomer  of  said  defendant,  under 
the  name  of  B.  &  \u  Auto  Sales  Ooiapany,  a  corporation,  in  all 
pleadings  in  the  cause  herein  wherein  the  name  B,  &  W,  Auto 
Sales  Company  appears." 

The  complaint  filed  charges  that  B,  <&  W,  Auto  Sales 
Company,  an  Illinois  corporation,  on  September  29,  1940,  negli- 
gently operated  an  automobile  through  its  agent,  Irvii^  O'Shea, 
thereby  causing  the  death  of  plaintiff's  intestate.  A  summons 
was  issued  against  said  Company  and  the  sheriff's  return  showed 
service  upon  it.  On  December  13,  1940,  two  months  and  a  half 
after  the  accident,  defendant  Auto  Sales  Company  filed  an 
answer  in  which  it  denies  that  it  drove,  operated  or  maintained 
the  automobile  in  question  as  alleged  in  the  complaint,  and 
denies  that  Irving  O'Shea,  defendant,  was  operating  and  driving 
an  automobile  in  and  about  the   business  of  the  defendant  B,  & 
W»  Auto  Sales  Company,  at  the  time  and  place  in  question,  as 
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the  agent  and  servant  ©f  said  Company,  and  further  denies 
"that  it  was  responsible  for  any  of  the  aets  ©f  negligence 
OP  conduct  allegedly  eommitted  by  the  said  Irving  O'Shea." 
On  November  17,  1941,  plaintiff  presented  to  Judge  Michael 
L,  McKinley  the  followung  unverified  motions 

"How  comes  Elizabeth  Schaeffner,  administratrix  of 
the  estate  of  Prank  Schaeffner,  deceased,  plaintiff  herein, 
by  and  through  Joseph  Barbera,  her  attorney,  and  respectfully 
moves  the  court  for  leaTe  to  insert  the  name  of  defendant, 
B«  &  W,  Motor  Ctanpany,  Inc.,  sued  in  the  cause  herein  under 
the  name  of  B.  &  lAi,  Auto  Sales  Company,  a  corporation,  in 
all  pleadings  in  the  cause  herein  wherein  the  nan^  B.  &  W, 
Auto  Sales  Company  appears j  and  as  grounds  for  said  motion 
sayst 

"1.  That  at  the  time  of  the  filing  of  the  complaint 
herein  the  B.  &  »v»  Auto  Sales  Company  had  been  liquidated  and 
was  no  longer  in  corporate  existence, 

"2,  That  at  the  time  of  the  accident  herein,  and 
at  the  time  of  the  filing  of  the  suit  herein,  all  of  the 
assets  of  the  B.  &  W.  Auto  Sales  Company  had  been  purchased 
and  acquired  by  the  B,  &  W,  Motor  Company,  Inc. 

"S*  That  the  real  party  in  interest,  and  the  on© 
sued  and  intended  to  be  sued,  was  the  B,  a:  W,  Motor  Company, 
Inc, 

"4,  That  the  co-defendant,  Irving  O'Shea,  sued 
herein  as  the  agent  and  servant  of  B,  &  W,  Auto  Sales 
Company,  was  in  fact  the  agent  and  servant  of  B»  &  W^ 
Motor  Company,  Inc. 

"5»  That  the  party  actually  served  with  summons 
in  tbs  cause  herein  was  the  B,  &  W,  Motor  Company,  Ine« 

**6«  That  the  appearance  and  answer  filed  herein 
by  the  B.  &  W,  Auto  Sales  Company  was  in  fact  the  appearance 
and  answer  of  B,  &  W,  Motor  Company,  Inc^ 
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"Joseph  Barbera 

"Attorney  for  Plaintiff" 


On  December  3,  19^^!,  Judge  McKinley  entered  the  follov/- 
ing  order: 

"This  cause  coming  on  to  be  heard  upon  the  motion  of 
the  plaintiff  for  leave  to  insert  the  name  of  B  &  W  Motor 
Company,  Incorporated,  on  all  pleadings  in  this  cause  in 
lieu  of  B  &  W  Ante  Sales  Company,  a  corporation,  and  thereby 
make  B  «&  W  Motor  Company,  Incorporated,  a  corporation,  a 
party  to  this  cause; 

"And  the  Court  having  heard  the  arguments  of  counsel 
and  being  fully  advised  in  the  premises,  doth  find: 

"First:  On  November  16,  1940,  plaintiff  filed  her 
complaint  of  this  cause  and  caused  sumcions  to  be  issi^d  against 
defendants,  B  &  W  Auto  Sales  Company,  an  Illinois  corporation, 
and  Irving  otshta* 

"Second:  Said  complaint  alleged  a  cause  of  action 
based  upon  a  claim  for  the  wrongful  death  of  the  plaintiff's 
intestate  out  of  an  accident  occurring  on  September  29,  1940, 

"Third:  Both  on  the  date  of  said  accident  and  on 
the  date  said  complaint  was  filed  herein,  there  was  in  exist- 
ence in  the  State  of  Illinois,  a  corporation  Icnown  as  B  &  W 
Auto  Sales  Company,  a  corporation,  and  on  each  of  said  days, 
there  was  in  existence  in  the  State  of  Illinois  a  corporation 
known  as  B  &  ¥<!  Motor  Company,  a  corporation,  each  of  which 
was  a  corporate  entity  on  each  of  such  dates*, 

'fpourth!  The   original  summons  in  this  cause  was 
served  upon  Edward  Campbell,  who  was,  at  the  date  thereof, 
an  officer  of  B  &  wj  Motor  Company, 

"Fifth:  B  &  W  Auto  Sales  Company  had  disposed  of 
its  tanfjible  assets  and  at  least  in  part  to  B  &  W  Motor 
Company  prior  to  September  29,  1940,  and  B  &  W  Auto  Sales 
C<napany  i/as  not  then  engaged  in  carrying  on  any  busirress 
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other  tJaan  liquidating  its  assets, 

"Sixth:  Irving  0»Shea  was  an  employee  of  B  &  W 
Motor  Company  on  September  2$,   I940,  but  by  this  finding 
the  Court  is  not  determining  that  he  was  its  agent  at  the 
time  and  place  of  the  accident  alleged  in  plaintiff's 
complaint. 

"Seventh:  The  plaintiff's  motion  to  substitute  B  *  W 
Motor  Company  for  B  &  W  Auto  wSales  Company  does  not  present  a 
question  of  misnomer  but  rather  a  mistake  in  the  identity  of 
the  person  to  be  suedj  the  period  of  limitations  prescribed 
by  law  had  expired  before  such  motion  was  presented}  and  the 
plaintiff  may  not  now  make  B  &   W  Motor  Company,  a  corporation, 
a  party  to  this  action  ia  that  the  alleged  cause  of  action 
set  forth  in  the  plaintiff's  complaint  is  now  barred  as  to  it, 

"Eighth:  Plaintiff's  alleged  cause  of  action  is 
barred  as  to  the  B  &  "vV  Motor  Company* 

"IT  IS  THEREFORE  ORDERED  that  the  plaintiff ts  motion 
to  amend  all  pleadings  in  this  cause  by  inserting  the  name 
B  &  W  Meter  Company  as  a  defendant  herein  in  lieu  of  B  &  V 
Auto  Sales  Company  be,  and  it  hereby  is,  denied,  with 
prejudice," 

No  transcript  or  report  of  proceedings  of  the  hearing 
before  Judge  McKinley  was  preserved  by  plaintiff  and  no  further 
action  was  taken  by  her  in  the  cause  until  March  19,  1942,  when 
she  presented  the  following  verified  motion  before  Judge 
Lindsay: 

"Now  comes  Elizabeth  Schaeffner,  administratrix  of  the 
estate  of  Frank  Schaeffner,  deceased,  plaintiff  herein,  by  and 
through  Joseph  Barbera,  one  of  her  attorneys,  and  respectfully 
moves  the  court  for  leave  to  insert  the  name  of  the  defendant, 
Bg&  W. Motor  Company,  Inc.,  sued  herein,  through  misnCHuer  of 
said  defendant,  under  the  name  of  B,  &  W«  Auto  Sales  Company, 
a  corporation,  in  all  pleadings  in  the  cause  herein  wherein 
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the  name  of  B«  &  W«  Auto  Sales  Compaiay  appears;  and  as 
grounds  for  said  motion  sajs: 

"l.  That  prior  to  and  at  the  time  of  the  filing  of 
the  complaint  herein  the  B,  &  W»  Aut©  Sales  Company  was  being 
liquidated  and  was  not  actively  engaged  in  any  business, 

*'2,  That  prior  to  and  at  the  time  of  the  accident 
herein,  and  at  the  time  of  the  filing  of  the  suit  herein,  all 
of  the  assets  of  the  B*  &  W*  Auto  Sales  Compai^  had  been  pur- 
chased and  acquired  by  the  defeMant,  B.  &  W,  Motor  Company,  Ine« 

"S*  That  the  real  party  in  Interest,  and  the  one  sued, 
and  intended  to  be  sued,  was  the  B«  &  W,  Motor  C^&pany,  Inc. 

"4,  That  the  automobile  involved  in  the  accident 
herein  was  owned  by  the  B.  ^  W.  Motor  Company,  Inc.,  and  at 
the  time  of  the  accident  herein  was  operated  by  one  of  its 
agents  and  servants,  Irving  Q'Shea, 

"5»  That  the  co-defendant,  Irving  G»Shea,  sued 
herein  as  the  agent  and  servant  of  B.  &  W,  Auto  Sales  Company 
was  in  fact  the  agent  and  servant  of  the  B.  &  V/»  Motor 
Company,  Ine» 

"6,  That  the  party  actually  served  with  summons 
herein  was  the  B.  &  W.  Motor  Company,  Ino, 

"7.  That  the  appearance  and  answer  filed  herein  by 

the  B*  &  W#  Auto  Sales  Company  was  in  fact  the  appearance 

Motor 
and  answer  of  the  B.  &  l/V ./Company,  Inc, 

"8,  That  plaintiff »s  only  cause  of  action  has  been 
and  is  against  the  B.  &  W.  Motor  Company,  Inc.,  and  Irving 
O'Shea, 

"Joseph  Barbera" 

On  March  30,  1942,  Judge  Lindsay  entered  the  follow- 
ing order: 

'*Thia  cause  coming  on  to  be  heard  upon  the  sworn 
motion  of  til©  plaintiff  for  leave  to  amend  the  complaint  by 
inserting  the  name  of  B«  &  W.  Motor  Ccsapany,  Inc.,  a  corporation. 
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In  lieu  of  B,  &  W,  Auto  Sales  Ccapa«y,  a  corporationj 

"And  it  appearing  to  the  cotirt  that  such  motion  should 
be  denied; 

"And  it  appearing  to  the  court  from  plaintiff's  motion 
under  oath  that  the  only  cause  of  action  claimed  by  her  is 
against  B«  &  W,  Motor  Company,  a  corporation: 

"It  Is  Therefore  Ordered  that  the  plaintiff's  rerl- 
fied  motion  for  leave  to  amend  the  complaint  by  inserting  the 
npme  of  B.  &  W.  Motor  Company,  Inc.,  a  corporation,  in  lieu 
of  B,  &  W.  Auto  Sales  Company,  a  corporation,  be  and  it  is 
hereby  denied,  to  the  entry  of  which  order  the  plaintiff 
objects  and  excepts, 

"It  Is  Further  Ordered,  it  appearing  fr«B  the  plai»- 
tiff  »s  motior.  under  oath,  that  the  only  alleged  cause  of  action 
claimed  by  her  is  against  B,  &  W«  Motoi  Company,  Inc.,  that 
this  cause  be  and  it  is  hereby  dismissed  as  to  B,  &  1,  Auto 
Sales  Company,  a  corporation,  and  that  said  B.  &  W.  Auto  Sales 
Company,  a  corporation,  do  have  and  recover  of  and  from  the 
plaintiff  its  nosts   in  this  behalf  expended,  and  that 
execution  issue  therefor," 

No  tramcript  or  report  of  proceedings  of  the  hearing 
before  Judge  Lindsay  was  preserved  by  plairtiff.  Plaintiff 
appeals  from  the  order  entered  by  Judge  Lindsay  and  in  the 
notice  of  appeal  prays  that  the  order  entered  by  him  fe« 
reversed,  "and  the  cause  herein  be  remanded  for  trial  with 
directions  to  the  Superior  Court  of  Cook  County,  Illinois, 
to  grant  plaintiff -appellant  leave  to  amend  all  pleadings 
by  inserting  the  name  of  the  defendant,  B,  &  w»  Motor 
Company,  Inc.,  sued  herein,  through  misnomer  of  said  defend- 
ant, under  the  name  of  B#  &  W«  Auto  Sales  Company,  a  cor- 
poration, in  all  pleadings  la  the  cause  herein  wherein  the 
2iame  B«  ^.  W.  Auto  Sales  Company  appears." 

fhe  following  is  plaintiff's  theory  of  the  ca-.^^: 
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"That  since  the  B,  &  W.  Motor  Company,  Inc«,  was  actually- 
served  with  suiamons  and  actually  filed  an  appearance  and 
answer  in  the  case,  the  amendment  requested  by  the  plaintiff 
to  insert  in  the  pleadings  the  name  of  B,  AW.  Motor  Company, 
Inc.,  instead  ©f  the  name  of  B»  &  ?».  Auto  Sales  Company,  was 
an  application  to  correct  a  misnomer  and  should  have  been 
granted  in  accordance  with  Sections  21  and  46  of  the  Civil 
Practice  Act.* 

Defendant  states  its  theory  of  the  case  as  follows: 
"(1)  that  Auto  Sales  Company  and  Motor  Company  were  separate 
and  distinct  corporations,  and  that  the  plaintiff  sued  Auto 
Sales  Company  even  though  through  a  mistake  of  identity,  and 
she  now  concludes  It  is  the  wrong  company;  (2)  that  the 
ruling  and  findings  of  Judge  MCKinley  are  not  a  nullity  but 
are  binding  on  the  parties;  and  (3)  as  no  transcript  or 
report  of  proceedings  was  preserved  upon  either  of  these 
motions,  the  findings  of  the  Trial  Court  cannot  be  attacked 
by  the  plaintiff;"  that  "where  a  plaintiff  is  mistaken  in 
the  Identity  of  the  person  against  whom  he  has  a  cause  of 
action  it  is  not  a  case  of  misnomer  and  the  court  will  not 
permit  all  of  the  pleadings  to  be  amended  by  substituting  the 
name  of  a  different  party," 

It  will  be  noted  that  the  motion  made  before  Judge 
MeKlnley  was  filed  eleven  months  after  B,  &  W*  Aut©  Sales 
Company,  defendant,  had  filed  an  answer  in  which  it  denied 
that  it  or  its  servant  had  any  connection  with  the  accident 
in  question.  In  spite  of  this  plain  notice  counsel  for 
plaintiff  took  no  steps  to  remedy  the  situation  until  more 
than  one  year  after  the  accident.  It  will  be  further  noted 
that  the  motion  before  Judge  Lindsay  was,  in  substance,  the 
same  as  the  motion  that  Judge  McKinley  had  passed  upon. 
Plaintiff  concedes,  as  she  must,  that  by  her  motions  she 
sought  to  amend  all  the  pleadings,  including  the  Attto  Sales 
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Gompanyts  answer,  so  that  the  pleadings  would  show  that  the 
B.  &  W,  Motor  Company  was  the  party  originally  sued.  It  Is 
clear,  as  defendant  contends,  that  plaintiff  did  not  bring 
in  the  Motor  Company  as  a  new  party  defendant  because  the 
period  of  time  provided  by  the  Injuries  Act  for  the  commence- 
ment of  an  action  under  that  statute  had  expired. 

Plaintiff  contends  that  Judge  ii^cKinley  heard  no  evi- 
dence and  that  the  findings  h©  made  in  the  order  entered  by 
him  were  merslythe  Judge  »s  conclusions  on  the  pleadings,  and 
that  his  order  must  b«  considered  as  a  determination  by  th© 
Judge  of  a  question  of  law,  and  therefore  it  was  not  necessary 
for  plaintiff  to  obtain  a  report  of  proceedings.  Defendant 
contends  that  for  aught  shown  by  the  record  Judge  McKinley's 
findings  were  based  upon  an  oral  stipulation  of  facts  op  upon 
evidence  heard,  and  that  the  contention  of  plaintiff  that 
Judge  McKinley»s  findings  of  fact  must  be  treated  merely  as 
conclusions  of  law,  based  upon  the  pleadings,  is  without 
merit.  We  are  satisfied  that  we  cannot  in  this  proceeding 
disregard  the  findings  of  fact  made  by  Judge  McKinley.  The 
motion  made  by  plaintiff  before  Judge  Lindsay  urais  apparently 
based  upon  the  assumption  that  Judge  Lindsay  could  sit  in 
review  upon  Judge  McKinley's  order « 

But,  in  any  view  of  this  appeal,  there  are  facts 
found  by  Judge  McKinley  that  are  undisputed  and  that  deter- 
mine this  appeal  adversely  to  plaintiff*  The  findings  are: 

"First:  On  November  16,  1940,  plaintiff  filed  her 
complaint  of  this  cause  and  caused  summons  to  be  issued 
against  defendants,  B  &  W  Auto  Sales  Company,  an  Illinois 
corporation,  and  Irving  O'Shea. 

"Second:  Said  Complaint  alleged  a  cause  of  action 
based  upon  a  claim  for  the  wrongful  death  of  the  plaintiff's 
Intestate  out  of  an  accident  occurring  on  September  29^  1940, 

"Third:  Both  on  the  date  of  said  accident  and  on 
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the  date  said  complaint  was  filed  herein,  there  was  in  exist- 
ence in  the  State  of  Illinois,  a  corporation  known  as  B  &  W 
Auto  Sales  Companj,  a  corporation,  arwi  on  each  of  said  days, 
there  was  in  existence  in  the  State  of  Illinois  a  corporation 
known  as  B  &.  rf  Motor  Company,  a  corporation,  each  of  whieli 
was  a  corporate  entity  on  each  of  such  dates,** 

In  Fltzpatricjg  v.  Pitcairnf  371  111*  203,  the  question 
before  the  Supreme  court  was  (p,  204),  ^'whether,  in  an  action 
against  an  incorporated  railroad  company  for  daiuages  on  account 
of  wrongful  death,  the  receivers  of  the  railroad  company,  who 
were  such  at  the  time  of  the  accident  ajid  when  the  suit  was 
begun,  w&yp   after  the  statutory  limitation  of  one  year  for 
ccaamencing  suit,  be  added  or  substituted  as  defendants  in 
place  of  the  railroad  company,"  The  court  held  that  an 
amended  cc^plaint  against  the  receivers  should  be  dismissed 
on  motion  because  it  was  filed  after  the  expiration  of  the 
statutory  period  for  bringing  suit,  as  the  case  is  not  one  of 
Qdsnomer  bat  ozis  of  mistaken  identity  of  defendant.  The  court 
held  that  although  the  receivers  were  in  possession  and  control 
of  and  operating  the  railroad  and  train  at  the  time  of  the  acci- 
dent, nevertheless,  the  railway  corporation  was  in  existence  at 
that  time,   Che  plaintiff  in  the  Fitzpa trick  case  certainly  pre- 
sented a  stronger  case  in  support  of  her  motion  than  does  the 
plaintiff  in  the  instant  case.  In  the  Fitzpa trick  case  It 
appeared  that  the  receivers  were  in  possession  of  the  railroad 
and  operating  it  on  the  date  of  the  accident;  the  sumrtons  issued 
against  the  railway  company  was  served  upon  an  agent  of  the  re— 
oeiversi  the  engineer  operating  the  train  was  an  employee  of  the 
receivers!  the  answer  filed  on  behalf  of  the  railway  CMipany 
was  filed  by  counsel  for  the  receivers;  representatives  of 
the  receivers  were  present  at  the  coroner's  inquest,  and 
agents  of  the  receivers  made  an  investigation  of  the  acci— 
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dent.  The  plaintiff  there  claimed  that  under  the  facts  the 
receirers  should  be  treated  as  the  actual  party  defendant  from 
the  time  the  suit  was  first  instituted,  and  that  her  proposed 
amended  complaint  presented  merely  a  question  of  misnomer*  The 
court,  as  we  have  heretofore  stated,  refused  to  sustain  the 
position  of  the  plaintiff*  Certain  cases  ttiat  the  instant 
plaintiff  cites  were  also  cited  in  the  Fitzpa trick  ease  and 
the  Supreme  court  distinguished  them  frojn  the  facts  of  that 
case.  Other  Illinois  cases  that  are  in  accord  with  the 
Fitat  pa  trick  case  might  be  cited,  but  St  Is  unnecessary  t© 
refer  to  thema  as  we  are  bounoi  by  the  ruling  in  the  Pi tz Patrick 
case.  Plaintiff  calls  our  attention  to  the  fact  that  while 
the  sheriff  returned  the  summons  as  served  upon  the  B«  &  W* 
Auto  Sales  Company,  that  the  return  shows  it  was  served  upon 
one  Campbell  and  that  Judge  MciCinley  found  that  he  was  an 
officer  of  B»  &  W,  Motor  Company.  The  same  situation  was 
present  in  the  Fitzpa trick  case*  Plaintiff,  in  iMsr  reply 
brief,  argues  that  if  B,  &  W*  Auto  Sales  Company  is  a  separate 
and  distinct  corporation  from  the  B,  &  Vi/.  Motor  Company,  why 
should  B.  S:  vi/«  Auto  Sales  Company  be  concerned  with  the  effort 
of  plaintiff  to  recover  frcm  the  B»  «§:  W^  Motor  Company  unless 
they  are,  in  fact,  one  and  the  saa»  corporation.  Judge 
McKlnley  found  that  they  were  separate  and  distinct  corpor- 
ations. Moreover,  it  appeared  in  the  Fftz pa trick  case  that 
the  receivers  took  charge  of  the  defense  of  the  suit  against 
the  railway  company* 

The  final  contention  of  plaintiff  is  that  "the 
statute  of  limitations  is  a  personal  privilege  and  affirmative 
defense  and  is  waived  by  failure  to  plead  it,"  and  that  "nowhere 
in  the  record  does  it  appear  that  the  question  of  statute  ©f 
limitations.  If  any,  was  raised  by  the  appellee  either  by 
motion,  or  answer,  or  counter-affidavit.  The  appellee  there- 
fore waived  his  right  thereto.  If  aay»"  The  same  point  appeals 
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to  have  been  urged  in  the  Fitzpa trick  case  and  the  court 
there  said  (p.  210):   "Adhering  to  our  former  holdings  we 
said  the  time  fixed  by  the  Injuries  act  for  comxaencing  an 
action  for  v/rongful  death  is  not  a  statute  of  limitations, 
but  is  a  condition  of  the  liability  itself;  thc^t  it  is  a 
condition  precedent  attached  to  the  right  to  sue  at  all, 
and,  being  so,  the  plaintiff  must  bring  himself  within  the 
prescribed  requirements  necessary  to  confer  the  right  of 
action  *^^   *," 

This  record  presents  a  hard  case  and  this  court  takes 
no  pleasure  is  sustaining  an  order,  that,  in  effect,  deprives 
plaintiff  of  her  cause  of  action,  but  we  are  bound  by  the  law. 

The  judgment  of  the  Superior  court  of  Cook  county  is 
affirmed, 

JCTOGMENT  AFFIRMED, 

Friend,  P.  J,,  and  Sullivan,  J.,  concur « 
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BUCKO,  his  wife. 
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JOSfiPH  BUCKO,  JW^.,  and  JULIA 
BUCKO,  his  wil%,  and  JOSEPH 
IZSSZYCKI  0S&  STELLA  SZS3ZYGKI, 
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Appellees* 
m.   JUSnCE  SULLIVAir  DILIVSRSD  THS  opinion  of  the  COURT, 

fb»   complaint  herein,  consisting  of  two  counts,  was 
filed  by  Joseph  Bucko,  3r,,  and  Mary  Bucjrio,  his  wife.  In  ths 
first  count  they  charged  Joseph  Szeszycki  azvi  Stella  Szeszyeici, 
his  wife,  with  breach  of  warranty  of  a  certain  deed.  In  the 
second  count  they  charged  the  defendants  named  in  the  first 
count  and  Joseph  Bucko,  Jr,,  and  Julia  Bucko,  his  wife,  with 
fraud  and  conspiracy.  Both  counts  conclude  with  a  prayer  for 
the  recovery  of  $5#500  damages  alleged  to  hare  oeen  sustained 
by  plaintiffs*  a  motion  was  ws.de   to  strike  both  counts  of  the 
complaint  on  the  ground  that  neither  count  sufficiently  stated 
a  cause  of  action  against  defendants  or  either  of  them  and  to 
dismiss  the  complaint  because  both  counts  thereof  were  barred 
by  the  statute  of  Lisiitations,  The  trial  court  found  "from 
the  face  of  the  pleadings  that  the  cause  of  action  set  forth 
in  plaintiffs'  complaint  is  barred  by  the  statute  of  limitations" 
and  ordered  the  suit  dismissed.  Plaintiffs  appeal  from  said 
order.  The  death  of  plaintiff  Mary  Bucko,  having  been  suggested 
duriij^  the  pendency  of  this  appeal,  her  surviving  husband, 
Joseph  Bucko,  Sr,,  is  now  the  sole  appellant. 

The  first  count  of  the  complaint  alleges  substantially 
that  plaintiffs  entered  into  a  written  contract  with  defendants, 
Joseph  Szeszyckl  and  Stella  asesaycici,  his  wife,  to  purchase 
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from  said  defendants  "the  undivided  one-half  (J./2)  in  joint 
tenancy"  of  certain  described  premisesj  that  said  defendants 
"agreed  to  convey  to  plaintiffs  good  title  to  the  property  by 
deedj"  that  the  two  defendants  by  their  deed  of  January  29, 
1931  "conveyed  and  warranted  to  plaintiffs,  their  heirs  or 
assigns  in  fee  simple  the  real  estate  in  question;"  that  "said 
defendants  did  by  their  deed  covenant  among  other  things  that  at 
the  time  of  the  making  and  delivery  of  said  deed  they  were  law- 
fully seized  of  an  indefeasible  title  in  and  to  said  real  property 
and  that  they  had  full  right  and  power  to  convey  samej"  that  de- 
fendants "warranted  to  plaintiffs,  their  heirs  and  assigns  the 
quiet  and  peaceable  possession  of  said  property;"  that  "they 
would  defend  the  title  thereto  against  all  persons  who  might 
lawfully  claim  the  same;"  that  defendants  "at  the  time  of  the 
execution  and  delivery  of  the  warranty  deed  to  plaintiffs  were 
not  lawfully  seized  of  an  indefeasible  title  in  fee  simple  in 
and  to  the  said  property  and  did  not  then  have  fall  right  and 
power  to  convey  same;"  that  one  Michalina  SzessycJ^  and  Teofil 
Szeszycki,  her  husband,  claimed  at  the  time  of  the  making  and 
delivery  of  the  aforementioned  warranty  deed  and  liilichalina 
Szeszycki  (Teofil  Szeszycki,  her  husband,  having  since  died) 
continued  to  claim  lawful  right  and  title  to  said  property; 
that  on  July  I7,  1935*  Michalina  Szeszycki  filed  her  complaint 
in  the  Superior  court  of  Cook  county  to  foreclose  a  trust  deed 
held  by  her  against  the  property  involved  herein;  that  pursuant 
to  decisions  of  the  Appellate  and  Supreme  courts  of  this  state, 
a  decree  of  the  Superior  court  of  Cook  county  and  a  judgment 
of  the  Municipal  court  of  Chicago,  plaintiffs  were  evicted  from 
this  property  by  due  process  of  law  and  still  remain  out  of 
possession  thereof »  The  complaint  sets  forth  the  numbers  of  the 
cases  in  the  respective  courts,  the  decisions  of  ?/hich  resulted 
in  the  eviction  of  plaintiffs  from  the  aforesaid  property. 
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Defendants  in  their  brief  filed  in  this  court  do  not 
even  attempt  to  sustain  the  order  of  the  trial  court  in  so  far 
as  it  held  that  the  first  count  was  barred  oy  the  statute  of 
Limitations.  The  only  point  they  urge  here  in  respect  to  the 
first  count  is  that  "it  is  insufficient  in  law  ard  sets  up  no 
cause  of  action"  and  then  advances  a  few  frivilous  objections 
to  such  count  that  do  not  merit  serious  consideration. 

The  first  count  of  the  complaint  is  for  breach  ©f  war- 
ranty. The  deed  containing  the  warranty  was  executed  Janus.ry 
29*  1931.  The   complaint  herein  was  filed  May  11,  194Q,  which 
was  well  within  the  ten-year  limitation  period  provided  by 
statute  (par.  I7,   sec.  16,  chap.  83,  111.  Rev.  Stat.  1939.) 

The  second  count  of  the  coiuplaint  charges  the  defend- 
ants named  in  the  first  count  and  two  others,  Joseph  Bucko,  Jr., 
and  Julia  Bucko,  his  wife,  with  fraud  and  conspiracy  in  procuring 
plaintiffs  to  purchase  the  property  in  question.  The  only 
allegations  of  the  second  count  that  even  purport  to  charge 
fraud  and  conspiracy  averred  that  "on  the  17th  day  of  July, 
I93t^>  one  Teofil  Szeszycki  and  Michalina  Szeszycki,  his  wife 
(the  parents  of  two  of  the  defendants,  Julia  Bucko  and  Joseph 
Szeszycki),  by  warranty  deed  conveyed  to  Joseph  Bucko,  Jr., 
and  Julia  Bucko,  his  wife,  defendants,  the  undivided  one-half 

(1/2)  in  Joint  tenancy  and  by  warranty  deed  conveyed  to 
Joseph  Szeszycki  and  Stella  Szeszycki,  his  wife,  another  uiw 
divided  one-half  (1/2)  in  joint  tenancy  of  the  property  known 
as  926  West  33rd  Street,"  which  was  described  therein;  that 
"thereafter  and  prior  to  the  15th  day  of  December,  I930,  the 
four  defendants  hereinabove  named,  entered  into  a  conspiracy 
with  each  other  for  the  purpose  of  defrauding  the  plaintiffs, 
and  in  accordance  with  said  conspiracy  to  defraud,  the  four 
defendants  and  each  of  them  represented  to  the  plaintiffs  that 
the  defendants,  Joseph  Szeszycki  and  Stella  Szesaycia,  his  wife 

were  lawfully  seized  of  an  indefeasible  estate  in  fee  simple, 
in  and  to  the  undivided  one-half  (1/2)  of  the  property  herein- 
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above  described j"  that  said  "defendants  further  did  fraudulently 
and  falsely  and  knowing  the  falsity  of  said  representations 
represented  to  the  plaintiffs  that  a  transfer  by  the  two  defend- 
ants, Joseph  Szeszycici  and  Stella  Szeszycki  to  the  plaintiffs 
of  the  undivided  one-half  (1/2)  interest  will  give  these  plain- 
tiffs title  free  and  clear,  without  any  incumbrances  therein 
whatsoever  and  further  falsely  and  fraudulently  with  the  intent 
to  defraud  these  plaintiffs,  the  said  four  defendants,  and  each 
of  them,  represented  to  the  plaintiffs,  said  defendants  at  all 
times  knowing  that  said  representations  are  false,  while  the 
plaintiffs  did  not  know  these  representations  to  be  false,  that 
the  defendants,  Joseph  Szeszycki  and  Stella  Szeszycki,  would 
defend  plaintiffs*  title  to  the  undivided  one-half  (1/2) 

interest  of  the  property  herein  described  agaijst  all  persons 

from 
wh©  might  lawfully  claim  the  same,"  It  appears/the  second 

count  of  the  complaint  that  two  of  the  defendants,  Joseph 
Bucko,  Jr.,  and  Julia  Bucko,  his  wife,  are  the  son  and  daughter- 
in-law  of  the  surviving  plaintiff ^appellant,  Joseph  Bucko,  Sr, 

The  second  count  is  clearly  barred  by  the  statute  ©f 
Limitations  and  the  trial  court  properly  sustained  the  motiea 
to  dismiss  same.  The  various  fraudulent  representations  were 
alleged  to  have  been  made  by  defendants  at  or  prior  to  the 
time  the  deed  was  executed  on  January  29,  1931  and  the  complaint 
was  not  filed  until  kay  11,  1940,  The  statute  provides  a  five- 
year  limitation  for  actions  of  this  character ,  (Par,  16,  sec, 
15,  chap,  83,  111.  Rev,  Stat,  1939.)  But  appellant  urges  that 
because  the  fraud  was  not  discovered  until  the  filing  of  the 
complaint  to  foreclose  by  the  surviving  mortgagee,  iLichalina 
Szeszycki,  on  July  V?,   1935*  the  limitation  period  did  not 
begin  to  run  until  said  date  under  section  22  of  the  Limitation 
Aet  (p'ar.  23,  sec,  22,  chap,  83,  111.  Rev,  8tat.  1939),  which 
is  as  follows: 

"If  a  person  liable  to  an  action  fraudulently  co»» 
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ceals  the  cause  of  such  action  from  the  knowledge  of  the 
person  entitled  thereto,  the  action  may  be  comraenced  at 
any  time  within  five  years  after  the  person  entitled  to 
brifig  the  same  discovers  that  he  has  such  cause  of  action, 
and  not  afterwards," 

There  is  not  a  single  allegation  in  the  second  count 
of  the  complaint  either  by  wa-y   of  fact  or  conclusion  that  defend- 
ants fraudulently  concealed  from  plaintiffs  the  purported  cause 
of  action  set  forth  in  said  count  by  affirmative  acts  or 
representations  or  otherwise.  It  has  been  repeatedly  held 
that  for  this  section  of  the  statute  to  be  applicable  the 
concealment  must  consist  of  affirmative  acts  or  representations. 
In  Lancaster  v.  :>pringer^  239  111,  4/2,  the  court  stated  at  p. 
482: 

"The  concealment  of  a  cause  of  action  which  will 
prevent  the  operation  of  the  otatute  of  Limitations  must  be 
something  of  an  affirmative  character,  designed  to  prevent, 
and  which  does  prevent,  the  discovery  of  the  cause  of  action. 
Mere  silence  by  the  person  liable  is  not  concealment  of  a 
cause  of  action.   uch  concealment  must  consist  of  affirm- 
ative acts  or  representations," 

In  Keithley  v.  Mutual  Life  Ins>  Go.^  271  111.  584,  it 

was  stated  at  p,  59^: 

"The  doctrine  announced  in  these  decisions  is,  that 
the  fraudulent  concealment  of  a  cause  of  action  ?jiiich  will 
prevent  the  running  of  the  otatute  of  Limitations  must  be 
some  affirmative  act  or  representation  intended  to  prevent 
the  discovery  of  the  cause  of  action,  which  does  actually 
prevent  such  discovery^  that  a  replication  setting  up  such 
fraudulent  concealment  liust  set  out  the  facts  constituting 
the  concealment^  that  the  fraudulent  misrepresentations 
which  form  the  basis  of  the  cause  of  action  d©  not  constitute 
a  fraudulent  concealment  in  the  absence  of  allegations  of 
acts  or  representations  tending  fraudulently  to  conceal 
the  cause  of  actionj  that  the  rule  that  the  statute  begins 
to  run  only  from  the  discovery  of  the  fraud  does  not  apply 
when  the  party  affected  by  the  fraud  might  with  ordinary 
diligence  have  discovered  itj  ^hhj-^« 

AS  already  stated  the  statutory  limitation  for  bringing 
an  action  of  this  nature  is  five  years  but  appellant  further 
claims  that  the  statute  was  tolled  by  reason  of  the  pendency 
of  the  litigation  in  connection  with  the  foreclosure  proceed- 
ing, which  involved  the  property  in  question,  and  in  support 
of  his  contention  in  this  regard  cites  par,  24a  of  the 
Limitation  Act  (par,  24a,  sec.  24,  chap,  83#  HI.  Rev»  ^tat» 
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1939 )#  which  provides  as  follows: 

'In  any  of  the  actions  specified  in  any  of  the  sections 
of  this  act,  if  judgment  shall  be  given  for  the  plaintiff,  and 
the  same  be  reversed  by  writ  of  error,  or  upon  appeal;  or  if 
a  verdict  pass  for  the  plaintiff,  and,  upon  aiatter  alleged  in 
arrest  of  judgment,  the  jadgnent  be  given  against  the  plaintiff; 
or,  if  the  plaintiff  be  nonsuited,  then,  if  the  time  limited  for 
bringing  such  action  shall  have  expired  during  the  pendency  of 
such  suit,  the  said  plaintiff,  his  or  her  heirs,  executors,  or 
administrators,  as  the  case  shall  require,  may  com -ence  a  new 
action  witiiin  one  year  after  such  judgment  reversed  or  given 
against  the  plaintiff,  and  not  after," 

Even  a  cursory  examination  of  this  section  shows  its 
utter  inapplicability  to  the  situation  presented  here.  The  sub- 
ject matter  of  the  foreclosure  proceeding  is  entirely  foreign  to 
the  subject  xaatter  of  the  cause  of  action  alleged  ia  the  count 
under  consideration.  But  even  if  there  was  any  remote  resemblance 
between  the  two  and  this  section  of  the  statute  was  applicable, 
the  issues  in  the  action  to  foreclose  were  finally  determined  when 
the  Supreme  court  at  its  October,  I938  term,  denied  leave  to 
appeal  frcaa  the  judgment  of  the  Appellate  court.  Inasmuch  as 
under  section  24  the  limitation  period  would  have  been  tolled 
for  one  year  only  if  said  section  were  applicable,  and  this 
action  was  not  comix-enced,  as  already  shown,  until  i  ay  I6,  1940, 
it  would  in  any  event  be  barred  by  the  Statute  of  Limitations. 

For  the  reasons  stated  herein  that  portion  of  the  order 

of  the  Superior  court  of  Cook  county  pertaining  to  the  second 

count  is  affirmed  but  ttiat  portion  thereof  pertaining  to  the 

first  count  is  reversed  and  the  cause  remanded  with  directions 

that  defendants'  motion  to  strike  and  dismiss  the  first  count 

be  denied,  that  defendants  be  required  to  answer  the  first  count 

and  that  such  further  proceedings  be  had  as  are  not  Inconsistent 

with  the  views  expressed  herein, 

APPIRilED  IN  PART,  REVERSED  IN  PART 
'   AND  REMANDED  V/ITH  DIRECTIONS, 

Friend,  P,  J,,  and  Scanlan,  J,,  ooncxir* 
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ALBERT  E«  GILL, 


Appellant, 


) 

PAUL  LEWIN  and  £nPl^H®,400NE,        ) 
J^f  isndanis  Tsei^iK*. 


Appellee* 


PAUL.J^^IH, 


This  action  was  brought  by  plaintiff,  Albert  E,  Gill, 
against  the  defendants,  Paul  Lewin  and  Alphonse  Boone,  to  re- 
cover damages  for  malicious  prosecution  and  false  arrest  and 
imprisonment.  The  case  was  tried  before  the  court  and  a  jury 
and  at  the  close  of  plaintiff's  evidence  the  jury  was  instructed 
to  and  did  return  a  verdict  of  not  guilty  as  to  the  defendant 
Alphonse  Boone.  The  jury  returned  a  verdict  finding  the  other 
defendant  Paul  Lewin  (hereinafter  referred  to  as  the  defendant) 
guilty  and  assessed  plaintiff »s  damages  at  $3^0.  Defendant's 
motions  for  a  new  trial  and  in  arrest  of  judgment  were  denied. 
His  motion  for  judgment  non  obstante  veredicto  was  allowed  and 
judgment  was  entered  in  favor  of  defendant  notwithstanding  the 
verdict.  Plaintiff's  appeal  seeks  the  reversal  of  the  judgment 
notwithstanding  the  verdict  and  the  remandment  of  the  cause 
with  directions  to  the  trial  court  to  enter  judgment  on  the 
verdict  as  to  the  defendant  Paul  Lewin  and  to  include  in  such 
judgment  a  special  finding  that  malice  was  the  gist  of  the 
action.  Defendant  filed  no  brief  in  this  court « 

Lewin  lived  with  his  wife  and  two  daughters,  one  l6 
years  old  and  the  other  7  years  old,  in  an  apartment  in  a 
thirty-two  apartment  building  located  at  1Q26-30  Hyde  Park 
boulevard*  On  August  8,  1939,  through  the  window  of  his 
home,  he  saw  a  man  in  the  vicinity  of  said  building  acting 


r 


^ITJT 


^Jii.J.'.  j.y-v^:j>-' 


..X,     ;  --iiSVXiisa  MTLIJtfci  k:5IXuOL   ,iD:i 


itXliifcilS" 


(crii/-;!n?/iOj, 


a'Cinaxm 


■  ;  ■    ■       Laj  bns  oJ- 
tBaoQii  9&iiodqlA 

'         'aJLsXq  l>©aeoa2S  baa  x^llv^ 

.!  :!;..£{■ -lev  of{J   '^IhtiBiQiiii^ion 

.  ..     I  :'2^  'Mi  oi  zaoliovitb  dSiw 

::iiiba&'l@b  Bsii  cj   i.z  iolbi9V 

d  0£i  fcslil  Jnisixnclaa     ,noicfc.r> 

>••  fii  ;tfr«jE;J ^Bq0  nis  xil   ^i^Io  aiaex  '^  ifMi;}'o  edi  5ns  Mo  cib9x 
Jirml  BbnOi  0^-^S.Ol  ji-  bo^.-iool  sniblJu/c  iat-uii^i&qii  ovi'^x:itldi 


exy-    GO    4"X19E!£ 


01  i-:no   ^s'.oii-; 


'ino: 


->2w 

in  what  he  considered  a  suspicious  manner.  He  left  his  home 
to  look  for  a  policeman,  found  Police  Officer  Boone  a  few 
blocks  away,  and  related  his  suspicions  to  said  officer* 
According  to  Lewin  he  had  seen  the  same  loan  at  his  laaek  door 
two  or  three  months  previously,  at  which  time  the  man  ran  away. 
Lewin  testified  in  substance  that  he  reported  tt^  suspicious 
conduct  of  the  man  to  the  police  officer  so  ttat  the  latter 
might  investigate  same;  that  he  did  not  sign  a  complaint 
against  Gill  and  that  he  did  not  tell  the  police  officer 
that  he  would  or  wanted  to  sign  a  complaint  against  Gill; 
and  timt  be  appeared  as  a  witness  at  Gill's  trial  ia  the 
Municipal  court  in  respease  t©  Officer  Boone  »s  request* 

©ffleer  Boone  testified  that  on  4ugust  8,  1939  Lewin 
drove  up  to  where  he  was  standing  on  duty  at  50th  street  and 
Ellis  avenue  and  saidi  "There  is  a  suspicious  man  over  in 
front  of my  house  ***  he  was  there  yesterday^  and  when  I  got 
down  to  the  street  he  had  fan  away  *-''«^  I  want  that  man  arrested 
***  I  want  to  find  out  who  be  isj"  that  «I  drove  over  there 
and  Mr,  Lewin  had  gone  around  the  block  and  when  I  pulled  up 
in  front  of  Mr.  Gill,  Mr,  Lewin  was  across  the  street  in  his 
ear,  and  I  said  'Is  this  the  man?'  aM  he  said  'yes'j**  that 
"I  placed  him  under  arrest  and  took  him  to  the  ^"^^   ^yde  Park 
Stationj"  that  "I  brought  him  in  my  car  "^^^   and  Mr,  Lewin 
followed  right  behind  in  his  carj"  that  "I  brought  Mr,  Gill 
in  to  the  Lieutenaat  ***  he  is  my  superior  of i'ieer  and  in  all 
eases  like  that  vie  haT©  to  present  them  before  our  superior 
officer  *»*  Mr,  Lewin  was  in  there,  too  *^  he  told  the 
Lieutenant  that  this  man  had  been  around  his  place  -^^^   he 
didn't  know  who  he  was  or  what  he  wanted  *-^*  and  he  said  he 
wanted  that  man  arrested  and  didn't  want  to  be  bothered  with 
him  ^«^^  Lieutenant  Ball  told  me  to  take  the  man  back  to  the 
lockup  keeper  and  to  turn  the  prisoner  over  to  hia  ***  he  was 
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informed  to  take  his  fingsr  prints  and  to  send  the  finger  prints 
down  to  the  BI  to  he  checked;"  that  in  the  police  station  Lewin 
told  him  and  the  lieutenant  that  Gill  "was  loitering  ahout  tbs 
reap  of  the  premises  ©f  10 30  Hyde  Park  Boulevard  ***  he  didn't 
know  who  he  was  and  he  was  scared  because  he  had  a  daughter;  ** 
that  he  understood  Lewin  to  mean  that  "he  was  seared  of  an  attack 
on  her J"  and  that  after  Gill's  finger  prints  had  been  checked  at 
tbt  Police  Bureau  of  Identification  a  report  was  returned  to  the 
5srde  Park  Police  Station  that  he  had  "no  record." 

Gill  testified  that  he  was  in  the  vicinity  of  defendant's 
home  at  the  time  of  his  arrest  on  August  8,  1939  and  prior  thereto 
and  on  other  occasions  to  investigate  one  Rachel  Mintz  who  lived 
in  the  same  apartment  building  in  which  Lewin  lived};  that  Rachel 
Mintz  was  the  maker  of  certain  defaulted  real  estate  mortgage  bonds 
and  notes  which  plaintiff  owned;  that  it  was  his  purpose  to  dis*» 
cover,  if  possible,  any  property  or  assets  that  she  might  own  and 
that  he  had  not  been  guilty  of  any  unlawful  conduct  at  any  time 
when  he  was  in  the  vicinity  of  Lewin*  s  horn®  or  ttos  apartment  builo- 
ing  in  which  he  resided* 

AS  already  shown.  Gill  was  taken  after  his  arrest  to  tlie 
3^e  Park  Police  Station  where  he  was  finger  printed  and  locked  in 
a  cell  upon  orders  of  the  police  lieutenant  in  charge.  Officer 
Boone  signed  and  swore  to  a  complaint  charging  Gill  with  disorderly 
conduct*  He  was  released  on  bond  after  having  been  incarcerated 
two  or  three  hoiirs.  When  the  charge  against  Gill  was  called  for 
trial  in  the  l&inicipal  court  the  following  morning,  August  9/  1939> 
it  was  continued  and  was  finally  tried  on  September  I9,  1939*  when 
a  ;Judgment  was  entered  discharging  him.. 

At  the  time  of  his  arrest  Gill  had  in  his  possession  a 
paper  that  contained  some  course  and  vulgar  language  descriliing 
Rachel  Mintz,  which  was  typewritten  thereon.  Officer  Boone 
characterized  this  language  as  "imEioral"  and  stated  at  one  point 
in  his  testimony  that  it  was  because  of  his  possession  of  "this 
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inmoral  stuff,  the  iimaoral  things  on  the  paper"  that  he  arrested 
Gilla  When  this  paper  was  offered  in  evidence  upon  Gill»s  trial 
in  the  Municipal  Court  it  was  suppressed  on  his  motion  and  re- 
turned to  him,  Howv-ver,  this  paper  or  one  which  purported  to  be 
it,  was  received  in  evidence  without  objection  on  the  trial  of 
the  Instant  jase»  We  deem  it  unnecessary  to  recite  in  further 
detail  the  evidence  concerning  this  paper  or  in  regard  to  any 
other  aspect  of  the  case,  since  the  facts  set  forth  are  suffi- 
cient for  our  consideration  of  the  only  questions  necessary  to 
be  determined. 

The  first  question  presented  is  whether  th®  trial 
court  err«d  in  entering  the  judgment  in  favor  of  defendant 
notwithstanding  the  verdict.  It  should  hardly  be  necessary 
to  restate  the  oft  lepeated  rule  that  in  th©  consideration  by 
the  trial  court  of  defendant's  motion  for  judgment  in  his  favor 
notwithstanding  the  verdict  the  evidence  in  Its  aspects  most 
favorable  to  the  plaintiff,  together  with  all  reasonable  infer- 
ences surising  therefrom,  should  have  been  taken  most  strongly 
in  favor  ©f  plaintiff;  that  the  evidence  is  not  weighed  and  all 
contradictory  evidence  or  explanatory  circumstances  must  be 
rejected;  that  the  question  presented  on  such  motion  is  whether 
there  is  any  evidence  fairly  tending  to  prove  the  plaintiff <s 
complaint  aoi  that  in  reviewing  the  action  of  the  trial  court 
we  do  not  weigh  the  evidence  but  can  look  only  te  that  which 
is  favorable  to  plaintiff,  (Yess  v>  Yess.  255  111,  414;  McCune 
V,  Reynolds^  288  111,  188;  Lloyd  v.  Rush.  273  HI*  ^89;  ^aiSlL 
V,  TrouPf  315  111*  293;  Mah§a..y.  I^^ph^rds^^,  284  111,  App,  493j 
Thomason  v.  Chicago  fcotor  Coach  Go-.  292  111,  App»  104;  W clever 
V.  Curtiss  Candy  Co..  293  111^  App,  586;  and  Rose  v.  City  of 
Chicago^  317  111,  App,  1,) 

By  section  4  of  division  VI  of  our  Criminal  Code  (111* 
Rev*  Stat.  1939,  chap,  38,  par,  657)  it  is  provided: 

"An  arrest  may  be  made  by  an  officer  or  by  a  private 
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person  without  warrant,  for  a  criminal  offense  committed  or 
attempted  ia  his  presence,  and  by  an  officer,  wiien  a  criminal 
offense  has  in  fact  been  committed,  and  he  has  reasonable 
ground  for  believing  that  the  person  to  be  arrested  has 
coBHQitted  it," 

In  construing  the  foregoing  section  of  the  Criminal 

Code  the  Supreme  Court  has  enunciated  the  rule  that  before  a 

private  citizen  can  Justify  an  arrest  made  by  hla  without  a 

warranty  he  nnist  show  not  only  that  a  crime  has  in  fact  been 

committed,  but  that  the  person  arrested  is  guilty  of  the  crime 

and  the  further  rule  that  an  arrest  made  by  an  officer  caused 

to  be  made  by  a  private  citizen  "is,  in  principle,  precisely 

the  same  as  if  the  arrest  had  been  made  by  a  private  person," 

(lisigM_i.^_MMga,  219  111.  5500 

Is  there  any  evidence  in  the  record  which  fairly  tends 
to  prove  that  the  defendant  Lewin  was  guilty  of  false  arrest^ 
false  imprisonment  and  malicious  prosecution  as  charged  in 
plaintiff's  complaint?  It  must  be  held  that  there  Is  and  that 
the  judgment  in  favor  of  defendant  notwithstanding  the  verdict 
was  erroneously  entered.  Gill  testified  that  be  was  a  law 
abiding  citizen  and  that  he  was  not  guilty  of  breach  of  peace, 
disorderly  conduct  or  any  other  unlawful  conduct  at  or  prior 
to  the  time  of  his  arrest«  Upon  his  trial  in  the  Municipal 
court  pursuant  to  Officer  Boone's  complaint  he  was  discharged. 
As  heretofore  shown.  Officer  Boone  testified  that  when  lie  was 
first  approached  on  the  street  by  Lewin  the  latter  said,  "I 
want  that  man  [Gill]  arrested"  and  that  again  in  the  Police 
Station  the  defendant  said  that  "he  wanted  that  man  arrested 
and  didn't  want  to  Ise  bothered  with  him,**  This  evidence  in 
plaintiff's  behalf  was  clearly  sufficient  to  support  the  verdict 
as  against  defendant's  motion  for  a  judgment  in  his  favor  not- 
withstanding the  verdict.  As  we  have  already  stated  neither 
contradictory  evidence  nor  explanatory  circumstances  may  be  con- 
sidered in  determining  a  motion  of  this  ch&.pacter.  It  should  be 
observed  that  the  evidence  shows  more  than  a  mere  complaint  by 
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Lewin  to  the  police  officers  as  to  Gill»s  conduct.  It  tends 
to  show  that  he  insisted  on  having  Gill  arrested. 

As  heretofore  shown,  defendant  filed  no  brief  in  this 
court.  The  propriety  of  the  trial  court's  order  denying  defend- 
ant's motion  for  a  new  trial  was  not  presented  to  us  for  coi>» 
sideration.  Therefore,  the  question  was  not  presented  for 
determination  by  this  court  as  to  whether  the  verdict  of  the 
jury  was  manifestly  against  the  weight  of  the  evidence. 

The  only  other  point  necessary  to  be  considered  is 
plaintiff's  contention  that  in  the  event  the  judgment  of  the 
trial  court  is  reversed  and  the  cause  remanded  with  directions 
to  enter  judgment  upon  the  verdict,  there  should  also  be  a 
direction  to  include  in  such  judgment  a  special  finding  that 
»*malice  is  the  gist  of  the  action."  At  plaintiff's  request 
three  interrogatories  were  submitted  to  the  jury  and  the  same 
With  the  answers  thereto  were  returned  as  follows: 

"1ft  Did  the  defendant  maliciously  and  without  any 
just  cause  therefor,  cause  the  plaintiff  to  be  arrested  and 
detained  in  prison  on  August  8th,  1939?  Answer:  Yes, 

"2^  Is  malice  the  gist  of  this  action?  Answer:  No, 

**3*     Bid  the  defendant  maliciously  and  without  any 

or  probable 
just/cause  therefor,  prosecute  the  plaintiff,  or  cause  him  t© 

be  prosecuted?  Answer:  Yes*** 

It  is  urged  that  plaintiff  is  entitled  to  have  included 
in  the  judgment  on  the  verdict  a  special  finding  of  malice  based 
on  the  affirmative  answers  t©  the  first  and  third  interrogatories 
and  that  the  second  interrogatory  and  the  answer  thereto  should 
be  disregarded  because  said  interrogatory  submitted  a  questioa 
of  law  and  the  jury  did  not  understand  same  and  must  have  been 
confused  by  it«  If  there  was  any  confusion  or  lack  of  under- 
standing on  the  part  of  the  jury  as  to  this  interrogatory  plain- 
tiff alone  was  responsible  for  it.  It  was  answered  as  submitted^ 
That  interrogatory,  as  answered,  is  repugnant  to  the  other  two 
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interrogatories  as  answered  by  the  jury.  In  otar  opinion  it 
would  be  injproper  and   inconsistent  to  include  in  the  judgment 
on  the  verdict  a  special  finding  that  "malice  is  the  gist  of 
the  action'*  in  view  of  the  special  finding  of  the  jury  that 
malice  was  not  the  gist  of  the  action  in  response  to  the 
seeoad  special  interrogatory  submitted  to  the  jury  at  plain- 
tiff's request. 

For  the  reasons  stated  herein  the  judgment  of  the 
Cireuit  court  of  Cook  county  in  favor  of  the  defendant  not- 
withstanding the  verdict  is  reversed  and  the  caose  is  remanded 
with  directions  to  enter  judgment  in  favor  of  plaintiff  and 
against  the  defeniant,  Paul  Lewin,  on  the  verdict  of  the  jury* 
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<&  ^«l«i  ccirpof^tio^  muk^  to  ?«vtfif«  ««  ^^ckpa^  of  the  IfupftrtcNf 
aottrt  of  Q&ok  @oimtj  wMoh  clisMss*^  this  sfttiM  fiir  w^oit  of 
Jorii^^ietiem  «jad  4it«3lim<S  a  t^mp^r^ry  ifii^xisstioa  tlwr* terror* 
i«»iie€« 

Link»li«?lt   :<%^p^fi^«  ^t^f#BiJ.ttnt  h^i*«in«  |Hpe«4r«4  ik  juslfHftnt 
l»r  ^smfessloa  for  $X«3i5»f2  itgmiiuit  Eft  E*  ^'i^al^,  4«>iag  bfOHiJMti 
&•  iUwriOMn  aN&tiaK  ft%il  Son^iUoalBe  Cimpmy,  la  t^  iikiiiii«ip»i 
«6«u^t  0f  aiti.efego«    4  i^^jralsliraiNit  pr«»e««i!ijie  pi^iia«tt»4  oa  SftlA 
|a^pii»at  liRS  l{iatit%it«d  in  ti»%  @imrt  &g&iait  Vm  plaintiff 
hmrmiMm    "4p9tk  pr&f#r  r«t«ra  €»f  s@rvie«  of  »yai»aaMis  i»»&»A  la 

ik$mij»t  tkm  pbfnL»im%t  o^atval  Jtftt«»  ^.astf&eturlag  ^:i:  a^iJUi* 
Cwr^ratiom*  la  tiw  aa^iBtt  of  tiw  e«-i$iii£S(X  Judg^isat  of  tte 
i)i8l«ijpfti  eoceft  «#Bi.a%t  i»al/, 

IsMmlJif  ^»  g»imisi»««  d^'f^ieiiSimt  in  tito  inaieip&i  «e4Wirt«  ftlM  lt« 
9«titl&n  la  tiM  tmtasee  ef  n  Mil  la  «^iiity  la  s^ld  l^ialeiptid  9<»iirt 
to  viie«t«  tSsa  Jaid^Mait  «at<r«i  th»r#la  agAlast  it  &»  $fti*ai»lM»« 
«a  4!if«At  159  i^^lf  in  MMeii  p#titl&a  It  eMil#ai«<ii  t^  vUidity 
ef  tb»  Kfij»ai»M»»at  »«ttBaemi  »a&  %hs  mmm&gk^  oa  i£|££  Zbs^IM,  i^^^ 
i»»)i»<l  «ft«r  tlm  «03%litl«mi%l  Juigii^iit  la  c^xuls^wtat  ih&a  •atftr^d 
ftgniast  it  C4I  the  grmnt&  that  tiwre  wr*  ao  pr«|MMr  nad  l«gal  »«ir» 
Tift*  ef  amUL  smmammB^    ma  aas««r  to  Mid  p«UU«ai  «&•  fila4  %r 
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am  UxdiH^lt  cm^mn^g  fXniatiff  in  y&cn  gsurnlslsMiiiil^  vtvmtmtiMig 
ftisi  4<»f«]iA«at  Hmf^  mA  t^  €miss@  m.&  ##t  f^  iMmjrijag  In  tb» 

^ror«  til*  p»tlilQa  t4;«  im««t«  ««ii  3#t  for  im^tim  io  tte  lindelyil 
MMTtf  tto  d*f«Bdftttt  gatraidl^e^  fil4!«d  its  fsee^Uiat  im  ^m  Saj^rlor 
e«uxt  Gf  Ct»c>)K  etmntr  89«.kiag  th@  v^&e^Uon  of  tiae  Ifeuadelp^l  e«iirt 
j^ttigatiit  ftHftiasit  it  ««  iftrai»^(»«*    4'^  tte  s&aM  «!«/  ^i»  orlgiaal 
««B^l*|jit  ms  fll#4  ia  %lw  $i^»«i'i&r  eourt  o»t»  of  i^  |tiift|^s  tiitraoj 
•ai«r«4  «a  «y>4«v  fffip  «  tiatfefmyy  lnjiii^ti^a  withsuit  £^tie«  «J|A 
without  lieadf  whieli  l^Jyy^ti@a  r««traiiii»S  tii»  <»«'lI#etloa  €€  tlw 

S^lffiint  wsLS  strlekia  ms&  it  ^nmi^  i.i^it%««l  iis&ir«  t^  fil4i  sua  «wh!iiI4hI 

tm^fi&vmitf  i£y*«i»etioa  i»»»  Ag^ia  is3«i»4  &f%m^  tUft  ^ksi^iaiM  eee^lAiot 
vttt  fllM*     Hm  «a«ad«4  9^f»|il&ijit  f^l@4  la  %h»  ^^a|«rl@r  ««iirt 
ftll@g«a  tte  l<l«atl(ial  gr«maKls  f^r  th?  v^«Sfitloa  c^  tl)»  Jad|p«*a( 
ftf  tlM  ima&eii^  ^snurt  6S  KN»r$  ##t  f^rth  la  th»  im  titles  flla4 

la  thft  'l«tt«r  toart  %&  9^i«&t#  t^  saae  JMgaaftat.     im  M^tnh  16^ 
1^42  tlt>»  feil<y».lae  or4«7  wis  9at«ir«4  bi'  ntill  sum^timp  J»dl£«  of 

tl»  '^i&p^rl&e  @d^ftt 


te  strllw  th*  itii«al«ft  <ioa^laiat  T^r  m^nt  of  Juri»€i«ti«oti  <Mf  8al4 
Court,  U»  esart  hnYiac  jwriMiation  ©f  all  i.'artl«»,  IT  13  mnmi 
i^m'n^'JOf  that  aotiea  t&  stari^  mmi^mi  ^o^^X«dat  t&e  w#at  of 
j%uri&dietioB  of  %»X4  noart  h4  ^^ai#d  &M  mlo  on  4i^«BfAats  to 
tamamr  or  floo  to  sa14  0o»!$liiiat  withla  1€»  ddyft,  oaii  mtjm  bo  tot 
f^  furthor  hvorlac  April  if,  1942»       IX  A»i;i,«  «itlioat  fartter 
JK^tieo." 

cm  J^y  3,  1942  th»  soa*  ii»l«o,  wiso  «ator«»4  tfeio  Qr^»r  of  ik^r&h  16, 

l$4a,  <iatoi>oA  «a  <Mr4of  «hloi^  is  la  p^rt  ««  followtt 

"^jUMl  tiitt  eoart  imrim  ^^f^  tb«  t^&tiaoaf  of  tto  r^aoir- 
atolo  iiHiCIl  B»  "^liXii^  tUfit  lao  io  ttio  h*Bt»UU  Imu9  of  tto 
£ai«i«ip«X  esart  af  Chlo&go  ^n»  «a  m^m^^r  23*  1941  a.  >'•  Mt«ro4 
tiM  «r4«r  of  9oart«  a  e^rtifiiHl  oopr  of  vdilea  or4«r  i«  c»£k  fllo 
imrolfii  *nd  that  to&  had  ^««b  iaforws^  lay  «»«  atterafBy  for  tlso 
Coatrmi  4i%A%»B  uAtmf^at'J^ing  i-  -a^jU*  ao*j?e«'fc-tieB,  &  sorpo.p&tl©a» 
«t  V»  tiao  iN»l<l  «ttor8«|>  pr»»^mt^\%  nM  ^r$s»^  smid  aorpoir&Uoa't 
aotioB  to  «ltiidir«w  frott  tto  l^ailolpol  rottrt  it*  jK^tiUoa  to 


tlift  liMitABt  e^m  la  tims  p^p^rior  :c ..  .-;  ^omiit^'  ia 

tali  e<nit^I  Sta^M  MlMn^^tarSxis  ''^':  ^at^^  -^^pev^Uo^i  a 
fi9ri»«i^ti«%  te  mit^^mis  its  ftai  te  vfttatt  lartftwt 

iiwi  «iit«r9t  ©v«jp  tlw  fl%5»et1?s«  ^-  .s^jm  for  t&  a«i4 

Li«iB-i?^«lt  :s«sp&nar,  a  esspf  ■  i^tioa  ai:  taM 


aai  to  9aaiit«  mU  m4m  U  #uu  ^sii^iai  's>m:i»«  mm$ 

If  i4i  ^^HSY  ^mmst  tkm%  mtmSmt^t  Mii  aeUea  ta 
id  sat  a«i««  tbi  af««r  ast^irad  ^i^^ia  ^  ^reh  X4.  l$4a 

la  iHsapa^ir  ©verraiaA^  "* 


tMs  fti^fanl.  is  |Nra««aatM  fraa  t^  f^Uaaias 

t^  #ailg«  avab«p  aa  ievtiga^ir  J4,  l$4^% 


'*tM»  mtvi^  MHm  '  '^  ^m&  9mm%  W 

far  Vm  rm»pmUm  m  .-  -f  M^e-iMitt 

at  f@p  -tfint  ?!ff  Jal•^^  -        tli^ 


t*l*#B  Ih-  i'  yaad^r  adv.  ■  .-.-^  a#iiag 


3a«a  h«r#la  uMlt  Its  ^#ti  .     -  t-ia.zij3tat  ^ 

af  ai&  s«irvia#  af  sufsiHHMi  mm  smu^...--  .li^ipal  aanj-t 

of  Qhims;^  mA  ^m%  tliar«.fot#  sal  \wt  of 

Cia^ga  and  «9saaaiira  l^lsiletlaa  av<^  ^ae  i»^'ti9s  aai  iOm 
»^$mt  mt^me  af  ^^s 


ita  ^*  arA«r  1^  ^  liuHraia  3,  lf4a  a« 

ana  th«  ataa  1»  fearv  .  m  ^m  t^.  iii^imcUoa 


M4  tm  m^^im'  tmi^t  lmT«  Jwi»di@ti0a  to  tj^  ^la 

Usm  pr#aaat«d  1^  pUlatlff 's  «3e«n^i4  oaaiiUiitt  titM  tteiwiai» 

r'^tl@a  H  af  t&e  Sttiii<ilp&i  Co^t  4«t  (yaip*  3?^, 
«a«,  21,  elM^9*  37»  lU.  ?^a?.  ^tat.  If4l),  ^r©ria«a  ia  ^rt 

«8  t^ll&^imt 


nt  aa  aetlMi  to  v«aftt«,  sat  iisl4«  «p  iMdilfy  asf 

saoH  jaiiMiit,  ^?4ai*  ^  merm  sSaXI  te  aatarsd  witMLa^ii'^ 
4an  af  t«r  tlt«  aatry  af  »mk  laSpMmt*  «rd«r  «v  d««»«a^  tte 
SMM  slisU  »at  bs  mrntM,  ml  u»Ue  ar  aotliflM  «jc8i»pUac 
n^^(B»  amsl  9r  irrlt  i>f  •rrcv^  ar  l»y  a  bill  la  atalV*  ^  W 
«  ^titl«MBi  ta  84iid  ^uni<2lj;i«a  coitrt  ^cttlsis  fartH  graaaAs  fer 
9a«stiaf »  sattiat  &iU9  or  ao^lTiriag  t^«  »4u&«,  waisa  aaalA 
te  saffUitat  te  ®«a»#  tte  saas  la  te  va««te<l»  sst  asltfa  or 
^a<sifi««  ^  &  bill  ta  s^aitF  »»*•" 


It  aiU  te  80%^  tStst  ia9lai«4  ia  tte  a«»ttefts  af 


%€4i^Qf    %> 


^**f 


".&i 


*i  X4  .mn»t&m 


vmeat«4  4^ft«r  th»  «xplr&ti»ii  ef  3a  ^ys  fiPOK  tliHi  4«t*  of  lt< 
•iitry  art  th*  filiJis  •f  «  ftiU  ia  •^oitf  ©r  t2ie  flliing  ef  & 
pfttitien  in  %^  Mantcipal  eoairt  In  i^  Bftteurt  of  *  i»lll  la 

ft^QdV*    B&tii  tilt  Snj^ri^  @«ttrt  aai  tli*  KaaloliMa  to«rt  iiB4 
Jurlsdlotlon  iajad»r  th«  .for«gelag  »«!H»tloa  of  tb«  ^i^auaiclp*!  acvrt 
itcit  to  e«BsM«7  And  d«t<»n9sl8«>  a£^  •^oita^Ie  rlfht  ef  tJl«  p2Ai»» 

tiff  lwr«|j|  ta  liav«  ti3j&  $s^fiiu)3sm&t  $mi$mm%  v»i»&%94m    fN  ti'i* 
^uaal  ••l^di«d  k»r  tto  garalshs*  wm  Ui»  msiltlp^  ttmaft  mjai  it 
fll«d  its  patitloa  ii^  ttt  m.twe«  »t  &  'iiill  ia  t^^mltjr  tfewr#ia  to 

r&9&t*  mt4.  g&rrilslsimst  |^fn«sl.    Hs^r  tltfi  Ism  plaintiff  mM 
pif^9lMmd  tpmt  MHikiag  t^  »«»•  r«Ii«f  la  tl^  M^^riai*  smipt  li/ 
ft  da^«pX&imt  li^  «^Mt9r  ^i  th«  id«ntic2ai  fre«ia&»  ib$s«rt«^  ia  its 
p«ttitl«»a  to  tIM  im^dipal  ttcNsrt*    ^'%(aa  tl^  £sai^il&.iat  «e«s  filftA 
ia  ti»  emi^rinaf  court  tte  p«titi«»a  to  vi>tdat#  was  still  ^aiiaf 
mA  mAi»pmtM  of  ia  %M  ^/imialpiti  e«<«irt«     -'lifi^«  tw@  ^<mrt« 
hart  ®9a3tifr«at  |iiriMi«ti€Mi»  a  pmft^  h&s  tl^  ri^ltt  to  ;»#i«at 
*itlmr  sd^t  f^f  tin  p^a««iiitl£m  ^f  M^  right*  m^  whmn  hia 
»%l^etl»a  Iss  »a«  It  is  ^iaidtiag  iip»a  liia«    fliii  s^t  la  whiali 
Iw  iqrifi£B  Ids  a@tida  l»»  tselusiva  |arlMl®tlda  of  tiMi  pftF* 

2M^Htii^jb.lsiai4i&»  ^77  uu  m^   msM^Umgmju.  faminf H< 
233  111.  175.) 

I^fi  tlw  jHfliiiyii  ««•#  t^  ^matt  »aia  at  pp.  lS>-li64t 

""^  ]p«r8«B  liftt  tii#  rigM  to  9«^l*«t  sasM  tx^lboaal  Patriae 

jariMitttlsa  as  btt  ali^^as  fa^  ttm  prr,^<>*'^-^%%i(m  qt  Mb  ri^Jbits. 
■&nA  tlM  ®@art  whi^^h  first  0l»taiat  j  :ioa  ^111  i*«t8la  it, 

$mih  Jorladietidm  eaaa^t  ^  i«f«at«u  ^■.,^^^»  %im  daftadcat  aay 

artf^F  aiS9ih*r  tri^^ua&l  ia  whi«m  lie  9a|ip®s«a  Um  (i»«i»i<m  will 
m  md>r<»  f&^r<ir«^iilt  t«>  Ilia*" 

It  Is  argfuS  tliat  th»  d^^fawi^^ait  heraia  sttbaitt««  it5<?^lf 

te  tiw  Jt^lsAletiaa  of  ttaa  superior  eeart  bjr  ita  «|»p«araaa«  ia 

tlM»  vaf  i@)»  p'iEKt««s4iagi  laul  ia  tUmt  coiti't  ^«for«  tli»  tavaral 

Jaftfat  tliaraof  who  <mt«ra4  %im  ard^va  bnr^tafar^  r«f arr^d  te 

piPior  te  tha  «at]*y  of  fia&l  or<l<^  by  Jy^igif  ^eld^r^  4isaisalag 


1^  tl»fe#Sft«J 

y  «|si«ff  111:? 


ISJtd    ^■  Hit    H:t!%    *«■ 


^:f' 


"S 


^'' j;^'A' 


f.:7    ^ 


tht  9«as«  for  wsjit  of  Jiarisdiotion,  ^jb^  thftt  JttiAf*  Qr«b«v 
aft  Att^MTity  to  r«vi«w  %t»  i^«r  wd«r«  of  tn*  otlMP  |iitfc«s  of 
U»  ^a|N»rior  eei&rt«     Dm  *m«9»4.  ^M&lm%%  tl»t  4«f*al«fit  t^u^ft- 
U»Md  tli9  JoriMioUoB  of  Vm  $«i>«rldr  e««trt  »ia»«  tte  IneMtf^oa 
of  tMt  ]^oe«#(llag  ia  t «ld  eousrt  audi  p«p»ist«4  la  ••  ^mftstleaiag 
tl^  J\irl»diotie»&  of  that  ^mm%  matil  1^  «sttrir  of  tlw  oi*(i«9 
«l^{«aloA  froia*     ^m  tlilak  that^  ovos  tliettili  4»f6iid«at  tia4  sot 
S^Oi^tX/  «ai  9rof#rXy  raisM  th«  <2iiioiti&n  of  th»  eonrt'ft  jvrio* 
410^10%  tlift  ri^t  It  iaharoat  in  mmry  ooart  t^  moato  aaA  ••% 
osido  its  «»m  ^^oro  aai  iooroi^  t^t  ttif#  voia  upon  tlioir  faoo 
aaS  ooorto  «ill  not  sllev  a  voi4  ordfir  to  stand  «b«&  to  do  ao 
woalA  )»•  Ijodottalstoat  vith  a^ateatlal  Joatioa.     Ia  aar  «iroat^ 
aliato  o  aoiart  it  vit&eat  |«ria<iiotion  its^ar  tii^  Uw  to  %^f  aa 
isaiiOf  |ariii4ieti«tt  «ai»sot  iso  ^osif^rrot  lijr  t^  aata  op  oiroa  ti» 
afi««a«Bt  of  tl»  partlat^     (^£HjMUU,J»i^»yi...M£f  .Iffll^,  Mt.» 
353  III.  38S.) 

At  liarotoforo  aJiuawii  tlift  ^titioa  to  vaoato  «aa  flloA 
la  tte  lisalciiml  ooort  im  ^^s^Nhp  23,  1941  a&il  ^w  o^i^laiat 
toolciag  to  traoatt  tlio  taaa  fiiaaioi|i&i  e#wt  J^^aimt  wao  fUod 
ia  t^  ts^^rlo?  ooort  oa  l^v«9^N»ir  i?$«  lf4l.     ;^o  oip^tr  <^  ^^1$ 
3,  lf4t  of  tiMi  aai»^lor  doart  ^ms  tlia  ®.?il]r  or#ar  vaoatoA  )ijr 
^todfo  Oipotoor  and  It  afeawa  ttet  tiba  garalalioo  4#foa&aat*t  i^tltl^a 
to  vaoato  nat  still  f«satfiag  ia  ^m  ^^ttaioi^l  oosrt  obaa 

15&oi*«for« 


smon  ^<l«r  waa  iroi4  ia  ttet  it  tliooiod  ea  Ita  fa^  tiat  tbm 
ittBloiial  toart  had  o3»lativo  Jairltdlotloa  to  te&ir  aaA  4«ei4« 
thiff  0-^.90 • 

Ia  met  opinloa  Xt»  os^ajr  of  tte  infi^ittr  ooart  Ait- 
aiaaiaf  tma  oaaao  «aa  projparlir  oatorod  anA  ahoiilil  1»«  affii«»i« 

?rio»t|^£«^  £•!  oai  aoaalaa^  J^*,  oombot* 


■:i.^--^  j|<W.S^/l?  .*~*x-.-^  7Z^>*^---^J-*^t 


■  r.  Xi.  >;  f_Si 
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LILLIAH  ESCHRBR,  ) 


'APPEAL  PROM  mmiQlVm  CODRT 


•*»>., 


)         "Of  CHICAGJ 
PEOPLES  BACfSO  STORES,  INC.,     ) 


a  corpp^tion,  )       O  ^  "1  /   I   /C  Q  yl 

Appellant,        )       ^  ^'--^^  X./^  .4^*    O  O  tc 

MR.  JOSJICS  SULLIVAN  DELIVERED  THE  OPINION  OP  THE  COURT* 

%|.^intiff,  Lillian  Eschner,  oonfessed  judgment  oa  a 
lease  f©r  $526»40  against  defendant,  Peoples  Radio  Stores,  Inc., 
which  amount  included  i*ent  due  under  said  lease  for  September 
and  October,  1942,  and  attorney's  fees,  said  rent  having  accrued 
after  defendant's  removal  from  the  demised  premises.  An  order 
was  entered  by  the  trial  court  denying  defendant's  motion  to 
open  the  judgment  and  for  leave  to  defend*  Defendant  appeals 
from  this  order, 

A  large  portion  of  plaintiff's  brief  is  devoted  to 
argument  that  defendant's  motion  to  open  the  judgment  and  the 
affidavit  filed  in  support  thereof  were  insufficient  in  form, 
that  said  motion  was  not  filed  within  apt  time  and  that  defeaS- 
ant  was  not  diligent  in  filing  sai^,  Dhe  record  discloses  that 
not  one  of  these  questions  was  raised  by  appropriate  ©bjeetioii 
in  the  trial  court  and  plaintiff  is  precluded  from  presenting 
them  here  for  the  first  time. 

The  only  question  presented  for  our  consideration  and 
determination  is  whether  the  trial  court  erred  in  holding  Ijy 
its  order  denying  the  motion  to  open  the  judgment  and  for  leave 
to  defend  that  defendant's  verified  petition  did  not  state  a 
prima  facie  defense.  Defendant  insists  that  it  did.  Plaintiff 
just  as  strongly  asserts  that  it  did  not*, 

Defendant's  verified  second  amended  petition  to  open 
the  judgment  averred  inter  alia: 


«.  -  V 


,i.«;M<)  sldi  moil 


I'iiou     - 


aaqo  o^  noiJ-i;: 


♦  r^o. 


.;2ii:l  add   lol  s^eil  mefii 


•2- 

♦♦3«  Your  petitioner  avers  that  it  has  a  good  and  valid 
defense  to  said  judgment  and  to  any  indebtedness  alleged  to  Iw 
due  under  the  said  lease j  as  grounds  for  said  defense  Petitionftp 
states  the  following  facts: 

"(a)  At  the  time  of  the  execution  of  this  lease  the 
Plaintiff  agreed  as  consideration  for  your  Petitioners  entering 
into  this  lease,  to  repair  the  roof  and  floors  of  the  premises 
covered  by  the  lease  and  further  to  put  said  premises  in  a  tenant- 
able  condition  in  accordance  with  the  needs  of  yottr  Petiti©n«P»s 
business, 

''(b)  Since  the  execution  of  this  lease,  the  Plaintiff 
assumed  and  undertook  to  make  the  repairs  and  did  in  fact  attempt 
to  make  repairs  to  the  roof  of  the  premises;  but  did  in  fact  make 
feeble,  negligent  and  insufficient  repairs  with  the  result  that 
all  her  efforts  were  not  sufficient  to  keep  the  rain  from  coming 
through  the  roof  of  the  said  building  and  unto  the  premises  of 
your  Petitioner  causing  the  floors  to  become  warped  and  irregular 
and  insufficient  in  that  damage  was  caused  to  the  goods  and  mer- 
chandise of  this  Defendant  which  were  stored  on  the  premises  in 
accordance  with  the  purposes  for  which  this  lease  was  entered 
into, 

"(c)  That  the  defendant  has  made  numerous  and  repeated 
requests  of  the  Plaintiff  both  in  writing  and  orally  to  repair 
the  roof  and  the  floor  so  that  your  Petitioner  might  fully  enjoy 
the  use  of  the  premises  leased, 

"(d)  That  the  building  consists  of  two  floors  but  that 
your  Petitioner  leased  the  first  floor  only  and  it  had  no  access 
to  the  roof J  on  the  contrary,  the  roof  was  under  the  exclusive 
control  of  the  Plaintiff  herein  and  she  was  therefore  bound  to 
make  the  necessary  repairs  towards  the  end  of  repairing  the 
roof  and  permitting  your  Petitioner  to  enjoy  the  use  of  the 
premises. 


^a^  ^-"     •-.-^^'Jl  s^i^  TJCf  fcertsvo© 

-,,  ^  ■  ,_,;:  "'■•;••:•  '■•   !^'--M£i)no©  elcffi 

«•  seniejjcf 

©via*;lox0  ©ri^  ♦s©!   .  ^  ^ikjad-uoc  ed^  ao  {loci  erij  o;t 

Oct  IxfU'c.  axotefi  l^lJ-iixjBX'i  ©tW  lo  loi^noo 

«ee8Jtai»iq 
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wyour  petitioner  further  states  that  on  August  18,  I94I 
he  wrote  to  the  Plaintiff  asking  her  to  make  the  necessary  re- 
pairs to  the  roof  pursuant  to  her  original  undertaking  to  do  se 
and  also  pursuant  to  the  numerous  promises  made  by  her  to  repair 
the  same.  The  Plaintiff  pursuant  to  these  demands  of  your  Peti- 
tioner sent  her  agents  to  the  premises  who  proceeded  to  patch  the 
roof.  During  the  next  rain,  this  patch  was  of  no  avail  and  tJbe 
rain  continued  to  come  through  the  roof  and  damage  the  stock  &nd 
merchandise  of  the  Defendant.  Again  on  October  27,  1941,  Defend- 
ant wrote  to  the  Plaintiff  advising  her  of  the  defective  condi- 
tions of  the  roof  and  the  floor  and  asked  that  proper  repairs 
be  made,  Tlie  Plaintiff  again  sent  her  agents  and  attempted  to 
repair  the  roof  but  again  the  repairs  were  so  feeble,  negligent 
and  insufficient  as  not  to  keep  out  the  rains  from  coming  unto 
the  premises  of  the  Petitioner,  which  constant  rains  warped  the 
floors,  in  turn  causing  the  merchandise  of  your  Petitioner  to 
slide,  roll  and  fall  upon  other  merchandise  thus  damaging  the 
same  and  causing  rain-\TOter  damage  upon  them  as  well,  Plaii»» 
tiff  again  on  June  3,  1942  attempted  to  fix  this  roof  but  with 
no  better  results  titan  on  previous  occasions,  again  on  June  3, 
1942  the  Defendant  wrote  the  Plaintiff  of  additional  damage 
caused  to  the  Petitioner's  property  through  rain  falling  on 
the  radios  and  electrical  supplies  of  your  Petitioner,  Pursuant 
to  this  request,  numerous  promises  were  made  by  the  Plaintiff  to 
remedy  the  faulty  conditions  existing  in  the  roof  and  floors 
but  no  more  substantial  repairs  ©r  improvements  were  made  and 
during  the  following  rains,  rain  water  seeped  through  the  ceiling, 
fell  upon  the  floors  and  merchandise  of  your  Petitioner,  warping 
the  floors  and  causing  its  radios  and  other  articles  maintained 
on  the  premises  for  sale  pursuant  to  your  Petitioner's  course 
of  business,  all  to  your  Petitioner's  great  damage  and  loss» 
Further,  the  rain  so  seeping  through,  fell  upon  the  radios  and 
electrical  derises  of  this  Petitioner  causing  great  damage  to 
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'     ■'■ItRliBtSSC    f^".''   ■    ^«« 

^.:;J  fcjti^  'tool  Qiii  10  artoiJf 

:;- 3vr«ri,tsi  anlBJurflo  fejtis  ©ins?. 
:^^&!^Sti&  S*fi  ,£  emit,  fl^  ai&stt  I'^i^ 

^rir..:c^aiu:^l  '^  ztl&<i^'.i  li^ii&^^ s^iSisz  o^offl  on  di^cl 
cf?^  fllP/i  ^silJtst  SK-t'-'oXXol  Mid-  aniii^S 

n.'jijstsrtjt  »XeR  ^o'i  esttoeiq  «riJf  no 

,  f-^^q  -jlSKnj  ©t  XX*-^e3»£ilaj;cf  lo 

.  oji^  5jaXvi9©e  oa  aifii  ©xli  ^isri^iL''^ 


the  same  and  necessitating  expensive  repairs  and  in  some  in- 
stances, preventing  their  use  whatsoever. 

'•Your  Petitioner  further  st&.tes  that  because  of  Plaij*- 
tiff  »s  original  undertaidLng  to  repair  the  roof  and  floor  and  her 
subsequent  failure  to  make  those  necessary  repairs,  but  making 
them  only  feebly,  negligently  and  insufficiently,  your  Petltioiw 
er  was  caused  a  great  deal  of  damage  and  it  became  impossible  to 
do  business  on  the  premises  leased;  under  those  circumstances, 
youp  Petitioner  was  compelled  to  vacate  the  premises  and  did  so 
vacate  the  premises  on  i^Aigust  17,  1942," 

It  is  urged  that  the  alleged  oral  promise  of  plaintiff 
to  repair  the  roof  of  the  premises  involved  herein  made  prior  to 
or  contemporaneously  with  the  execution  of  the  lease  could  not 
possibly  fornish  the  basis  for  the  defense  of  constructive 
eviction,  V;/e  agree  with  plaintiff's  contention  in  this  regard. 
We  also  agree  with  plaintiff  that,  where  there  was  no  contractual 
obligation  otherwise  to  make  the  repairs  in  question,  a  contract 
to  make  such  repairs  cannot  be  created  by  or  inferred  from  a 
voluntary  or  gratuitous  attempt  alleged  to  have  been  made  ^y 
the  lessor  to  repair  the  roof.  Therefore  the  allegations  of 
defendant's  petition  to  open  the  .judgment  in  respect  to  the 
foregoing  matters  must  be  disregarded,  since  they  furnish  no 
basis  for  the  defense  of  constructive  eviction. 

However,  plaintiff's  counsel  in  her  brief  recognizes 
that  it  is  the  established  law  of  this  sts.te  that,  where  a 
portion  less  than  the  whole  of  a  building  is  demised  and  the 
landlord  retains  under  his  control  certain  other  portions  of 
the  building,  the  landlord's  failure  to  keep  those  portions 
under  his  control  in  sufficient  repair  so  as  to  permit  the 
tenant  to  occupy  the  demised  portion  of  the  building  for  the 
purpose  of  the  tenancy^  will  constitute  a  constructive  eviction^* 
(Payne  v.  Irvin.  144  111,  482;  Johns  v.  Elchelberger^  109  111, 
App.  35;  Lawler  v.  McNamaya.  203  HI.  ^PP»  285;  Lakeview  Ave^ 
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side.  Corp.  V,  McFarXana^  265  111.  App.  517 •) 

In  this  light  of  the  foregoing  rale  of  law  vfe  will  now 
consider  paragraph  3  (d)  of  defendant's  petition  which  Is  as 
follows J 

"(d)  That  the  building  consists  of  two  floors  but 
thftt  your  Petitioner  leased  the  first  floor  only  and  it  had  qd 
access  to  the  roof j  on  the  contrary^  the  roof  was  under  the 
exclusive  control  of  the  Plaintiff  herein  and  she  was  there- 
fore hound  to  maice  the  necessary  repairs  towards  the  end  of 
repairing  the  roof  and  permitting  your  Petitioner  to  enjoy  tiic 
use  of  the  premises*'* 

Plaintiff's  counsel  indulges  in  rather  captious 
criticism  of  the  allegations  contained  in  this  paragraph  but 
he  does  not  even  pretend  to  claim  that  such  allegations  do  not 
state  a  sound  basis  for  the  defense  of  constructive  eviction* 
He  particularly  criticises  the  allegation  that  the  roof  was 
under  the  exclusive  control  of  the  lessor  as  being  a  con- 
clusion of  law,  The  absurdity  of  tills  criticism  Is  manifest 
when  It  is  considered  that  it  Wi&s  upon  the  lease ^  evidencing 
the  control  of  the  building.  Including,  of  course,  its  roof, 
by  the  landlord  lessor,  that  the  confession  of  judgment  was 
obtained, 

■  iiile,  as  heretofore  shown,  the  petition  to  open  the 
Judgment  contained  certain  allegations  that  purported  to  state 
a  basis  for  the  defense  of  constructive  eviction  that  were 
wholly  insufficient  for  that  purpose  and  while  said  petition 
was  prolix,  loosely  drawn  and  replete  with  allegations  of 
evidenclary  facts,  still,  when  considered  as  a  whole,  we  think 
it  stated  a  good  defense  of  constructive  eviction*  It  alleged 
the  legal  duty  of  the  lessor  to  repair  the  roof,  her  failure 
to  perform  that  duty,  the  continuing  damage  to  defendant's 
property  on  the  leased  premises,  the  fact  that  the  premises 
became  unfit  for  the  purpose  of  the  tenancy  and  the  further 
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faet  that  defendant  was  compelled  to  move  from  said  premises  by 

reason  of  plaintiff's  failure  to  repair  the  roof.  Pleadings 

in  fourth  class  cases  in  the  Municipal  court  are  not  subject 

to  strict  rules  of  construction.  It  is  only  necessary  that  they 

state  a  cause  of  action  or  defense  in  understandable  language 

and  with  sufficient  particularity. 

While  we  have  heretofore  stated  that  voluntary  repairs 
made  by  a  landlord  raised  no  presumption  of  a  contract  to  repair, 
we  do  not  wish  to  be  understood  as  intimating  that  repairs  or 
attempts  to  repair  may  not  be  shown  in  evidence  upon  the  trial 
of  this  cause. 

Inasmuch  as  the  petition  herein  to  open  the  Judgment 
stated  a  prima  facie  defense  of  constructive  eviction,  the 
trial  court  erred  in  denying  defendant's  motion  to  open  the 
judgment  and  for  leave  to  defend. 

The  order  of  the  Municipal  court  of  Chicago  denying 
said  motion  is  reversed  and  the  cause  is  remanded  with 
directions  to  allow  said  motion  and  that  such  further  pro- 
ceedings be  had  as  are  not  inconsistent  with  the  views  herein 
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a  corporation. 


FIRST  imiT3D  FINANCE  CCBPORATION, 


Appellee,  |   |  APPEAL  PROM 


JOSEPH  VAKp;^'  ffaKK  nii&K   and   ""^^^^^.^  , 

JAM^^^^S^,  doing  business  as      'r^'^^^  -^  i  ^  ^  ^' 

^Bros.  Motor  Service, «WX..^^^ _  ^  2l4.,.A.'  63  5 

MR.  JUSTICE  SULLIVAH  DELIVEBED  THE  OPINION  OF  THE  COURT » 

This  is  an  action  in  trover  brought  in  the  Municipal 
Court  of  Chicago  by  plaintiff.  First  United  Finance  Corporation, 
against  defendants  Joseph  Vanek,  Frank  Vanek  and  James  ?anek, 
doing  business  as  Vanek  Bros,  Motor  Service,  The  ease  was 
tried  before  the  court  and  a  jury  and  the  court  instructed 
the  jury  that  a  certain  Judgment  or  decree  of  the  Superior 
court  of  Cook  county,  which  was  offered  and  received  in  evi- 
dence, was  binding  on  defendants  and  decisive  of  the  title  to 
the  personal  property  involved  herein  and  that  the  only  question 
necessary  to  be  submitted  to  the  jury  for  its  consideration  was 
the  amount  of  damages  that  plaintiff  was  entitled  to  recover* 
The  jiiry  returned  the  only  form  of  verdict  submitted  to  it, 
which  found  defendants  guilty  of  conversion  and  assessed 
plaintiff ♦s  damages  at  $1,100,  Judgment  was  entered  on  the 
verdict.  Defendants  appeal* 

Upon  the  trial  defendants  were  not  permitted  to  offer 
any  evidence  except  as  to  the  value  of  the  property  in  question* 
The  material  facts  necessary  to  be  considered  appear  from 
plaintiff's  evidence  and  an  offer  of  proof  made  by  defendants ♦ 
February  18,  1941  Russell  Baker,  as  mortgagee,  fore- 
closed his  chattel  mortgage  on  the  motor  truck  involved  herein 
and  at  the  foreclos\ire  sale  he  purchased  the  truck  in  the  imme 
of  his  ncaainee,  Chicago  &  Illinois  Valley  Transporation  Comp-any, 
(The  purchaser  at  the  foreclosure  sale  will  sometimes  herein- 
after for  convenience  be  referred  to  as  Baker*)  On  the  same 
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day  Baker  removed  it  from  ths   premises  of  the  mortgagor »  There<- 
after  h®  sold  tJae  truck  to  ttje  dsfendants  for  $300  and  deliv- 
ered it  to  them*  When  Baker  took  possession  of  the  truek  frMi 
the  mortgagor,  it  was  on  the  latter <s  premises  and  stored  in 
one  of  said  mortgagor's  sheds ♦  In  eonsumoation  of  the  fere- 
closure  sale  Eiiker  received  a  certificate  of  title  from  the 
Secretary  of  State  and  indorsed  same  to  defendants  who  pur»- 
chased  the  truck  from  Mm,  After  the  sale  to  defendants  was 
eonsunimated  and  the  truck  delivered  to  them.  Baker  learned 
that  plaintiff  claimed  title  to  the  same  truck  by  a  previous 
foreclosure  had  on  December  5>  1940.  Subsequently  a  suit  was 
started  in  the  Superior  court  of  Cook  county  by  Baker  to 
determine  title  to  other  chattels  not  involved  in  this  case 
and  the  plaintiff  herein  intervened  in  that  suit  to  have  title 
determined  as  to  the  truck  in  question*  The  Superior  court 
entered  a  decree  in  which  it  was  fouiid  that  the  title  to  said 
truek  -was  in  the  intervener  in  that  proceediiig,  who,  as  already 
stated,  is  the  plaintiff  here.  April  30,  1942^  plaintiff  made 
a  demand  on  defendants  for  the  truck,  which  was  refused,  and 
thereafter  the  instant  action  was  instituted.  As  heretofore 
stated,  the  trial  judge  refused  to  admit  any  evidence  offered 
by  defendants  as  to  their  right  to  the  title  to  the  truck  and 
instructed  the  jury  to  find  them  guilty  of  conversion  and  to 
assess  as  plaintiff's  damages  the  value  of  the  truck  as  of 
April  30,  194-2. 

Defendants*  theory  as  stated  in  their  brief  is  that: 
"(1)  they  were  innocent  purchasers  for  value  before  the 
Superior  Court  suit  was  instituted,  and  they  were  not  parties 
to  that  suit  and  had  no  knowledge  of  the  same,  and  have  had 
no  opportunity  to  defend  their  title  either  in  the  Superior 
Court  suit  or  in  this  suit;  (2)  whatever  lien  plaintiff  had 
on  the  truck  because  of  the  foreclosure  of  its  chattel 
mortgage,  became  void  and  a  fraud  per  se  as  to  third  parties. 
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boQ^jiUse  it  failed  to  talce  possession  of  the  truck  after  th© 
foreclosure;  (3)  thiit  the  qusstion  of  the  title  to  ttie  truck 
should  have  been  litigated  as  an  issue  in  this  ease„" 

Upon  the  trial  the  theory  of  plaintiff  andi.  the  trial 
Judge  seeras  to  have  be^a  that  the  title  to  the  truck  was 
adjudicated  in  the  Superior  court  of  Cook  county  and  that  tMs 
adjudisation  was  binding  upon  the  defendants  herein,  although 
tbey  were  not  parties  to  the  proceeding  in  th®  Superior  court 
and  had  no  knowledge  of  sauje,  because  said  defendants  purchased 
the  truck  from  the  Chicago  fi-  Illinois  Valley  Transportation 
Company,  ?Jhich  was  a  party  to  the  Superior  court  suit* 

Defendants  contend  that  "the  issue  of  the  title  to 
the  truck  should  have  been  presented  to  the  Jury"  and  that 
"defendants'  title  to  the  truck  is  superior  to  the  claim  of 
the  plaintiff. « 

Plaintiff  advances  the  following  propositions  in 
support  of  the  Judgments 

"The  vendee  of  personal  property,  though  an  innocent 
purchaser  thereof,  obtains  no  more  perfect  title  to  the  property 
purchased  than  the  vendor  himself  possessed,  as  the  vendee  can 
acquire  no  better  title  to  the  property  than  his  vendor  had, 

"A  decree  in  another  suit  is  admissible  in  evidence, 
t©  prove  title  to  personal  property,  character  of  possession, 
or  as  a  part  of  a  cJiain  of  title,  for  or  against  strangers  to 
the  other  suit  as  well  as  for  or  against  the  parties  to  the 
original  suit* 

"Plaintiff's  title  to  the  truck  in  question  has  never 
been  divested  and  is  superior  to  the  claims  of  the  defendants," 

As  lias  been  noted,  the  decree  ©f  the  Superior  court, 
which  was  received  in  evidence,  determined  that  as  between 
Chicago  &  Illinois  Valley  Transportation  Company  and  the 
plaintiff  herein,  the  title  to  the  truck  was  in  plaintiff 
but  defendants  say  that  they  as  innocent  purchasers  bought 


asw  3f3«n^  sil*  od-  ^l^l^  s^Ai  iisd$  ftM?<f  «v.««i  oi  ewf^e  ©Sbirt 
Jb©5jariora»q  eiTfl/^bne'lel)  blse  miuaond  ^9a^^  1o  ©3li>9Xw£ai  oa  barf  itfie 

^cfisqO'nq  aft}'  od^-  sl;^!^'  io®lisq  sia^  csa  Enist^o   jl05''ieri;t   neafidoii/q 

cso  o©bfl©v  9cW  23  ^^«2aeaeoq  "iXeaaiii  -xofsns-*  erii  amii  ^saadoiuq 

,fe«ri  i»i!n9v  «i£i  simii  x^'^®<loiq  ed;;?  ck^  »Xcf±;t  Tsc^isu  on  »aXupoa 

^aoXaesaaoq  lo  'i9;to«r.iis^»  ^ijd 'i9<|Oiq  Xfinoaieq  o;f  ©Xj±-t  evo'iq  o:^ 

ow   ei©3£uti*a  S'anlagB  to  to^  ,©X:rJE^  1o  isiaclo  b  lo  ^i^  b  a&  to 

s«W  od"  aeidisq  edi  $^atB^&  iq  toj  e.^  IX»w  &&  i'lma  leiloO  &iis 

wdlija  XjEnlali© 
19V©«  aari  noXd-asjjp  aX  Jioai^  «!«idt  !5>t  ■•X;^!^  amXdniiiX'^" 
"  ,zia&mB''i9b  wid  lo  SisiXsXo  exid  od  ioii©ffi/a  cl  Mb  Joed-esvX^  iisacf 
^uTjytfc  lolioqfja  enid  lo  ®©n©©fe  sac^   ^fe#*Ofl  n»©Q'  &&ii  sA 

«fld^  fcaa  ^cflfiqicoO  noi j  ad'^coqaiiai?  -^©IlBy  Btoallll  A  oafe^XxlO 

^IXcl-nXrlq  nl  sxm  v'airrrd  add  o^  ©IdXd  acid  ^aXsiad  ItldriXsXq 

^it^i^ocf  2^©aj8iIoiiirq  ^a&mtml  za  xedi  darid  xrr  gdasfcnelsJb  ducf 


the  truck  from  Chicago  &  Illinois  Valley  Transportation 
Company  prior  to  the  institution  of  the  proceeding  in  the 
Superior  court  that  resulted  in  said  decree,  that  they  were 
neither  parties  nor  privies  to  any  party  in  that  proceeding, 
that  they  had  no  knowledge  of  the  institution  or  pendency 
of  said  proceeding  and  that  they  were  not  and  could  not  b« 
bound  by  the  decree  entered  therein.  Their  position  in 
this  regard  seems  to  be  well  taken, 

"A  purchaser  is  coacluded  by  the  judgment  rendered 
in  an  action  by  or  against  his  vendor  concerning  the  owner- 
ship of  the  property  provided  he  acquired  Ms  interest  during 
the  pendancy  of  tiie  suit  or  after  the  rendition  of  the  judge- 
ment therein.  This  rule,  however,  does  not  apply  where  he 
t®olc  title  before  the  suit  was  begun."  O'*  Corpus  Juris, 
1016,  par«  1440^) 

Plaintiff  recedes  from  the  position  taken  by  it  in 
the  trial  court  that  the  Superior  court's  decree  was  binding 
per  se  upon  defendants  as  a  determination  of  the  title  t© 
the  truck  as  between  them  and  it,  because  now  it  merely 
asserts  that  "a  decree  in  another  suit  j.s  admissible  in 
evidence"  as  tending  to  establish  "title  to  personal  property, 
character  of  possession  or  a  link  in  a  chain  of  title,  for  or 
against  strangers  to  the  original  suit*"  The  decree  of  the 
Superior  court  was  admissible  in  evidence  for  the  purposes 
above  indicated,  according  to  the  authorities  cited  by  plain- 
tiff^ (Gage  Y,  Goudy^  141  Ill»  21? j  Freeman  on  Judgment Sj, 
vol,  2,  sec,  1040,  pp.  2169-2153.),  but  defendants  were  not 
concluded  by  it,  as  the  trial  court  held.  In  Gage  v.  Goudy. 
supra*  cited  by  plaintiff,  the  court  said  at  p.  220: 

"The  contention  that  said  decree  was  incompetent 
j^nd  inadmissible  as  against  the  defendant  can  not  be  sus- 
tained. It  is  true,  in  general,  that  judgments  and 
decrees  are  evidence  only  in  suits  between  the  parties 
thereto  and  their  privies,  but  that  rule  is  inapplicable 
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in  a  case  like  this,  where  the  decree  is  not  introdaced  as 
per  se  binding  upon  any  rights  of  the  defendant,  but  as 
tending  t©  establish  &  link  in  the  chain  of  the  complain- 
ant's title," 

Upon  a  retrial  of  this  case  the  decree  of  the  Superior 
court  should  be  received  in  evidence,  if  offered,  but  only  as 
tending  to  establish  plaintiff's  title  to  the  truck  or  a  link 
in  its  chain  of  title  to  same. 

Defendants  concede  that  a  vendee  of  personal  property, 
though  an  innocent  purchaser  thereof,  obtains  no  better  title 
to  the  property  than  the  vendor  himself  possesses  but  contend 
that  said  rule  is  not  applicable  to  any  issue  presented  by  tlw 
pleadlr^s  in  this  case,  Thei'e  is  no  issue  in  this  case  to 
whick  the  foregoing  rule  is  applicable. 

Plaintiff  asserts  that  its  "title  to  the  truck  ia 
question  ha,s  never  been  divested,"  Defendants  insist  that 
plaintiff  has  been  divested  of  title  to  the  truck  by  reason 
of  its  failure  to  remove  said  truck  from  the  mortgagor's 
possession  within  a  reasonable  time  after  title  became  vested 
in  it  as  a  result  of  the  foreclosure  sale  under  its  then  prior 
chattel  mortgage.  Defendants  further  insist  that,  since  plain- 
tiff permitted  the  truck  to  remain  on  the  mortgagor »s  premises 
and  in  the  mortgagor's  possession  for  73  days  after  said 
plaintiff  purchased  it  at  the  sale  made  pursuant  to  the  fore- 
closiire  of  its  own  chattel  mortgage  or  until  Baker  foreclosed 
his  chattel  mortgage  against  the  truck  and  immediately  removed 
same  from  the  possession  of  said  mortgagor,  plaintiff •s  conduct 
in  so  permitting  the  truck  t©  remaia  in  the  possession  of  the 
mortgagor  constituted  a  fraud  per  se  as  to  defendants  who 
thereafter  bought  the  truck  as  innocent  purchasers  for  value, 
and  that  the  lien  of  plaintiff's  mortgage  and  the  foreclosure 
and  sale  made  thereunder  became  void  in  se  far  as  defendants* 
interest  in  and  title  to  the  truck  were  concerned* 

Instead  of  answering  these  contentions  of  defendants 
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in  its  brief,  plaintiff  goes  off  on  a  tangent  and  eites  present 
and  previous  sections  of  the  Chattel  Mortgage  Act  relating  to 
the  period  during  which  a  chattel  mortgage  reaiains  a  good  and 
valid  lien  and  discusses  matters  concerning  which  there  is  no 
evidence  in  the  record. 

There  is  no  question  here  concerning  the  Talidlty  of 
plaintiff's  mortgage,  Tiiat  the  lien  under  the  plaintiff »8 
mortgage  was  valid  and  superior  is  admitted.  The  legality 
and  propriety  of  the  foreclosure  of  said  lien  and  the  purchase 
of  the  truck  by  plaintiff  at  the  foreclosure  sale  are  conceded. 
The  real  question  presented  is  whether  plaintiff's  mortgage 
became  void  and  its  lien  thereunder  extinguished  as  to  Baker^ 
the  junior  mortgagee,  and  defendants  who  were  subsequent 
Innocent  purchasers  from  him,  because  of  said  plaintiff's 
failure  to  take  possession  of  the  truck  from  the  mortgagor 
within  a  reasonable  time  after  default,  foreclosure  and  sale* 

It  has  been  repeatedly  held  that  possession  of 

mortgaged  chattels  must  be  taken  by  the  mortgagee  within  a 

reasonable  time  after  foreclosure  and  sale  because  of  default 

in  payment  or  other  condition  broken  and  that  failure  by  the 

mortgagee  to  take  possession  constitutes  a  fraiicl  per  ate  as  to 

third  persons  which  is  act  subject  to  explajoation  and  tluit 

such  failure  to  take  possession  within  a  reasonable  tioie 

renders  the  mortgage  void  in  so  far  as  tae  interests  and 

liens  of  third  persons  are  affected,  (Shannon  v^  Welfjt 

173  111*  2^3;  Atkins  V.  Bvrnesp  71  111*  326j  aHsJa^J^ 

Muller>  61  111*  453j  Albert  Pick  &  Co>  v.  Spoor ^  212  111, 

App*  612, )  In  Reed  v>  Ames.  19  111*  594,  the  court  said 

at  p.  596: 

"Suffering  property  to  remain  in  the  hands  of  the 
vendor  or  mortgagor,  after  default,  is  a  fraud,  because 
the  real  ovmership  being  in  one  person,  and  the  ostansible 
ownership  in  another,  glres  the  latter  a  false  credit* 
Some  Courts  have  held  that  such  facts  are  open  to 
explanation  *^<*»  le  think  the  better  rule  is  «  the  safest 
and  founded  in  the  best  policy  -  to  hold  that  such  facts 
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constitate  fraud  joer  §e^,   and  not  to  be  explained." 

Mere  constructive  possession  is  not  sufficient  to 
preserve  the  lien  of  a  mortgagee  af t«r  foreclosore  but  it  mast 
be  such  possession  as  to  indicate  to  the  world  that  the  mortgage® 
has  acquired  ownership  of  the  property,  (■lilliama  v^  Hea^j.  219 
111.  Appr  5f   3.nd  cases  cited  therein.)  In  the  instant  case  the 
truck  was  permitted  to  remain  in  one  of  the  mortgagor's  build- 
ings on  tlie  latter 's  premises  and  there  was  notiilng  abo^t  the 
truck  that  would  indicate  to  a  creditor  or  third  perBOHs  that 
it  was  In  the  possession  or  control  of  plaintiff ♦  nhat  con- 
stitutes a  reasonable  tlnie  vdthin  V7hich  a  mortgagee  must  take 
possession  depends  on  the  special  circumstances  of  each  case* 
In  Richlaj  v.  Cliild|.  114  111^  App.  173,  it,  was  held  that  the 
failure  of  the  mortgagee  to  take  possession  of  a  truck,  team 
of  horses  ami   harness  within  three  days  after  default  was  ui>- 
reasonable* 

If  plaintiff  failed  to  take  possession  of  the  truck 
within  a  reasonable  time  after  default  under  its  mortgage  and 
the  foreclosure  thereof,  it  would  seem  to  follow  that  Baker's 
junior  mortgage  becaae  a  senior  lien.  If  Baker's  foreclosure 
of  his  mortgage  and  liis  immediate  removal  of  the  truck  from 
the  mortgagor's  premises  gave  him  a  good  title  to  such  truck 
against  the  v/orld,  it  would  seem  that  by  his  sale  of  the  truck 
to  defendants,  who  "A-ere  innocent  purchasers  for  value,  they 
acquired  title  to  the  truck  superior  to  the  claimed  title 
of  plaintiff. 

For  the  reasons  iieretofore  shown  and,  notwithstanriiag 
that  the  decree  of  the  Superior  court  found  that  as  between  plain- 
tiff and  Baker  the  title  to  the  truck  was  ia  plaintiff,  defend- 
ants are  entitled  to  have  the  issue  as  to  the  title  to  the  truck 

deteradned  as  hetifeen  them  and  plaintiff. 

The  judgment  of  the  Municipal  court  of  Chicago  is 
reversed  and  the  cause  is  remanded  for  a  new  trial, 

.laDGMEKT  RHTfiuSSD  AID  REMAIffiSD* 
Friend,  p.  J,,  and  Scanlan,  J,,  concur* 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS,  \  C^^    .>^J 

,^**«^»^....        )  /IsRor'W  M 

JOSEF^^.  HEBERT,  ) 

f  Plaintiff  in  Error.   ^  9.  "| 

MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT* 

By  this  writ  of  error  defendant,  Joseph  G,  Hebert, 
seeks  to  reverse  a  judgment  of  the  Municipal  court  of 
Chicago,  whereby  he  was  adj'udged  guilty  of  "unla¥iffully 
having  in  his  possession,  lewd  and  ebsoene  books  and 
pictures"  and  sentenced  to  six  months  imprisonment  in  the 
Cook  County  Jail*  Jury  trial  was  waived  by  defendant* 

This  prosecution  was  based  upon  an  information 
which  charged  defendant  with  a  violation  ef  par.  468^ 
chap»  38,  Illinois  Revised  Statutes,  1941,  in  the 
following  language:  "That  the  Defendant  did  then  and 
there,  unlawfully,  wilfully,  wickedly,  maliciously,  and 
scandalously  have  in  his  posses sien  certain  lewfi  books 
and  immoral  literature  and  object  to  the  Manifest 
Corruption  of  Public  Morals  in  contempt  of  the  People  ©Jsa 
the  law  to  the  evil  example  of  all  persons." 

On  October  1,  1942,  two  police  officers  went  te 
defendant »s  home  at  436  South  Oakley  Boulevard,  Chicago, 
where  he  lived  with  his  wife,  and  with  defendant's  consent 
made  a  search  of  the  premises  but  found  nothing  incrimi- 
nating thereino  The  officers  then  left  but  returned  a 
short  time  later  and  took  defendant  with  them  to  a  store 
at  407  South  Oakley  Boulevard,  operated  by  one  Cozzi, 
People's  Exhibits  4,  5j>  6  and  7,  whieh  it  was  stipulated 
upon  the  trial  were  obscene  pictures  and  literature,  were 
exhibited  to  defendant  in  Cozzi 's  store  and  Cozzi  stated 
in  Hebert's  presence  that  Hebert  owned  an  interest  in  said 


0  ;i.^'jqos«i 


■ii  0^.  EG 


,v 


, iHUOo  :mT  -ijo  H0IMI     asHavLisa  havijjus  aoiiaux  *m 

'io  :  -JO-   I,sqi;oixtj/;;  srlcr  "lo  cJ^neid^bjjG   «  eaitsvei  o:?  ciisea 

5fi.3  r^j^i.ooc  9a903€fo  i-ns  Jnfol   ^rioJ:889?.Eor  sirl  rii  gnJivari 
sflc;   ni:  d-fxseicosliqiiij:  srld-nota  xle  od-  £)©©nsuria«  fie«  "aeiviDlc 

bns  ^--Ia.aoJ:o.?:I.vi :  ^vI£)e:>Ioi:?/  ^^vlIi/'Hi?/  ^vlXi/lwsIni;  ^©isiid' 

j-Ee"3:lxi-;...  f)i:I5   oc"-  ucrf.do  bns,'  9'iss^si^e:iil  Isibrmd^btts 
fiJKS  ©Iqo©^  ndc--  lo  o;_;t' rJiioo  r:.i;  alaio;;  olldjj'I  Jo  aoi^qti'iioO 

e:;  dnex-   a';ocj:'..'io   toilo  :  ovJ  ^.^^V-C  ^-  isdoooO  nO 

-•J:i;dicr;x  ri^lTid-oi:  f:n.ro":  ri'cJ  2(r?Hir.9iq  end-  Io  rioi^sa  b  sbsiii 

'^  fcf  ■-  o/L  :.    :.  :    ,  ■  -o.c'^lo  ari^     ,nJ:si9rl;)'  snl:J'f;c 

910C5-2  ;i  od-  frar.'.d  .id-lv-;  d-nisfcGslsI)  ilood-  bfiis  i©cti>I   saUcJ-  jiodt 

-;cd-,.:Xr;c,J:d-t;   c^v/  dl  xlo.^^  ■  ^^   bn^.       ^^   ^r-  scfidMi^K  s'pIctos^ 

010..    .^o-ufu^'iod-ll  bjK.o  afiiid-ojici  9nso&do  eisw  Xsiij-  erid'  nocu 

b'^^rifi)  IriEoO  Mb  r-rod-c;   a'l.-soO  nl  cfHBfifie'isJb  od'  r-^pd-i:cf.rfi::P 

fcijkia  ax  des'isd-ii.r  nc  ;;?^f-,.-o   d-'.<^rp''   d- r':    c>o^'f>sPTf"   afd'yptf'"-       '.'; 


obscene  pictures  and  literature  and  that  he  and  the  defendant 
"bought  them  in  partnership*"  When  Cozzl  made  these  accusato^jy 
statements  defendant  denied  that  they  were  tpue«  The  exhibits 
in  question  were  found  by  the  police  officers  in  Cozzi^s  posses- 
sion in  his  store  before  they  made  the  first  visit  to  defend*- 
ant's  home.  Defendant  was  placed  under  arrest  in  Cozzi<s  st»re. 
According  to  the  testimony  tf  police  Off  ice'"  Manger,  the  defend»- 
ant  stated  to  him,  rerbally,  on  the  day  following  his  arrest 
that  "they  [Exhibits  4,  5,  6  and  7]  belonged  to  him  and  C»zzi 
both,  they  were  in  partnership  ***  that  he  left  them  there  in 
Cozzi»s  store  every  night  when  he  came  off  his  peddling  route, 
he  didn»t  want  them  in  the  house*"  People's  Exhibit  10;,  which 
was  a  statement  in  writing  signed  by  defendant  while  he  was  in 
the  custody  •f  the  policep  was  received  in  evidence,  "ihile 
this  mritten  statement  contained  a  general  recital  that  defend- 
ant had  theretofore  bought  and  sold  obscene  literature  and 
pictures,  it  contained  no  admission  that  he  was  a  partner  of 
Cozzi  or  that  he  was  interested  as  owner  •v   part  owner  of  the 
obscene  literature  and  pictures  which  the  police  officer  found 
in  Cozzi 's  store.  The  written  statement  made  no  mention  of 
or  reference  to  the  literature  and  pictures  found  in  Cozzi 's 
possession. 

Defendant  testified  that  he  ipade  no  oral  admission  to 
the  police  officers  or  any  of  them  that  he  owned  or  had  any 
interest  in  the  obscene  exhibits  found  in  Cozzi 's  store  and 
he  denied  that  he  ever  owned  or  had  aay  interest  in  said  exH 
hjbits,  Cozzi  did  not  testify.  In  view  of  the  statement  in 
the  brief  of  defendant  in  error  that  "The  People  will  admit 
that  the  conviction  of  plaintiff  in  error  does  n«t  rest  upon 
the  proof  of  possession  by  him  of  the  Exhibits  8  anfl.  9;,  which 
were  not  literature  but  objects,"  we  have  omitted  reference 
to  the  evidence  concerning  said  exhibits « 

The  testimony  of  the  police  officer  as  to  the  states 
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ment  of  Cozzi  that  Hebert  owned  the  obseene  literature  and 

pictures  in  partnership  with  him,  made  in  the  presence  of 

defendant  and  denied  hj   the  latter  when  made,  was  clearly 

incompetent  and  inadmissible*  The  rule  applicable  to  preferred 

testimony  •f  this  character  is  stated  in  People  y.  Sarney.  351 

111,  428,  at  p,  432: 

"An  admission  of  guilt,  may  be  implied  from  the 
conduct  of  a  party  charged  with  crime,  who  remains  silent 
when  a  statement  is  made  in  his  hearing  that  he  was  con- 
cerned in  the  commission  of  the  crime,  if  the  statement 
is  made  under  circumstances  affording  him  an  opportunity 
to  reply  and  where  a  man  similarly  situated  would  ordi- 
narily deny  the  imputation.  Such  statement  will  never  be 
admissible  where  the  accused  uneqiii vocally  denies  the 
truth  of  the  statement,  or  clearly  shows  that  he  does  n»t 
acquiesce  in  it*" 

Defendant  in  error  concedes  the  correctness  tf  the 
foregoing  rule  stated  in  the  Sarney  case  but  questions  the 
applicability  of  said  rule  to  the  situation  presented  in  this 
case.  The  novel  theory  is  advanced  in  the  brief  of  defendant 
in  error  that  the  hearsay  testimony  of  the  police  officer  con- 
cerning the  accusatory  statements  of  Cozzi,  which  were  denied 
by  defendant  when  made,  were  vitalized  and  rendered  competent 
by  the  subsequent  oral  admission  by  defendant  that  he  owned 
the  literature  and  pictures  in  question  in  partnership  with 
Cozzi,  which  admission,  as  heretofore  shov/n,  the  police 
officer  testified  defendant  made  to  him  the  day  after  his 
arrest.  No  authority  is  cited  by  defendant  in  error  in 
support  of  such  theory  and  we  are  satisfied  that  none  exists. 
The  officer's  testimony  as  to  the  incriminating  statement 
made  by  Cozzi  against  the  defendant  and  denied  by  the  latter 
when  made  was  pure  hearsay  and  testimony  concerning  such  a 
statement  as  was  made  by  Cozzi  "will  never  be  admissible 
where  the  accused  unequivocally  denies  the  truth  of  the 
statement," 

It  is  not  claimed  that  the  written  statement  signed 
by  defendant  contains  any  admission  connecting  him  with  the 
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various  items  of  obscene  literature  and  pictures  found  in 
Cozzi's  store  or  that  said  statement  tends  in  anywise  to 
prove  defendant's  guilt  •f  the  offense  charged  in  the  infor- 
matl»n« 

This  brings  us  then  to  the  consideration  of  the 
testimony  of  the  police  officer  that  on  the  day  after  his 
arrest  defendant  admitted  orally  to  him  that  the  o^scene 
literature  and  pictures  found  in  Cozzi's  store  "belonged  to 
him  and  C«zzi  b»th,  they  were  in  partnership »"  Shis  is  the 
only  competent  evidence  in  the  record  bearing  upon  defend- 
ant's ownership  of  the  obscene  literature  and  pictures  tn-* 
volved  herein.  In  considering  and  characterizing  this  type 
of  evidence  in  People  v^  Christoeakos.  357  111*  599,  the 
court  said  at  p»  603: 

"The  other  receurse  of  the  prosecutien  to  support 
the  judgment  is  te  the  testimony  of  the  two  Police  Officers 
that  the  Plaintiff  in  errer  admitted  to  them  that  he  took 
the  leather  Jacket  from  Grieshaber,  Verbal  admissions 
obtained  from  an  accused  person  are  subject  to  mistake 
and  imperfection  and  should  be  receiveo  with  great  caution. 
It  is  only  when  admissions  are  deliberately  made  and 
precisely  identified  that  the  evidence  afforded  by  them 
is  of  a  satisfactory  character," 

(To  the  same  effect  are  Marzen  v.  People.  I73  111,  43;  2aaa 

V.  People.  158  111,  586;  and  Carlton  v.  People.  150  111,  I8l») 

The  only  admissions  in  the  record  "deliberately  made 
and  precisely  identified,"  attributable  to  the  defendant,  are 
those  contained  in  his  written  statement  and,  as  already 
shown,,  these  admissiens  have  no  tendency  to  prove  defendant's 
guilt  of  the  offense  charged  or  te  connect  him  in  any  way  with 
the  obscene  literature  and  pictures  feund  in  Cezzi's  store » 

The  same  officer  who  testified  to  defendant's  oral 
admission  of  guilt  propounded  the  questions  to  Hebert,  v/hich, 
with  his  answers  thereto,  are  incorporated  in  his  written 
statement  made  and  signed  by  him  two  days  after  the  arrest^ 
It  is  highly  significant  that,  in  the  preparation  of  the 
written  statement,  this  officer  did  not  interrogate  the 
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defendant  concerning  the  obscene  literature  and  pictures  found 
in  Cozzi's  store  or  even  mention  same.  If,  as  the  officer 
testified,  Hebert  voluntarily  admitted  to  him  the  day  after 
his  arrest  an  interest  in  said  literature  and  pictures  and  by 
implication  constructire  possession  thereof,  it  would  seem  only 
natural  that  on  the  following  day,  when  the  written  statement 
was  secured,  defendant's  attention  would  be  directed  to  his 
oral  admission  of  specific  guilt  made  on  the  previous  day.  If 
such  an  oral  admission  was  voluntarily  made,  it  appears  to  us 
that  in  procuring  the  written  statement,  which  according  to 
the  officer,  was  also  voluntarily  and  under standingly  made, 
an  attempt,  at  least,  would  be  made  to  confirm  the  oral 
admission. 

The  testimony  as  to  defendant's  oral  admission  of 
guilt,  standing  alone,  is  too  shadowy  and  tenuous  to  overoome 
the  presumption  of  his  innocence  and  we  are  impelled  to  hold 
that  such  evidence  was  clearly  insufficient  to  establish  his 
guilt  beyond  a  reasonable  doubt* 

For  the  reasons  stated  herein  the  judgment  ef  the 
Municipal  coui't  of  Chicage  is  reversed, 

JUDGMENT  REVERSED* 

Friend,  P«  J,,  aiid  Scanlan,  J,,  concur^ 
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MR*  FRESIDING  JUSTICE  0»CONMQR  DELI71EED  THE  OPINION  OF  THE  COURT. 

Plaintiff  ]32?ought  an  action  against  defendants  to  recover 
damages  for  personal  injuries  olalaied  to  have  been  sustained  by  him 
through  the  negligence  of  defendants  in  maintaining  a  defective  door 
handle  on  a  building  owned  and  operated  by  them.  There  was  a  jury 
trial,  a  verdict  and  judgment  in  plaintiff's  favor  for  #300  and  , 
defendants  appeal. 

The  record  discloses  that  defendants  were  operators  of  a 
sev«n-story  building  located  at  the  northeast  corner  of  state  and 
Lake  street,  Chicago.  The  building  contains  stores  on  the  first  floor 
and  offices  ©n  the  upper  floors.  There  are  five  stores  on  state 
street  and  three  on  Lake  street.  One  of  the  State  street  stores  was 
occupied  by  a  re8taxu>ant  and  another  by  a  tavern.  North  of  the 
building  is  an  east  and  west  alley.  From  this  alley  a  door  leads 
into  the  rear  of  the  building  -  into  a  service  room  where  there  are 
freight  elevators.  Deliveries  are  made  through  this  door.  The  back 
doors  of  the  State  street  stores  open  into  this  freight  room. 
Plaintiff  was  employed  to  solicit  delinquent  accoimts  and  about  1:15 
9* clock  in  the  af tern. on  of  February  ^^8,  1941,  after  ho  had  made  a 
call  at  the  p\ire  Oil  Building^  which  is  just  east  and  north  of  the 
building  in  question,  he  went  to  the  rear  door  of  defendants* 
building  on  his  way  to  the  restaurant  in  the  building,  which  faced 
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State  street;  In  opening  the  door  which  led  fiK)m  the  alley  a  finger 

of  his  right  hand  was  caught  and  Injured*  for  which  he  sues. 

The  evidence  as  to  whether  the  handle  or  knob  @f  the  door  had 
been  out  of  repair  for  some  period  of  time  was  sharply  conflicting 
and  therefore  the  question  was  for  the  Jury. 

Plaintiff  testified  that  ^It  was  a  wet|  snowy  day  and  so  I  took 
the  shortest  route  possible »  to  the  restaurant  where  he  had  eaten  a 
number  of  times  but  that  this  was  the  first  time  he  went  through 
the  rear  door  of  the  restaurant.  That  «I  reached  for  the  handle  and 
pulled  it  op«a*  And  as  I  did  the  burrs  —  It  was  a  handle,  about 
three-eighths  of  an  inch  wire  handle  set  on  a  metal  plate,  which 
would  remind  you  of  a  strong  box  handle.  It  would  only  open  up  half 
way  to  give  leverage,  ***  The  burrs  were  worn  which  caused  the  handle 
to  go  all  the  way  back  the  other  way  and  it  Jammed,  ***    I  couldn't 
release  my  hand,  *****  «  But  "someone  cam©  and  he  pried  It  open  with 
a  pair  of  plyers. «  He  further  testified:  "Customers  to  the  restaurant 
and  tavern  as  well  as  delivery  men«  used  this  particular  door. 

Defendants  contend  that  "plaintiff  was  not  an  Invitee  onto 
that  portion  of  the  premises  where  the  alleged  accident  occurred.  His 
statue  was  that  of  a  licensee  or  trespasser. "  And  since  there  was  no 
claim  made  that  defendants  wilfully  injured  plaintiff  the  court 
should  have  sustained  defendants*  motion  at  the  close  pt   all  the 
evidence  for  a  directed  verdict  In  their  favor. 

The  testimony  of  plaintiff  that  the  door  in  question  was  used 
by  customers  of  the  restaurant  and  tavera  as  well  as  delivery  men 
waj  tiot   contradicted.  In  these  circximstances  we  think  whether  plain*! 
tiff  was  an  invitee  or  a  licensee  or  a  trespasser  was  not  a  question 
of  law  for  the  court  but  one  of  fact  for  the  Ju3*y.  Upon  an  examina- 
tion of  the  instructions  given  by  the  court  to  which  no  reference  has 
been  made  by  counsel  for  defendants(ftnd  no  brtef  has  been  filed  by 
plaintiff ) the  question  whether  plaintiff  was  an  invitee,  licensee  or 
trespasser^  was  In  n©  way  presented**©  t^  Jiiry  by  any  instruction. 
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The  Instructions  were  the  stook  instructions  usually  given  in  a 
personal  injury  case.  In  these  circumstances  we  are  not  warranted 
in  disturbing  the  verdict  and  Judgment. 

Defendants  further  contend  thatv ^plaintiff  failed  to  prove 
that  defendants  were  guilty  of  negligence.  Th&ve   was  no  proof  pre- 
sented nor  was  it  shown  that  defendants  had  either  actiial  or  con- 
structive notice  of  the  allegedly  defective  condition  of  the  door 
handle,"  and  that  "the  burden  was  upon  him  to  show  that  this  defect- 
ive condition  existed  for  a  sufficiently  long  period  of  time  to  charge 
the  defendants  with  constructive  notice, »  m   think  the  evidence  of- 
fered by  plaintiff  as  to  the  condition  of  the  handle  of  the  door  was 
of  such  a  charaejter  that  the  jury  might  well  believe  it  had  been  in 
a  defective  condition  for  a  considerable  period  of  time.  The  testi- 
mony is  to  the  effect  that  the  metal  handle  or  burr  to  the  door  was 
worn  and  we  think  it  is  cornmon  knowledge  that  it  must  have  been  in 
this  condition  for  a  considerable  period  of  time  -  at  least  the 
question  was  for  the  Jury. 

The  Judgment  of  the  Municipal  court  of  Chicago  is  affirmed. 

JUDGMENT  AFFIRMED. 
Niemeyer,  j.,  and  Matchett,  j,,  concur. 
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MR.*  PRESIDING  JUSTICE  O'COHMOR  DELIVERED  THE  OPINION  OP  fHS  COURT. 

WllllaiB  B.  Berry  filed  his  complaint  in  ©hancery  against 
defendant,  William  A',  fincent  and  others,  praying  tiiat  a  warranty 
deed,  absolute  on  its  faoe,  be  decreed  to  be  a  mortgage  and  that 
defendant  be  required  to  accoiint  for  the  rents  derived  from  the 
property,  when  the  case  was  at  issue  it  was  referred  to  a  master  in 
chancery  who  took  the  evidence,  made  up  his  report  and  recommended 
a  decree  as  prayed  for  in  the  complaint.  Objections  to  the  report 
were  filed  and  overruled,  they  were  ordered  to  stand  as  exceptions 
and  after  hearing,  the  court  overruled  thea  and  entered  a  decree  in 
accordance  with  the  aaster^s  report.  Defendant  Vincent  appeals. 

The  record  discloses  that  Jasases  G-.  Berry,  the  father  ©f 
plaintiff,  died  intestate  Jsjiuary  19,  193S  owning  property  located 
at  the  northeast  comer  of  43rd  street  and  cottage  Srove  avenue,  in 
Chicago,  known  as  800-812  ^.  43rd  street  and  4255-59  South  Cottage 
Grove  avenue,  which  is  the  subject  matter  of  this  suit.  It  was 
iTHproved  by  a  nine-room  brick  house  and  a  building  in  which  there 
were  nine  apartments,  seven  stores  and  six  offices  and  inienctmbered. 
James  G-.  Berry  left  him  surviving  his  daughters,  saraii  porter  and 
Elizabeth  B.  Vincent,  fho  was  the  wife  of  defendant;  his  sons, 
William  B.  Berry,  pls,intif f , and  James  a*   Bei'ry,  Jr.,  and  a  nephew 
and  two  nieces.  Each  of  the  four  children  of  deceased  inherited  an 
undivided  one-fifth  interest  in  the  property  and  the  remaining  one- 
fifth  went  to  the  two  nieces  and  the  nephew. 
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After  th©  probate  of  the  father's  estate  In  the  probate 
court  of  Cook  county,  Elizabeth  B.  Vincent,  one  of  the  daughters, 
died  Jvjue   13,  1935.  Her  will  was  probated  in  the  Probate  court  of 
cook  county  and  the  property  in  question  was  devised  to  defendant 
William  Wi.  Vincent,  The  record  further  discloses  that  defendant  yinceht 
teoiaght  from  some  of  the  other  heirs  their  interest  in  the  property. 
In  October,  1955,  plaintiff  >s  automobile  had  been  repossesvsed  by  & 
finance  company  and  he  needed  |80  to  recover  the  car,  ""c  '^ent  to  see 
his  brother-in-law,  the  defendant,  and  asked  if  he  could  borrow  the  $80 
but  the  ^an   was  refused*  October  29,  1935,  plaintiff  conveyed  nie 
one-fifth  Interest  in  the  property  by  warranty  deed  to  defendant  for  an 
express  consideration  of  ^80,  it  is  this  deed  which  plaintiff  seeks 
to  have  the  court  decree  was  but  a  mortgage. 

The  record  tends  to  show  that  the  value  of  the  property  in 
October,  1935,  was  about  #25,000  and  that  plaintiff's  interest  was 
worth  about  ^5,000,  Defendant  in  the  answer  which  he  filed  admitted 
that  the  property  at  the  time  was  worth  about  |1S,000,  The  property 
was  rented  and  the  evidence  shows  that  the  gross  income  from  it  in 
1933  was  more  than  $6,000,  in  1934,  and  1935  more  than  §5,Q0Q   and 
from  1936  to  1941  the  average  was  more  than  .|600  per  month.  The  net 
income  was  S500  in  1934,  #550  in  1935,  ^200  in  1936  and  #£,125  in  1940. 
In  1941  there  was  a  writtwn  contract  to  sell  the  property  for  '^25,000 
on  which  there  was  a  deposit  made  of  #2,250  but  the  de»l  was  never 
oonsximmated. 

There  is  further  evidence  to  the  effect  that  the  property  was  in 
charge  of  a  real  estate  firm  which  collected  the  rents,  etc.,  and 
Infused  to  dsitrlbute  any  income  to  plaintiff  Berry  without  Vincent's 
approval.  But  in  1940  the  evidence  tends  to  show  that  Vincent  paid 
$76  to  plaintiff's  wife  approximately  every  60  days,  which  was  one- 
fifth  of  the  net  linoome  derived  from  the  property.   There  is  consider- 
able other  evidence  in  the  record  but  upon  a  consideration  of  all  the 
evidence  and  the  master's  report  and  decree  we  think  it  unnecessary 
to  further  detail  it  here. 
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The  master  foiand  the  facts  to  be  substantially  as  above 
stated.  He  found  that  the  deed  was  given  as  security  for  the  $80 
loan  and  j?e commended  a  decree  that  upon  plaintiff  paying  defendant 
the  ;|580  defendant  reconvey  one-fifth  interest  in  the  property  to 
plaintiff  and  that  defendant  account  for  the  rents  and  profits 
derived  from  the  property.  The  court  approved  the  master's  report 
and  a  decree  was  entered  in  accordance  with  the  reconuaendation  of  the 
matter  and  the  cause  was  reref  erred  to  another  master  in  chancery 
to  state  the  aceQunJ. 

Counsel  for  defendant  in  his  brief  maJkes  a  niamber  of  points 
the  substance  of  which  is  that  under  the  evidence  the  deed  was  an 
absolute  one  and  not  in  the  nature  of  a  mortgage  bii'i  we  think  there 
is  no  merit  in  these  contentions.  All  ©f  the  evidence  shows  that  the 
conduct  of  defendant  is  wholly  unconscionable.  He  gave  but  $80  for 
plaintiff's  interest  in  the  property  which  was  woith  about  $5,000, 
and  which  defendant  adraits  was  worth  $2400,  There  was  considerable 
evidence  afterward  indicating  that  the  property  was  to  be  wonveyed 
back  to  plaintiff  by  defendant  but  we   do  not  stop  to  discuss  it  for 
no  decree  could  stand  in  this  case  except  one  holding  the  deed  to  be 
a  mortgage.  Nor  is  there  any  merit  in  defendant's  contention  tliat  he 
set  \xp   affirmative  matter  in  his  answer  to  Tishlch  no  replication  iiras 
filed  and  therefore  the   affisantlv©  matter  must  be  taken  as  true. 
The  record  discloses  that  evidence  was  introduced  on  these  questions 
without  objection  that  it  was  not  admissible  under  the  pleadings 
and  it  follows  there  is  no  merit  in  the  contention. 

complaint  is  also  made  that  the  allowance  of  the  master's 
fees  is  not  warranted.  That  the  master  charged  for  taking  and 
certifying  713  folios  or  oral  testimony  at  15  cents  per  folio,  and 
counsel  contends  an  examination  of  the  recor<d  discloses  there  .vas 
an  overcharge  of  #19,  a  further  complaint  to  the  master's  fees  is 
that  the  charge  is  in  a  Iv^   sum  —  not  itemized  as  the  law  requires. 
As  to  this  item  the  master  certified  as  follows:  "Fees  to  be  Fixed 
by  court;  obtaining  files;  examining  order  of  reference;  docketing 
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causes;  setting  cause  for  hearing;  serving  notices  of  hearings;  at- 
tendance at  four  hearings;  examining  pleadings;  determining  issues; 
oonsidr-ring  testimony,  pleadings  and  exhibits;  preparing  findings 
of  fact  and  conclusions  of  law;  and  drawing  report $175«00 


Total       §284,95« 

In  reply  to  these  objeotione  counsel  for  plaintiff  say  that 
no  objections  were  made  to  the  master's  report  which  showed  the  mas- 
ter's proposed  charges;  that  such  objections  were  not  made  until  after 
the  decree  «as  entered  and  that  it  is  clear  the  question  was  never 
brought  to  the  attention  of  the  Blaster  or  the  chancellor.  ¥/e  think 
this  contention  Is  borne  out  b^!*th«  record.  But  the  fact  that  no 
objection  to  the  charge  was  madi  in  the  trial  court  does  not  preclude 
the  raising  of  that  question  in  a  court  of  review.  Keuper  v,  Mette, 
239  111.  586.  Counsel  also  say  that  "the  charge  ©f  -^175  seems 
reasonable.  We  believe  the  master  should  not  be  penalized  for  failing, 
perhaps  through  an  oversight,  to  state  the  time  spent  on  these 
matters. "  Counsel  further  say  that  since  by  the  decree  the  chancellor 
reref erred  the  case  to  a  master  for  an  accoianting,  the  fees  in  question 
may  then  bo  taken  up  and  determined. 

In  comstook  v.  g&organ  |>ark  Tr.  &  Svgs.  Bnls.,  36?  Ill,  276,  the 
court  in  passing  on  the  question  of  master's  fees  said;   "the 
chancellor,  in  fixing  master's  fees  for  services  not  required  by  law 
to  i:>e  itemized,  should  base  the  amount  on  the  actual  number  of  days 
that  were  reasonably  required  in  their  performance.  ***  The  amount 
to  be  allowed  as  per  diem  should  be  based  on  evidence  heard  'before 
the  chancellor  on  principles  not  inconsistent  with  natural  Justice, • » 

In  the  instant  case  the  allowance  of  the  master's  fees  lander 
the  authorities  was  unwarranted  and  for  that  error  the  decree  will 
be  reversed  and  the  matter  remanded  to  the  chancellor  with  directions 
to  hear  whatever  testimony  may  be  presented  by  the  master  in  chancery 
after  reasonable  notice  to  him.  In  a3-l  other  respects  the  decree 
will  be  affirmed.  Each  party  will  be  required  to  pay  his  own  costs 
in  this  court,  and  the  costs  i®  ^^'^   trial  court,  including  the 
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master* s  fees»  should  be  paid  by  defendant. 

The  decree  of  the  superior  court  of  Cook  county  is  affinned 
in  part,  reversed  in  part  and  remanded  with  directions, 

AFFIRMED  IN  PART,  REVERSED  IN  PART  MD 
RmAHDED  MfE   BfESCTIC^S, 

Niemeyet*  J.»  and  Matohett,  J,,  concur. 
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PEOPLE  6}r-.Tm   STATE  OF  ILLINOIS,   ) 

Ddf-endant  in  Error |     )  ^'^'" 

'    .,..„  ^>'^"' ERROR  TO  COUNTY  COURT 

▼•        "*^""*'-~-.^.  ,.>-^'""  ) 

,„P^^'"-*.»J        GOQlJi»»^IiNTY. 
IIARG.ARET  E.  KABANAi    ,,.-"'""        ) 
Plaintiff  iia  Error.    ) 

) 

) 
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MR,  PRESIDING  JUSTICE  O'CGMHOH  DSLIVSRED  THS  OPINION  OF  THE  COURT. 

An  information  was  filed  charging  defendant  with  the  viola- 
tion of  §24,  of  the  Medical  practice  Act  (111.  Rev.  stats.  1945, 
oh.  91,  §24,)  Defendant  entered  a  plea  of  not  guilty,  ?^aived  & 
trial  by  Jwry  and  after  hearing  the  court  found  her  guilty  and 
iaposed  &  fine  of  i?i2O0,  she  prosecutes  this  ?/rit  of  error. 

The  information  charged  that  defendant  on  July  21,  1941, 
not  having  a  license  as  required  by  the  statute  to  treat  human 
ailments  did  "unlawfully,  attach  the  title  Doctor  ****  or  some  other 
word  ***  to  her  n^aae  indicative  that  she  was  engaged  in  the  treat- 
ment of  human  ailacnts  as  a  business,*  to-wlt:  that  she  caused 
"her  name  to  appearf  with  the  name  of  another  person,  on  the  bottom 
of  each  of  each  of  six  printed  booMLets,  distributed  to  meabere  of 
the  public,  in  the  reception  room  of  her  office,  at  188  West 
Randolph  street,  Chicago,  Illinois,  entitled  'AsthjauBi.  'Ifhat  will 
Chiropractic  Do  for  It,'   'Appendicitis  -  \Vhat  will  Ohiroprafctlc 
DO  For  It«  'Heart  Trouble  -  What  will  Chiropractic  DO  For  It?' 
'Nervousness  -  'J?hat  will  Chiropractic  do  for  it'   'Liver  Trouble  - 
What  Will  Chiroprafctic  do  For  It,'   »aall  stones  vi/hat  Will  Chiro- 
practic Do  For  It,'  in  the  following  manner,  to-wit:   'a.  FRED  Ki\5ANA 
ASA  MARG-ARET  S,  KABANA  SCIENTIFIC  CHIROPRACTORS.  • 

"And  caused  her  name  to  be  printed  on  a  pamphlet  with  the  aaisa 
of  another  person,  entitled  'MAHATMA  GHANDI  -  RES.ORBD  TO  HiwO-TH 
THROU&H  CHIROPRACTIC,*  in  the  following  manner  to-wit:   '  A.  FRED 
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KABANA  AM)  I^R&ARST  E.  KABANA-  SCIENTIFIC  CHIROPRACTORS.  »  «  And 

tiiat  she  caused  her  name  to  appear  above  a  display  of  pictures 

and  literature  In  the  lobby  of  the  building  In  which  her  office 

was  located,  all  in  violation  of  §E4,  of  the  Medical  Practice 

act. 

Louis  Jancaak,  an  inspector  for  the  state  Department  of 
Education  and  Registration  testified  that  on  July  21,  1941,  he 
made  an  investigation  in  the  large  office  building  located  at 
168  West  Randolph  street,  Chicago;  that  there  were  display  windows 
in  the  lobby  on  which  appeared  various  advertisements  such  as 
«gent»8  flmishings"  etc*  and  a  display  window  of  Kabaaa  and  Kabana 
on  which  appeared  pi  etui's  s  of  Jack  Dempsey,  Mahatma  Banc^l  and 
writing  matter  about  chiropractors  and  treatment  ®f  different  things. 
That  the  words  "Scientific  Chiropractors*  appeared  In  the  display; 
that  af ' er  examlng  the  display  In  the  lobby  he  went  upstairs  to 
Room  1508  or  1505,  on  the  15th  floor;  that  there  was  embossed 
lettering  on  the  door,  "Kabana  a?  Kabana; »  that  as  he  entered  the 
office  therd  was  a  young  lady  sitting  at  the  desk;  that  he  told 
her  he  had  a  pain  in  T^e   back;  that  she  then  gave  him  a  card  which 
he  filled  out  with  his  name  and  address  and  what  work  he  was  doing, 
etc.;  that  thereupon  the  ;,'oung  lady  said  something  about  Mr.  Kabana 
being  out  fishing  and  that  Mrs.  Kabana  would  interview  him;  that  he 
was  then  shown  into  another  room  where  he  met  a  woman  who  introduced 
herself  as  Mrs.  Kabana.   "She  asked  me  what  my  trouble  was,  and  I 
told  her  that  I  had  some  pains  In  my  bacii,  and  she  said,  «We  cure 
a  lot  of  people  with  a  lot  of  pains,  with  heart  trouble  and  kidney 
trouble  and  different  things, • "  That  she  told  him  she  would  not 
know  what  ailment  he  bad  imtil  he  had  aii  X-ray  taken  and  she  sent 
him  into  an  adjoining  room  where  he  met  another  young  woman  and 
after  he  stripped  to  the  waist  she  took  an  X-ray  picture  of  him. 
That  there  was  a  rack  on  the  wall  on  which  a  number  of  pamphlets 
were  placed  and  he  took  several  of  them  with  him  when  he  left;  that 
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he  did  not  ask  anyone  if  he  coiild  talte  them  because  he  understood 
they  were  there  for  anyone  who  came  in  to  help  himself.  That  no 
one  laado  any  objection  when  he  took  the  p.ji^hlets;  that  he  did 
not  get  them  in  the  reception  i?oom  but  in  the  room  where  the  x-ray 
was  taken.  The  seven  pamphleta  were  then  offered  in  evidence,  six 
of  them  are  in  the  form  of  booklets  consisting  of  a  few  printed 
pages,  on  the  cover  of  the  first  one  appears  the  following:  ••Nervous- 
ness. What  Will  Chlrpprattic  do  for  it?  chiropractic  Hestlth  Bureau 
Laymen  unit  No,  4,  a.  Fred    Margaret  E.    KABAMA  &   KABA.m 
Scientific  Chiropractors   Chicago  office,  188  w.  Randolph  St., 
phone.  Dearborn  1978-9,  New  Cicero  Office,  1907  S,  Austin  Blvd., 
phone,  Cicero  987. »  printed  on  the  cover  of  the  second  one  is: 
"Appendicitis.  'v\fhat  wSill  Chiropractic  do  for  it?»  And  on  the 
bottom  is  the  same  printed  matter  as  quoted  from  Sxhibit  1,  On  the 
cover  ©f  the  next  booklet  is  printed:   ''Asthma;  **  the  next  one, 
"Heart  Trouble; «  the  next  "Oall  stones; «  the  next  "Liver  Trouble; « 
and  below  this  appears  the  same  printed  matter  as  above  quoted 
from  Exhibit  1,  There  are  12  printed  pages  in  Exhibit  1  about 
nervousness,  the  cause  and  what  to  do  tor   it,  it  then  discusses 
how  chiropractic  Is  Effective  in  treating  nervousness, ,  The  printed 
matter  in  each  of  the  other  exhibits  is  in  reference  to  the  ailment 
mentioned  on  the  cover  and  states  that  the  various  disorders  may  be 
cured  or  benefited  by  chiropraetic# 

Exhibit  NO,  7  is  larger  in  size  but  only  contains  four  pages, 
on  the  fi^nt  page  of  i^ich  appears:   "Mahatma  Shandi  Restored  to 
Health  Through  Chiropractic, »  And  at  the  bottom  of  page  4  appears 
the  following:  "chiropractic  Health  Bureau  Laymentunit  No,  4,  A, 
Fred|  Margaret  E.,  Jabana  &  Kabana. » 

The  defendant  did  not  testify  but  Arthur  R,  Larson,  called 
in  her  behalf  testified  that  the  office  of  Kabana  &   Kabana  is  lo- 
cated on  the  14th  floor  of  the  building  at  188  West  Randolph  street. 
This  is  all  the  evidence  in  tiie  record. 
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Couinsel  for  defendant  contend  that  "The  Information  fails 
to  state  a  crime,  nor  does  it  inform  the  defendeuat  of  the  nature  of 
the  accusation  against  her.  «  Wc  think  the  contention  cannot  be 
sustained.  The  substance  of  the  charge  made  against  the  defendant 
in  the  infonaation  is  that  she  was  practicing  «the  treatment  of 
human  ailments'*  as  a  business  without  being  licensed  to  do  so  as 
required  hy  the  statute.  People  v.  Deloung,  309  111.  App.  525, 
affirmed  378  111.  256.  The  information  specified  that  she  was  a 
scientific  chiropractor;  that  she  distributed  printed  booklets 
which  claimed  that  she  could  alleviate  human  troubles  caused  by 
appendicitis,  he arte trouble,  nervousness,  liver  trouble,  etc.;  that 
she  also  caused  her  name  to  be  printed  on  a  pamphlet  advising  that 
health  might  be  restored  by  chiropractic  treatments  and  that  this 
treatment  had  been  beneficial  to  Mahatma  Ghandi.  From  the  evidence 
which  is  undisputed,  it  is  clear  that  defendant  was  holding  herself 
out  to  the  public  as  one  who  could  and  was  treating  successfully 
human  ailments  by  giving  chiropractic  traatments.  That  she  was  a 
scientific  chiropractor  and  engaged  in  that  work  as  a  business.  There 
was  a  suite  of  offices,  her  name  appeared  on  the  door  and  on  the 
directory  downstairs.  In  these  circumstances  it  is  obvious  that 
the  Judgient  of  the  County  court  of  Oook  coxmty  must  be  affirmed. 

Niemeyer,  j.,  and  Matchett,  J.,  concur. 
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In  the  Estate  of 
JOHANNA  S,    S^HAFFHAUSER, 
^Deceased. 

FLORA  >5.    OAKBEL,  l^iiWftUtrlx  of 
the  Last  will  and.  TesH&n^t  of 
Johanna  E«   schaffhauser,  D 


09.1  lA^  ^37 
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THE  Tmw2^»:^mi  of  Chicago, 

Atolnl  s^ator  d@  b®nie  non  with 
the   .1111  annexed  of  the  Estate  of 
Johanna  a.    Sohaffli&user,   Deceased, 

Appellee. 


MR,   PRF<;SlDIMt  JUSTICE  O'COMNOR  DELIVERED  W&  OPIMION  OF  THE  COURT, 


APPEAL  FROM 

GIHCUIT  ^OOUR^, 

COOK  GOfeiTl 


By  thla  appeal  Flora M.  Gaehel,  as  executrix  of  the  last  will 
and  testament  of  Johanna  e.  Schaffhauser,  deeeaseAiaeeks  to  reverse 
an  order  entered  by  the  Circuit  court  of  cook  county  May  21,  1943, 
by  which  objections  of  the  Trust  company  of  Chicago,  as  admini- 
strator de  bonis  non  with  the  will  annexed,  of  the  estate  of 
Johanna  E.  so|i0fhauser,  deceased,  and  of  selnm  Claobum,  to  one 
item  of  €301,98  were  sustained  and  the  executrix  was  ordered  to 
file  an  amended,  final  account  showing  that  she  had  paid  the 
|301,98,  to  the  Trust  Ooiapany. 

The  record  discloses  that  Johanna  £♦  Schaffhauser  died 
March  15,  1936,  leaving  a  purported  last  will  and  testament  dated 
July  25,  1935.  The  will  was  admitted  to  probate  by  the  probate 
wourt  of  Cook  county  May  21,  1956,  Fiona  M,  Gaebel  was  appointed 
executrix  and  'She  qualified  and  proceeded  to  administer  the  estate. 
She  filed  her  Inventory  showing  real  and  personal  property.  The 
will  directed  (1)  that  all  debts  and  funeral  expenses  be  paid,  (2) 
all  property  belonging  to  the  testatrix  and  in  the  possession  of 
the  daughter,  Selma,  was  devised  and  bequeathed  to  selma  and  all 
debts  which  gelma  owed  her  mother  were  forgiven,  (S)  to  her  son. 
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Obo&t,    ahe  forgave  him  all  money  that  he  owed  to  his  mother  and 
a  similar  provision  was  made  as  to  the  daughter,  Fl6)ra>  mentioning 
three  notes  aggregating  1^3*000  which  Flora  and  her  husband  had 
given  the  testatrix  and  which  were  forgiven.  All  tne  remainder 
of  the  estate.  Including  the  llSe  Insurance,  was  to  be  divided 
Into  two  equal  partsi  one  of  the  parts  was  bequeathed  to  Flora 
and  the  other  equal  part  to  Flora^  as  trustee  for  her  brother, 
Oscar,  Flora  as  trustee  was  to  manage  and  oare  for  the  property  and 
was  given  broad  powers  to  invest,  etc.  The  will  then  provided: 
"The  said  trustee  shall  from  time  to  time,  during  the  existence 
of  this  trust,  pay  to  m.y  son,  Oscar  schaffhauser,  during  his 
lifetime,  out  of  said  trust  estate,  such  sum  or  sums  of  money  as 
in  the  discretion  and  judgment  of  said  trustee  shail  be  sufficient 
and  necessary  to  aid  him  in  the  comfortable  support,  maintenance, 
clothing,  medical  and  other  care,  and  such  other  necessary  expenses 
as  in  the  judgment  and  discretion  ©f  said  trustee  may  be  proper  for 
my  said  son.  "  ijad  that  the  payment  slK)Uld  be  mads  f  rombtbe  income 
or  principal  to  Oscar  personally  but  that  the  trustee  in  her  dis- 
cretion and  Judgment  might  make  payments  out  of  the  trust  estate 
to  any  person  or  persons  to  whom  she  might  become  liable  for 
"clothing,  rent,  board,  medioal  oare  or  otherwise,  for  the  benefit 
of"  Oscar. 

May  13^  1937,  Selma  filed  a  bill  in  the  Circuit  court  of 
Cook  county  praying  that  the  will  of  her  mother,  which  had  been 
probated,  as  above  stated  May  21,  1936,  be  declared  nuli  and  void. 
January  21,  1940,  a  decree  was  entered  holding  the  will  to  be  void. 
Afterward,  Maroh  3,  1941,  another  will  of  Johajina  dated  November 
6,  1926,  was  admitted  to,probate  by  the  Probate  court  of  Cook  county. 
Oscar,  the  son,  was  appointed  executor  by  this  will  and  ho 
qualified  a=  0«oh«  He  later  resigned  and  the  Trust  Company  of 
Chicago  was  appointed  the  administrator  de  bonis  non  with  the  will 
annexed. 
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August  21,  1941,  Flora  as  executrix,  filed  in  the  Probate 
court  what  she  designates  her  "first  and  final  accoxint. "  This 
shows  receipts  of  $^255,65$   and  certain  shares  of  stock  issued 
by  a  south  American  company.  Then  follow  disbursements  aggregating 
1872.95  which  are  for  the  funeral  expenses  of  Johanna,  court  costs 
and  attorney's  fees.  Continuing  there  are  several  pages  of  the 
account  showing  ponoys  paid  by  Flora  as  executrix  to  her  brother, 
Oscar,  coTf^ring  the  years  beginning  April  14,  1936  and  ending 
April  16,  1940,  These  are  itemized  in  the  account  beginning  with 
item  14  and  ending  with  item  281.  The  recapittilation  of  the  account 
shows  that  Flora  had  received  fl,253.83  from  the  estate  and  had 
disbursed  $2,674.68,  showing  that  she  had  paid  out  ;''1,420.85  more 
than  she  had  received. 

This  account  shows  that  Flora  had  paid  to  her  brother,  Oscar, 
beginning  April  14,  1936  and  ending  May  10,  1937,  $401.61.  These 
payments  were  all  made  by  Flora,  as  executrix,  before  the  bill  to 
contest  the  will  was  filed  May  13,  1937.  After  the  filing  of  the 
account,  August  21,  1941,  Flora  filed  an  amended  account  May  13, 
1943,  pursuant  to  the  order  of  court  in  which  she  took  credit  for 
the  1301.98  involved  in  this  appeal,  showing  that  adile,  as  executrix, 
had  paid  to  herself  as  trustee,  stans  aggregating  this  amount. 

Counsel  for  the  Trust  Company,  which  alone  files  a  brief  in 
this  court  by  which  it  is  sought  to  have  the  order  of  the  Circuit 
court  affirmed,  says:   "the  executrix  filed  an  amended  final 
aocoxint  on  May  13,  1943  in  which  she  tooJs  credit  for  the  sum  of 
$301.98  (shown  in  the  original  account  to  have  been  paid  to  Oscar 
Schaffhauser)  as  paid  to  herself  as  Trustee,",   It  therefor  a  pears 
without  dispute  that  the  items  a;gregating  ^301.98  were  paid  by 
Flora,  the  executrix,  to  her  brother,  Oscar,  pursuant  to  the 
terms  of  the  will  of  her  mother  iritiioh  \ms  probated  ft^ay  ,1,  1936. 
There  is  no  suggestion  made  by  counsel  for  the  Trust  company  or 
anyone  else  that  these  payi^nts  were  not  made  by  Flora  in  good 
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faith  and  in  acoox*danc9  withiothe  terms  of  the  will,  to  Oscar, 
but  there  is  a  great  deal  of  argument  by  oouneel  for  both  sidee 
as  to  whether  the  pajrments  were  made  by  Flora  as  executrix  or  as 
trustee,  we  are  in  no  way  interested  in  this  question  and  cases 
ought  not  to  be  disposed  of  on  such  an  \in substantial  point, 

in  Smith  V.  smith,  168  111,  488^  which  was  a  s-alt  filed  to 
contest  the  validity  of  a  will,  the  court  said:   «lf,  therefore,  the 
result  of  the  present  suit  had  been  a  decree  setting  the  will  aside, 
the  letters  testamentary  originally  issued  to  Dr,  Wohlgemuth  would 
have  been  thereby  revoked.  But  the  general  rule  seems  to  be,  that 
the  acts  of  an  executor  after  prob^  te  are  valid,  notwithstanding 
the  subsequent  setting  aside  of  the  probate.  Sales  iiads  by  the 
executor,  or  payments  made  to  him,  will  be  sustained^  although 
the  probate  is  afterwards  set  aside, » 

In  the  instant  case,  as  above  stated,  there  is  no  conten- 
tion but  that  the  payments  were  made  by  Flora,  the  executrix,  to 
her  brother  in  good  faith.   In  these  circumstances  we  thinli  it 
obvious  that  she  nught  not  be  required  t©  again  make  payment  of  the 
same  amount,  $301.98,  to  defendant  Trust  Go.  as  administrator. 

For  the  reasons  stated,  the  order  of  the  Circuit  court  of 
Cook  county  is  r<»versed. 

ORDER  REVER8ISD, 
Niemeyer,  j.,  and  Matchett,  j.,  concur. 
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FlimK  J.  HUBiCA.,   Administrator 
of   the  Srtate  of  FRAMK  BRUCE 
HUBKAi   D©tP»«4j^, 


RAX  E,;Jifted0KllIGK  aid  ALICE  D. 
Mc0«KlllGK> 

^  Appellees. 
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ME,  PRSSIDIM  JUSflCE  O'OOMNOR  DSLIVSRS0  THU  OPISION  OF  fHE  COURT, 


Plaintiff  bi^ought  an  action  to  recover  for  the  wrongful 
death  of  hla  deceased  son»  Frank,  on  aeoount  of  tlie  claimed  negli- 
gence of  defendant,  Alice  D.  McGonaiok,  who  wag  driving  her  husband's 
automobile  whieh  struck  and  killed  the  son.  There  was  a  Jury  trial, 
a  vefdict  and  Judgment  la  defendants'  favor  and  plaintiff  appeals. 

The  record  discloses  that  about  4:30  otclock  ^n  th©  after- 
noon of  April  7,  1941,  Frank  Bruce  Hubka,  a  child  then  not  quite 
six  years  of  age,  was  crossing  Addison  Road,  from  south  to  north 
in  the  village  of  Rlv  rside,  Cook  County,  Illinois,  At  the  time 
the  defendant  Mus,  MOGormick,  was  driving  an  automobile  west  in 
Addiflon  ioad.  T'ne   car  struck  the  child  as  a  result  of  which  he 
died  the  same  day. 

Plaintiff's  theory  of  the  case  is  that  under  the  law  the 
child  being  a  little  more  than  five  years  ©f  age  was  incapable  of 
being  guilty  ©f  any  negligence.  This  is  the  law,  Maskaliunas  v, 
G»  &  W,  I,  R,R,  Co,»  318  111,  142,  And  counsel  contend  that  Mrs, 
Mccormick  was  negligent  in  driving  her  car  at  about  26  miles  per 
hour  when  the  child  was  in  full  view  of  her  and  that  she  did  not 
signal  her  approach,  slacken  her  speed  or  do  any  other  thing  to 
avoid  the  collision.  Tneir  argument  is  that  the  verdict  of  the  Jury 
in  defendants'  favor  is  against  the  manifest  weight  of  the  evidence. 
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photograpl^B  of  the  plaoe  where  the  accident  occurred  are 
In  the  record,  fhe  evidence  is  to  the  effect  that  Addison  Road 
runs  generally  east  and  west  and  is  22  feet  wide  from  gutter  to 
gutter  there  being  no  ourDln^,  Horhert  street  is  the  same  wifith 
and  runs  in  a  northwesterly  direction  and  ends  at  Addison  Road, 

counsel  for  plaintiff  in  giving  plaintiff »s  theory  of  the 
case,  after  stating  the  above  facts  as  shown  by  the  evidence^  con- 
tinues:  «0n  the  south  side  of  Addison  street  the  sidewalk  is  higher 
than  the  grade  of  the  street  and  the  parkway  from  the  sidewalk  to 
the  street-11  le  at  the  gutter  is  sloping,  fhe  child  ran  Oovii  the 
hill  on  the  south  side  of  the  street  to  the  south  line  of  Addison 
Street,  and  then  walked  aeross  Addison  street*  and  as  he  reached  a 
point  a  few  feet  from  the  gutter  on  the  north  side  of  the  street  he 
vas  struck  by  the  automobile  **•«*  knocked  down  by  the  front  of  the  j^r^ 
the  entire  car  passed  over  him  and  proceeded  about  one  himdi'ed  feet 
from  the  point  of  the  collision  before  it  was  brought  to  a  stop. «  Csi 
the  other  side,  defendants'  theory  is  "tiiat  the  accident  was  caused 
by  the  sudden  darting  in  front  of  defendants'  automobile"  by  the 
child  and  that  he  ran  not  only  down  from  the  parkway  to  the  south 
side  of  the  street  but  that  he  also  ran  across  the  street  in  front 
of  the  automobile;  that  the  question  was  for  the  Jury  and  that  their 
verdict,  sustained  as  it  was  by  the  trial  Judge,  cannot  be  said 
by  this  oourt  to  be  against  the  manifest  weight  of  the  evidence. 
Srfflaiio  Desolvo,  called  by  plaintiff,  testified  that  he  had 
worked  part  timo  for  seven  ye^TS  for  the  Post  Office,  in  the  export 
department,  and  part  of  the  time  as  a  scissors  griader.  That  juet 
before  the  accident  he  was  walking  west  on  the  sidewalk  south  of 
the  roadv/ay  of  Addison  Road  and  saw  Frank,  the  child,  standing  on  Me 
parkway  on  the  south  side  of  the  street  about  100  feet  from  him;  that 
Frank  started  to  go  do^i  the  hill  towards  the  roadway;  that  he  ran 
down  to  the  roadway  and  then  walked  across  towards  the  north  when 
he  was  struck  by  the  automobile,  on  cross-examination  it  was  brought 
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out  that  this  witness  had  testified  sho: tly  after  the  accident 
before  the  coroner  who  was  holding  an  inquest  ttnd  in  response 
to  questions  put  to  him  by  the  coroner  he  testified  that  he  saw 
Prank  running:  pretty  fast,  and  there  were  fiarther  discrepancies 
as  to  the  speed,  etc.,  of  the  automobile  and  as  to  the  place  it 
stopped  after  the  accident. 

Plaintiff  also  called  Gertrude  N.  Krueger  and  Morma  Wagner 
both  of  whom  lived  in  Riverside.  Mrs.  wagncr  was  driving  her  auto- 
mobile east  In  Addison  Road  and  jisrs*  Krueger  was  riding  with  her.  she 
stopped  in  front  ©f  Mrs.  Kruger^s  house  and  waited  a  short  time 
until  Mrs.  MoCoiTaick's  automobile  which  was  coming  west  passed, 
when  the  accident  occurred, 

iirs.  licCormicfe  who  could  best  tell  how  the  accident  occurred, 
was  placed  upon  the  witness  stand  but  plaintiff  objected  to  her^ 
competency  which  objection  the  court  properly  sustained.  Ill,  Rev, 
Stats,  194S,  ch,  51,  §2.  In  discussing  this  statute  in  Schampon  v, 
apa-i »,   2B5  111,  APP«  2Z,   we  said:   "This  is  sometimes  called  the 
*Dead  Man's  Statute,''  Wigmore  on  Evidence  (2nd  ed, )  §578,  p,  }i005, 
says  that  this  rule  of  incompetency  rests  on  »some  vague  metaphor 
in  place  of  a  reason*  and  aptly  asks,  can  it  be  more  iicportant  to 
save  dead  men's  estates  'than  to  save  living  men's  estates  from  loss 
by  laclc  of  proof?'  fhe  mea^reness  of  testimony  as  to  the  instant 
occurrence  emphasizes  this  criticism, " 

Upon  a  careful  consideration  of  all  the  evidence  in  the  record 
and  the  arguments  of  counsel  we  are  of  opinion  that  we  would  not  be 
w&rraaited  in  holding  that  the  verdict  of  the  Jury,  approved  as  it 
was  by  the  trial  judge,  is  against  the  manifest  weigjat  of  the  evi- 
dence. They  paw  and  heard  the  witnesses  testify  and.   were  in  a  bet- 
ter position  to  determine  the  truth  of  the  matter  in  controversy  than 
are  we  in  a  court  of  review  where  we  have  but  the  printed  page 

before  us. 

The  Judgment  of  the  superior  court  of  cook  county  is  affirmed, 

JUDGM®I!P  AFFIRMBSD. 
Hlemeyer,  j,,  and  niatchett,  J.,  concur. 
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««!^x4-lIN  OGUSS,    RAYiSOND   SHER,    '^'^; 
a6d  LIBFiiTY  NATIONAL  BANK  OF 
CHICACrO,   a  National  Beiiid.ng 
Association, aB  Trustee, 

Appellees. 
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)     SUPSIIIOR  COURT, 


COOK  COUNTY. 


MR.  PRESIDING  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT. 


Samuel  T.  Cohen  filed  hie  complaint  in  equity  against 
Benjamin  Oguss,  Raymond  Sher,  Liberty  National  Bank  of  Chicago, 
as  Trustee,  and  afterwards  Joseph  G,  Engert  was  made  an  additional 
defendant,  praying  that  defendants  re convey  to  him  an  undivided 
one-half  interest  in  a  seven  story  building  consisting  of  70 
ap«ttments;  for  an  accounting  and  that  he  be  decreed  to  be  a 
beneficiary  of  tiie  trjist. 

Defendejits  Benjamin  Oguss,  Raymond  3her  and  the  Liberty 
National  Bank  denied  the  charges  made  against  them  in  the  complaint 
and  that  plaintiff  was  entitled  to  any  relief.  Defendant  Joseph 
G.  Engert  disclaimed  any  interest  in  the  property.  The  case  was 
tried  before  the  chancellor  who  found  in  favor  of  defendants  and 
the  suit  was  dismissed  for  want  of  equity.  Plaintiff  prosecuted 
an  appeal  to  the  supreme  court  where  \Q}on  consideration  the  cause 
was  transferred  to  this  court,  Cohen  v.  Oguss,  384  111.  353» 
Many  of  jrhe  facts  are  stated  by  the  Supreme  court  in  its  opinion 
so  that  it  will  be  unnecessary  for  us  to  restate  many  of  them 
here, 

Samuel  T*  Cohen,  plaintiff,  was  a  lawyer  licensed  to  prac- 
tice in  Illinois  October  15,1^36,  and  about  October,  1939,  he  met 
defendant,  Oguss,  Cohen  was  then  E4  years  old.  In  j  .nuary,  1940 
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they  puj?chaeed  ajn  uncompleted  apartment  building  located  at  900 
Argyle  street,  Chicago,  for  |52,000,  The  construction  of  the  build- 
ing was  commenced  in  1929  but  was  still  uncompleted  when  the  pur- 
chase wag  made.  There  was  a  large  amount  of  unpaid  taxes  and  pen- 
alties. Each  was  to  have  an  undivided  one-half  interest  in  the 
property,  Oguss  paid  |47,000  on  account  of  the  purchase  price  ami 
Cohen  #5,000,  The  two  parties  entered  into  an  agreement  February 
15,  1940,  which  goes  into  detail  as  to  the  rights  of  the  parties 
and  their  liabilities  growing  out  of  the  purchase  of  the  property. 
Among  other  things,  Cohen  who  claimed  to  lamv  a  great  deal  about 
tax  matters,  was  to  bring  a  legal  proceeding  so  that  the  taxes 
might  be  reduced  "without  eoa^ensatioa  to  Cohen  for  professional 
services, «  In  consideration  of  this  Oguss  agreed  that  if  and 
when  the  court  adjudicated  the  amount  of  taxed  that  would  clear 
the  property,  he,  Oguss  »«at  his  option"  would  pay  the  full  amount 
of  the  taxes  provided  they  did  not  exceed  |13,000  and  that  if 
Cohen  failed  to  reduce  the  tax,  «it  is  agreed  that  premises  shall 
be  sold  >as  is*  subject  to  taxes  and  special  assessments,  and 
profits  shall  be  shared  equally  and  losses  borne  equally, "  The 
agreement  further  provided  that  if  the  taxes  were  reduced  to 
^13,000  that  "Oguss  contemplate*  to  get  a  temporary  loan"  to  pay 
the  taxes  and  that  if  he  was  successful  in  borrowing  the  necessary 
funds  he  would  at  once  reimburse  himself  "from  proceeds  of  a  first 
mortgage  loan. «  cohen  was  successful  in  having  the  taxes  reduced 
to  $6,544,74,  Afterwards  the  parties  secured  estimates  as  to 
what  it  would  cost  to  complete  the  building  and  it  was  foxmd  it 
would  cost  about  325,000  more  than  the  parties  had  contemplated  but 
they  endeavored  to  borrow  the  neoeesary  funds  from  the  defendant 
bank  with  which  oguss  did  blislness  and  with  two  other  concerns 
but  their  application  for  a  loan  was  refused. 

The  eiddenoe  further  shows  that  when  Cohen  paid  the  #5,000 
on  account  of  the  purchase  price,  as  above  stated,  he  borrowed 
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#2^500  from  the  Liberty  Bank  but  It  refused  to  loan  him  the 

|5^000  unless  Ogugs  would  guarantee  payment  of  th»  additional 

$2*500  whloh  he  did.  That  bank  als©  stated  that  it  would  not 

loan  any  more  money  to  Ogusfi>  who  wanted  to  borrow  to  complete 

the  btillding  because  hie  credit  had  been  extended  to  eueh  an  extent 

that  the  bank  would  make  no  furtl^r  loan.  At  this  stage  of  the 

px^ceeding  It  appeared  that  the  parties  would  not  be  able  to 

oomplete  the  building  for  l&ck  of  fimde  and  there  was  talk  of 

selling  the  building.  The  feeling  between  Gohen  and  Oguss 

became  somewhat  strained  and  there  were  talk®  by  their  counsel 

that  a  partition  sMt  might  be  necessary* 

The  Supreme  court  in  its  opinion  said:  «on  April  1,  1940, 

Gehen  sold  to  Joseph  &•  Engert  half  ©f  his  one-half  interest. 

April  £2,  1940,  Cohen  and  Engert  disposed  of  their  one-half  interest 

t©  Raymond  Sher  for  |16,400>  representing  the  return  of  their  in- 

vestmeat  of  |5,000,  a  profit  ©f  |6:,500,  and  attorney's  fiies;  ©f 

|4,900  t©  Cohen  incident  to  the  tax  litigation.  On  the  dayt 

lasl;  named,  Cohen  and  isigert  assigned  their  Interest  to  Oguss, 

who.  In  tumj  executed  &  direction  t©  the  Liberty  National  Bank, 

ordering  a  conveyance  to  sher.  By  deed  dated  May  10,  1940,  the 

bank  oonveyed  to  sher  and  his  wife.  June  21,  1940,  sher, 

Joined  bylsihls  wife,  executed  a  deed  to  the  bank,  as  trustee, 

under  a  new  trust,  Ko,  3047,  a  trust  agreement  then  executed 

designated  sher  as  sole  beneficiary,  June  24,  1940,  sher  gave  a 

written  direction  to  the  bank  to  execute,  as  trustee,  a  note 

a 
for  $100,000  secured  byArust  deed*  August  9j  sher  executed  an 

assignment  of  a  one-half  interest  in  the  trust  to  Arthur  j, 

Kramer,  which,  on  August  10,  Kramer  assigned  to  Oguss,  October 

7,  1940,  Oguss  delivered  the  assignmeat  to  the  trustee  bank, « 

Shortly  thereafter  the  building  was  completed,  furnished  and 

ready  for  occupancy  when  Cohen  claimed  that  he  had  been  defrauded 
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out  of  hie  one-half  Interest  in  the  property  and.  that  the 

a 
several  conveyances  of  it  were/sham  and  done  to  conceal  the 

fact  from  him  that  oguas  was  a  half  owner |  that  he  understood 

Oguse  was  not  interested  in  the  property. 

The  record  is  more  than  1,700  pages.  Plaintiff,  by  hlg 

evidence  sought  to  prove  that  he  had  been  cheated  out  of  his 

interest  in  the  property,  on  the  other  hand  defendants'  evidence 

was  to  the  effect  that  Gohen  had  been  well  treated  in  the  entire 

transaction  and  that  all  that  the  defendants  did  was  in  every 

way  fair  and  equitable. 

The  chancellor,  in  deciding  the  case  said:   "If  there 

were  any  legal  questions  concerning  which  I  felt  there  was 

considerable  doubt,  I  would  examine  any  brief  you  were  willing 

to  submit.  But,  I  have  not  the  least  doubt  of  this|9ase,  Mr. 

Andalman,  Cooungel  for  plaintiff 3  not  in  the  least.  I  felt  at 

first  there  was  a  question  of  fact  and  the  Court,  11  :e  a  jury, 

gets  his  impression  of  the  witnesses.  i£j   impresaion  of  the  piain^ 

tiff  was  that  he  was  a  very  sttllful,  adroit  and  capable  young 

man  and  a  very  resourceful  bargainer.  He  was  a  matcli  for  Oguss 

or  aherfor  anyone. 

"Now,  I  was  very  well  iri^ressed  with  O^ss'  testimony.  He  im- 
pressed me  as  a  tho»©ughly,  truthful  man,  an  intelligent  laan 
and  moreover,  a  very  Jslndly  and  well  disposed  man.  The  contract 
he  made  with  cohen  shows  that.  His  trwatment  of  Cohen  after  it 
was  made,  when  Cohen  was  unable  to  raise  elven  a  fraction  of  the 
sura  which  oguss  was  raising,  when  he  endorsed  Cohen's  note  at 
the  bank  and  got  him  the  §2,500  reveals,  in  my  opinion,  a  very 
high  type  of  man.  That  was  my  impression  of  him  on  the  witness 
stand. 

"From  the  evidence  in  this  case,  I  have  no  other  means  of  de- 
riving any  conclusion  with  respect  to  the  witnesses,  I  have  to 
Judge  from  their  demeanor  on  the  stand,  I  see  no  eqiiity  whatever 
in  the  plaintiff's  case."  And  the  court  ordered  that  the  suit 
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be  dismissed  for  want  of  equity. 

Upon  an  examinatien  of  the  briefs  andcai^iiment  of  coxinsel 
and  the  evidence  in  the  record,  we  are  in  entire  accord  with 
what  the  chancellor  said  when  he  decided  the  case» 

The  decree  of  the  Superior  court  of  Cook  county  is 
affirmed* 

DSCBEE  AFFIRMED, 
Niemeyer,  J,,  and  Matchett,  J,^  eonexir. 
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G».„,.rr  WEMDRICK,   Jr., 

Appellant. 
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COURT, 

) 

MH,  JUSTICE  i,iAl?CHETT  DSLIVEREa)  THE  OPINION  OF  THW  COURT. 

Defendant  appeals  from  a  judgment  of  i7,816  entei^ed  on  th» 
verdict  of  a  jury  as  directed  by  the  court.  The  complaint  was 
filed  June  2,  1942}  and  was  based  on  a  note  for  the  srm  of  |7,000, 
dated  November  £9,  19S8,  payable  en  ©r  before  two  years  from  date 
to  the  order  of  plaintiff,  without  interest,  a^d  signed  by  the 
defendant.  The  note  states  on  its  face  that  there  is  delivered 
with  it  as  collateral  security  for  payment  thereof  50  shares  of 
the  prefe  red  and  20  shares  of  the  ooiaiaon  stock  of  the  Wendrick 
Steel  Corporation. 

The  note  was  past  due  and  upon  the  trial  was  produced  and 
offered  in  evidence  by  the  plaintiff.  Two  affirmative  defenses 
were  attempted  to  be  interposed.  One  was  that  the  delivery  of  the 
note  was  conditional  and  that  the  condition  had  not  occurred;  the 
other  that  the  supposed  obligations  thereof  had  been  released. 

The  defense  of  conditional  delivery  was  raised  by  defen- 
dant* s  amended  answer.  Plaintiff  moved  to  strike  it.  The  motion 
was  denied.  Plaintiff  then  replied  specifically. 

Upon  the  trial  defendant  maAe  an  offer  to  prove  en  this 
point,  which  was  properly  excluded,  we  think,  by  the  court.  The 
offer  is  somewhat  lengthy.  In  his  opening  stateQtent  attorney  for 
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defendant  said  defenAant  expected  to  show  plaintiff  and  defendant 
wer«  friends  and  had  been  in  a  nujnber  of  business  transactions 
together;  that  In  October,  1930*  they  organized  the  Wendriok  steel 
Corporation,  which  was  in  business  at  55  West  Jaelsison  Boulevard;  tlaift 
plaintiff  was  ylee  president  and  one  of  the  original  stooicholders 
of  the  corporation;  that  under  a  verbal  agreement  —  {here  attorney 
for  defendant  ob4ected  that  the  written  contract  (the  note)  coxild 
not  be  varied  as  to  its  texws  by  parol  evidence)*  The  court 
inquired  whether  this  had  been  passed  on#  to  which  attoraey  for 
defendant  said,   "By  Judge  Prystalski,  twice, »  The  trial  Judge 
then  remarked  that  he  coixld  not  pass  on  it  then  since  he  had  not 
heard  irimt  Judge  prystalski  had.  Attorney  for  defendant  then 
continued,  saying  that  early  in  November,  1938,  it  was  ©rally 
agreed  "between  that  parties  tliat  Mr«  §eliaan  would  endorse  and 
return  his  stock  for  |7000  to  the  oox^p©r&ti©n>  that  the  corporation 
would  pay  him  $100  a  month  on  the  money  that  he  had,  ^^^     invested 
in  the  oorporationy  and  he  wanted  some  evidence  as  to  the  indebted- 
ness, or  what  he  had  invested  in  this  corporation,  to  the  extent 
of  |7000j  at  #100  a  month,  and  a  plan  was  evolved  whereby  stock  of 
an  equal  amount,  that  is,  50  shares  of  preferred  stock,  and  20 
shares  of  oomiaon  stock  ©f  the  Wendriok  steel  corporation,  would 
be  issued  by  the  corporation,  in  the  name  of  the  defendant,  Carl 
F.  v'/endrick,  Jr.,  and  by  him  endorsed,  and  Mr,  Wendrick  would  sign 
a  note  for  17000  without  interest,  and  deliver  the  note  and  the 
stock  as  collateral  security  to  plaintiff  solely  and  conditionally 
upon  this  oral  agreement  that  Mr,  OeXsEtan  was  to  look  to  the  cor- 
poration for  payment,"  The  attorney  for  plaintiff  then  stated,  "I 
don't  liMe  to  interrupt  you  but  you  are  going  out  of  your  way. 
Judge  prystalski  overruled  him  and  why  bring  that  in  except  for  the 
purpose  of  prejudicing  the  Juz7« "  There  was  argument  of  counsel, 
and  then  outside  of  the  presence  and  hearing  ef  txie  Jury  this 
colloquy: 
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"The  court:  All  rights  I  am  going  to  a-sk.  him  now  to  Indi- 
cate what  hiecdefenst  is  to  th®  note. 

i:>iiy*   Melaniphy:  iuaended  paragraph  1,  that  I0  one  defense. 
Wt  have  another  defensoi  of  a  release*  hut  this  1&   one  defense* 
That  is  on  all  four®  with  this  308  Illinois  supreme  Court, 

The  Court;  under  jiriis  pleadings  I  am  inclined  to  think 

he  is  rig^ty  Hr.  Melaniphy^  and  X  think  I  will  sustain  hie  ohjec- 
tion  to  the  statement. 

I  think  I  will  austain  the  objection  to  the  opening 
statement,  of  what  you  are  going  to  offer  to  prove,  because  I  don't 
think  it  can  be  done  in  law. 

Wt,  Melaniphy:  I  an?  &s09ptXng,  of  course,  to  the  ruling. 
MOW,  in  order  to  save  time,  may  what  I  have  stated  and  what  I  now 
state  be  considered  an  offer  of  proof? 

The  Court:  Yes. 

\   Melaniphy:  s©  that  my  record  will  be  complete  in  that 


regard? 


court:  Yes,  as  well  as  what  yotir  pleadings  show  here. 


Mr.  Melaniphy:  I  want  to  make  an  offer  ©f  proof,  and  let 
what  I  have  already  stated  in  my  opening,  as  to  ^at  we  expect  to 
prove,  be  considered  part  of  my  offer  of  proof,  so  that  there  will 
be  no  question  about  it.  Otherwise,  I  will  put  my  client  on  the 
standji  and  I  will  go  through  every  question  and  let  your  Honor  rule 
on  every  question  in  the  presence  of  the  jury, » 

Wt*   Piatt  then  in  substance  said  he  would  have  to  object 
to  any  evidence  or  any  statements  to  the  jury  which  might  tend  to 
lead  them  to  believe  there  was  a  verbal  agreement  that  somebody  else 
was  to  be  looked  to  for  the  payment  of  the  note  t©  the  corporation, 
et©,  Th©  court  then  said  that  if  what  the  attorney  for  defendant 
had  said  was  th©  defense  and  all  the  defense  was  to  be  considered 
as  an  offer  of  proof,  the  court  would  sustain  an  objection  to  it, 

"Mr,  Melaniphy:  Let  me  complete  Jiiy  offer  30  that  there 
will  be  no  question  about  it.  The  evidence  will  further  show  that 
Mr.  Oelman  surrendered  his  stock  to  the  corporation,  and  that  it 
was  duly  cancelled;  and  that  thes^eafter  fifty  shares  of  preferred 
stock  sjid  twenty  shares  of  com-'uon  stock  i&ere  issued  by  the  corpora- 
tion to  c.  F.  Wwidrick,  Jr.,  and  were  endorsed  by  him,  and  that  he 
signed  the  net©  dated  November  29,  1938,  the  basis  of  the  suit 
her©in. 

And  at  the  time  of  said  delivery  of  said  stock  and  note, 
the  ovidenc©  will  show  that  Mr,   Wendrick  stated  to  iv^r.  Gelman,  'Now 
you  know  Morrie,  that  this  is  not  a  personal  obligation,  that  you 
are  to  be  paid  by  the  corporation  at  the  basis  of  3100  or  more  a 
Bonthi  and  that  Mr,  oelman  stated  that  h©  well  understood  that,  and 
that  it  was  a  corporation  matter  and  not  a  personal  matter  with  Mr, 
Wendri»k.  •» 
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Mr,  Melanlphy  then  went  on  to  state  as  a  part  of  his  offer 
that  the  corporation  from  Hovember  15,  1938,  up  t©  August  22*  1940, 
laad  made  payments  to  plaintiff  by  ©hecks  of  the  corporation 
amounting  to  the  total  sim  of  #2100,  giving  the  amount  of  each 
oheok  and  stating  "All  of  which  chocks  were  duly  endorsed  and 
cashed  by  Mr.  Gelman  and  he  received  the  proceeds  thereof, "  The 
offer  then  continued: 

"That  thereafter  about  September,  1940,  the  corporation 
being  somewhat  in  financial  circumstances  and  the  bankers  who  held 
•ertaln  accounts  receivable  pressing  for  payment,  and  the  stock- 
holders agreed  to  make  an  assignment  for  the  benefit  of  creditors; 
that  Mr,  Gelman,  his  father  and  his  attorney  were  in  the  offices 
of  the  corporation,  and  had  knowledge  of  the  fact  before  the 
assignment  was  made  that  the  aseignment  was  going  to  be  made  in 
lieu  of  a  petition  in  bamtaniptcy;  that  an  assignment  was  made  to  a 
trustee  selected  by  the  Ohioago  Association  of  credit  Men,  Mr, 
Bonson,  who  took  possession  of  all  the  assets  of  the  corporation,  ah( 
administered  and  liquidated  them;  and  that  at  no  time  prior  t© 
the  institution  of  this  Biit,  ifiiieh  was  in  June,  1942,  was  any 
demand  made  by  ifelr.  Gelaan  upon  Mr*   Wendrink  for  the  payment  of  this 
note, « 

"The  court:  The  offer  is  considered  by  the  court  and 
refused. 

Mr,  Melaniphy:  ©lat  is,  an  objection  thereto  is 
sustained? 

The  Court:  ab  objection  is  made  and  the  objection  is 
sustained, 

Mr,  Melaniphy:  Do  I  understand  that  I  can't  even  show  the 
receipt  of  the  payments  of  these  checks? 

The  court:  I-'   they.-w^&ld.  be  applied  on  the  note,  then 

that  is  on  there*  If  they  wou  d  be  applied  on  the  agreement,  or 

some  other  writing,  or  some  other  transaction,  you  can't  go  into 
it. 

Mr,  Melaniphy:  The  defendant  further  exnecte  to  show 
that  thereafter,  from  November  15,  doivn  to  and  including  iiay  8, 
1940,  that  there  was  paid  to  the  plaintiff  Gelman,  a  series 
of  oheefce  totaling  some  I? 2100, 
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WPm   Piatt:  I  thought  that  wae  objected  to. 

Mr*  Melanlphy:  And  that  was  in  payiaent  in  line  with  our 
d«if  •Ii8«»  •• 

It  la  earnestly  ©on tended  "by   defendant  that  the  court 
erred  In  excluding  thle  offered  evidence.  It  Is  suiid  that  the 
decision  In  Bell  v.  MeDonald»  308  111.  529,  is  controlling  and 
oonolusive.  The  point  at  issue  has  to  d©  with  the  so-called  parol 
evidence  rule,  Tiiat  rule  is  guite  gen  rally  stated  to  he  that 
oral,  oontentporaneoufl  evidence  is /admissible  to  vary  the  terms 
of  a  written  contract.  It  is  quite  true  that  the  rule  has  many 
exceptions  to  it,  so  many  that  it  has  at  times  been  doubted  whether 
much  of  it  is  left.  Morthigestem  Milling  Co*  v.  ^loan,  252  Ill.App. 
266,  one  of  these  excei.>tion8  Is  that  stated  In  Bell  v.  McPonalda 
308  111,  329«  That  exception  is,  we  think,  quite  valid  and  reason- 
able ,  That  was  a  suit  upon  a  promissory  note  as  is  thle.  It  was 
pleaded  as  one  of  the  defenses  thereto  that  the  notes  were  delivered 
to  the  payee  only  as  collateral  security  and  upon  the  condition 
that  the  same  should  be  held  by  him  and  be  surz>endered  by  him  when 
the  amount  for  which  certain  medicines,  ^hlch  were  to  be  held  said 
be  soli  by  the  payee,  had  been  sold  and  the  price  therefor  collected 
by  him,  it  was  urged  by  the  plaintiff  timt  the  defense  violated 
the  parol  rule.  Judge  Dunn,  writing  the  opinion  for  the  supreme 
Court,  said  that  evidence  that  the  instrument  was  not  Intended  to 
take  effect  as  a  valid  obligation  until  the  happening  of  some  future 
contingency  was  ustially  helA  aimissible  between  the  original 
parties  or  those  taking  the  notes  with  notice.  We  think  it  clear 
this  case  is  not  applicable  here.  It  is  quite  true  that  delivery 
is  necessary  to  the  validity  of  any  document,  whether  a  note,  a 
deed  or  a  written  contract  between  the  parties.  The  offer  to  prove 
here  dftd  not  go  far  enough.  There  was  no  offer  to  prove  any  defect 
in  the  complete  delivery  of  the  instrument  or  any  condition 
attached  to  it.  The  offer  of  defendant  was  merely  to  show  that  the 
corporation  which  had  not  signed  the  Kote  shoiald  pay  it  instead  of 
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defendant,  who  had  signed  It.  If  there  1b  anything  left  to  the 

rule  concerning  parol  evidence  this  offer  would  seem  to  be  in 

contravention  of  it,  .¥©  cite  only  a  few  awtifioritiea,  American 

Jurisprudence,  Vol,  8  §1058^  pp,  635-6.  Farmers  gtate  Banlc  &   Trust 

£0.  V.  Parr>  234  111.  APP»  78;  HaAdley  v.  Qrum,  237  111,  ap  .  587; 

Shiel  V.  Chicago  Title  &,   Truat  Co.,  262  111,  APP.  410;  Hinsdale  state 

Bank.     V,  Lytle,  262  111.  Api>,  151;  Qusanelli  v.  Steele,  287  111. 

App.  490*  ikany-   other  oases  might  he  added,  'vie   hold  the  court  did 

not  err  in  excluding  this  evidence. 

It  is  next  contended  the  court  erredhin  holding  that  a 

release  ©ff ered  in  evidence  was  a  epecial  release  only  and  not 

applicable  to  the  note  sued  on  and  excluded  it  from  evidence^  The 

supposed  release  wae  under  aeal,  was  dated  December  1,  1941,  and 

was  signed  by  plaintif ;.  The  consideration  for  it  was  named  as 

1595.00,  and  it  purported  to  release  defendant,  hie  heirs,  executors, 

etc,  from  all  manner  of  actions,  suits,  debts,  claims,  etc,  whether 

in  law  or  in  equity,  "from  the  beginning  of  the  world  to  the  day 

of  the  date  of  these  present®".  The  answer  of  defendant  pleaded 

this  release  in  bar  of  the  note.  The  release  was  typewritten,  but 

there  was  written  into  it  in  lon^ianfl.  and  in  the  handwriting  of 

defendant  the  phrase  "on  unsecured  notes".  It  doos  not  mention 

sued       a 
the  17,000  note/on,  which  j?as/ secured  note. 

We  hold  the  general  words  of  the  release  are  limited  in 
their  effect  by  recital's  therein  (Bassett  v.  Lawrence,  193  111. 
494)  and  this  is  genera3.1y  true  (Todd  v.  mitohell,  168  111.  199; 
53  corpus  Juris  1241,  1242J  45  iuaei'lcan  Jurisprudence,  691,  693). 

There  are  other  matters  in  the  record  throwing  doubt  on 
the  applicability  of  this  release  as  a  defense  to  this  particular 
note.  It  was  introduced  by  counsel  for  defendant  in  the  crore- 
examination  of  plaintiff  and  over  the  objection  of  plaintiff »s 
attorney.  The  defendant  testified.  The  release  could  have  been 
well  introduced  on  his  direct  examination,  when  he  could  have 
easily  explained  how  it  came  about  that  he  wix)te  the  words  "on 
unsecured  notes"  therein.  Evidently  he  did  not  desire  this 
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opportimlty.  That  the  release  ahould  have  been  introduced  upon 
the  direct  examination  of  defendant  or  some  of  his  witnesses  who 
knew  the  facts  is  held  to  he  the  proper  method  in  many  cases* 
Wheeler  and  Wilson  Mfg«  Qo.  ▼.  Barrett,  172  111*  610;  Freehlll  v, 
Hueni.  103  111*  APP*  118;  Meyer  v.  Johnaon^  122  111*  App*  87,  and 
MOKone  ▼.  Willigjnst  37  111*  App*  691» 

Defend£ant  relies  much  on  srunda^e  v,  G-ottsohalte,  265  111* 
App.  260,  This  ease  was  called  to  the  attention  off the  trial 
courti  who  held  it  not  applicable  to  the  facts  here  appearing*  we 
agree* 

Another  matter  is  more  serious.  Twenty-nine  checks  made 
by  the  ooi:»poration  to  the  order  of  plaintiff,  amoimting  to  a  total 
sum  of  f^2>144*50|  oafibed  by  defendant,  were  offered  in  evidence, 
and  admission  of  the  same  was  refused  by  the  court*  These  checks 
showed  the  payment  of  that  amount  on  the  note  and  its  receipt  by 
plaintiff  while  holding  the  note,  as  was  alleged  in  e  pleading 
which  had  not  been  stricken,  (although  no  formal  plea  of  payment 
was  filed,)  a  motion  to  strike  the  pleading  showing  these  payments 
was  denied*  Se  hold  the  checks  should  have  been  admitted  and  credit 
given  therefor*  Attorney  for  plaintiff  so  conceded  on  the  oral 
argument.  The  ruling  of  the  trial  court  on  this  point  was  error, 
v/e  find  no  other  error  in  the  record*  If  plaintiff  will,  therefore, 
within  ten  days  frombthe  filing  of  this  opinion,  file  a  remittitur 
of  #2,144, 50,  the  Judgment  will  be  affirmed;  for  ^5,671.50 
otherwise  reversed  and  remanded* 

AFFIRMED  UPON  ESMITTITUE;  OTHEH- 
WISE  REVERSED  AND  REMAKDED* 

O'Connor,  p,  J,,  and  Kieraeyer,  J.,  concur. 
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SURFACE  Limsi, 

Appellants. 


MR»  JUSflOS  MftTCHETT  BSUVSRSD  THE  OPIMIOU  OF  THE  G0URT. 


In  an  action  to  recover  personal  and  property  daaagOBj 
alleged  to  have  been  sustained  when  a  traotor  anti  ti'ailer  which 
was  being  driven  by  plaintiff  northboitnd  oa  ]Sni«rald  Avenue  collided 
with  an  eastbound  street  car  driven  on  Root  Street >  at  about  8; 15 
A*  M.  on  the  morning  of  Movember  4*  19S9>  and  upon  trial  hy   jury 
thore  was  a,  verdict  for  plaintiff  in  the  sum  of  |5,000,  on  iftiich 
the  eourti^over ruling  motions  for  judgment  notwithstanding  the 
verdict  and  a  ne^  trial,  entered  judgment,  from  which  defendants 
e^^al» 

It  is  contended  for  reversal  that  plaintiff  was  not  in  the 
•xeroise  of  due  oarej  tha^t  the  damages  awarded  are  excessive;  that 
I5he  court  erred  in  its  rulings  on  the  admission  of  evidence,  and 
in  the  giving  and  refusing  of  instructions* 

The  place  of  the  accident  (as  already  indicated)  was  at  the 
iatersiction  of  Esterald  Avenue  and  Hoot  street  in  ,the  City  of 
Ghioage*  plaintiff  Schiro  was  driving  a  trucl:  with  trailer  attached 
north  on  the  east  side  of  Emerald  Avenue.  He  was  driving  his 
equipment  for  the  Roadway  Express.  He  had  started  from  St.  Louis 
the  evening  before.  He  lived  there.  The  tinick  was  a  Chevrolet 
with  trailer  attached.  He  had  about  13,000  pounds  of  merchandise 
in  the  trailer,  which  he  was  carrying  to  the  office  of  the  Roadway 
Express  in  Chicago,  which  was  at  4016  South  Emerald  Avenue. 
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Emerald  Avenue  was  ^?ell  paved  and  in  good  condition.  Plaintiff's 

truck  and  trailer  were  about  33  feet  long.  Plaintiff  had  driven  the 

route,  i?hich  he  knew  well  and  the  general  conditions  of  the 

traffic.  Root  street  ran  east  and  west.  Two  street  oar  tracks 

were  in  it.  Eagtbound  cars  ran  over  the  south  track  and  westbound 

care  ran  over  the  north  track.  At  the  southwest  comer  of  the 

intersection  of  Emerald  Avenue  and  Root  street  a  building  stood 

flush  right  up  to  the  comer.  This  morning  the  street  car  in 

question  started  from  Halsted  street  as  usual*  which  was  about  350 

feet  west  of  Emerald  Avenue,  Eaerald  Avenue  was  not  a  service  stop 

for  oars  running  on  Root  street.  This  oar  proceeded  east  at  a 

speed  estimated  by  various  witnesses  at  from  12  to  35  miles  per 

hour.  It  was  a  one-man  operated  car,  in  charge  of  motorman 

Lawrence  j.  Stephens.  Stephens  says  he  picked  up  the  passengers  on 

the  west  side  of  Halsted  street,  which  was  an  intersecting  street 

to  the  west.  As  he  remembers  he  had  two  or  three  passengers,  none 

of  whom,  hov.ever,  testified.  He  says  as  he  approached  Emerald 

Avenue  he  sounded  the  bell,  using  his  foot.  He  thinks  he  was  going 

i   or  3  miles  an  hour.  He  was  on  the  front  end  of  the  car.  He  says 

ihen  he  passed  the  building  on  the  west  aid©  of  Emerald  Avenue  he 

looked  south  but  did  not  see  any  vehicle  approaching  Root  street, 

When  he  got  to  the  intersection  at  about  the  west  curb  of  Emerald 

Avenue  he  noticed  a  big  trailer  and  truck.  He  says  it  was  going 

£5  or  30  miles  an  hour  and  as  it  approached  the  building  line  its 

apped  seemed  to  him  to  increase.  He  says  that  he  immediately  threw 

on  the  emergency  brake.  Smart,  a  prospective  passenger,  who  missed 

the  oar  at  Halsted,  undertook  to  catch  up  with  it.  He  says  in  his 

the  truck, 
opinion  it  was  going  25  miles  per  hoiir  when  it  strlick/  Plaintiff's 

tractor-trailer  and  the  load  which  it  carried  weighed  about  24,000 

pounds.  At  the  speed  at  which  plaintiff  says  he  was  going  he  could 

have  stopped  his  equipment  in  from  15  to  20  feet  and  could  have 

made  an  emergency  stop  in  10  feet.  Plaintiff  was  sitting  in  the 
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cab,  about  6  feet  back  of  the  front  part  of  the  tractor.  He  sayg 
the  street  oar  was  about  100  feet  from  the  west  curb  line  of 
Emerald  Avenue  when  he  first  saw  it.  At  that  time  he  was  at  the 
south  building  line.  The  cab  of  his  tractor  was  then  over  the 
south  track.  He  says  the  street  car  was  then  going  at  &  speed 
©f  20  miles  an  hour.  \Then  he  next  looked  he  says  the  front  end 
of  the  equipment  had  passed  the  south  track  and  the  street  car  was 
SO  feet  awayy  going  at  about  the  same  rate  ei  speed.  When  TaXt, 
plaintiff's  tractor  was  over  the  south  track  and  the  street  oar  hit 
it  about  15  feet  from  the  front  end  of  the  truck.  Both  tractor 
and  trailer  were  tijimed  to  the  ri^t.  He  did  not  notice  any 
slackening  of  speed  of  the  street  oar  at  any  time. 

Defendants  do  not  argue  on  this  record  that  the  court  should 
have  heldi  as  a  matter  of  law,  or  that  the  Jury  shuiad  have  held 
as  a  fact  that  there  was  no  negligence  on  the  part  of  the  defen- 
dant. Their  argument  is  that,  as  a  matter  of  law,  the  court  should 
have  held  that  plaintiff  was  guilty  of  contributory  negligence, 
and  that  an  instruction  for  defendant  should  have  been  given  to  the 
Jury  at  the  close  of  all  the  evidence  for  that  reason.  Defendants 
argue  that  it  is  the  duty  of  a  person  about  to  cross  a  dangerous 
place  to  approach  it  with  care  comaensurate  with  the  knowi  danger; 
that  duo  care  requires  looking  when  one  can  see,  and  that  plaintiff 
drove  up  to  the  building  line  at  the  highest  i^eedbhe  could  attain 
after  turning  into  the  street  one  block  away;  that  he  could  have 
stopped  in  10,  15  or  20   feet;  that  plaintiff  saw  the  street  car 
approaching  when  he  reached  the  buildizig  line  where  he  ooulA  see 
but  made  no  effort  to  stop,  but  on  the  contrary  continued  on 
across  the  street  car  tracks  at  the  same  speed,  leaving  it  to  the 
BOtorman  entirely  to  avoid  a  collision.  It  is  said  that  this  is 
underfthe  law,  as  a  matter  of  fact,  contributory  negligence, 
cases  far  too  niuaerous  to  be  reviewed  are  cited  and  relied  on. 
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of  which  It  will  be  sufficient  to  mention  Rtsaell  v.  Richard son  » 
308  111,  App«  11 »  22»  and  Walter  v»  Illinois  Qouimereial  Telephone 
Co.y  315  111.  App.  553,558, 

defendants  argue  that  no  one  has  a  right  to  assume  that 
there  will  not  he  viola tlone  of  law  or  negligence  by  others*  and 
then  offer  the  assumption  «as  eh  excuse  for  failure  to  •xoovise 
©are".  G-reenwald  v.  Baltimore  &  Ohio  a.  R.  Qo.j  33£  111,  6£7,  652; 
S^hlauder  v.  GhioaKO  <^  southern  Tra^ction  Oo«i  25S  111.  154,  159, 
are  cited. 

The  temptation  tojalay  down  general  rules  in  such  cases  Is 
yery  great,  ab   a  matter  of  fact,  it  Is  quite  difficult  to  do  so. 
The  question  of  whether  a  particular  plaintiff,  itoo  undertakes  to 
oress  a  street  intersection  in  front  of  a  moving  oar,  is  guilty 
of  contributory  negligence  seems  to  be  one  of  the  class  offoases 
in  which  the  matter  ought  except  in  rare  eases  to  be  submitted 
to  a  jury  en  that  Issue  of  fact.  There  are  numerous  cases  in 
Illinois  which  have  held  that  the  question  of  whether  a  party 
undertaMng  to  pass  over  a  street  car  track  in  front  of  an  approach- 
ing oar  or  train  Is  guilty  of  negligence  is  for  the  jury.  There 
are  few  of  these  oases  on  which  all  raasonable  men  would  agree. 
Th®  ooa?)lexltles  of  locomatlcan f  or  Either  drivers  or  pedestrians 
In  a  city  like  ahieago  are  so  many  that  it  is  usually  held  that 
eaoh  separate  case  presents  a  problem  of  its  own  for  the  jury, 
and  we  are  quite  disposed  to  hold  that  this  was  the  ease  here* 
There  is  no  doubt  about  the  elementary  propositions  of  law 
applicable.  The  vehicle  plaintiff  was  driving  was  33  feet  long. 
When  he  arrived  at  the  place  where  he  could  see  the  street  oar 
moving  toward  the  east,  he  was  required  to  make  a  decision  and 
take  all  reasonable  precautions  to  prevent  a  colli sion,  Ordln&rl3.y 
the  distance  of  the  approaching  car  is  one  of  the  material  facts 
which  must  be  taken  into  oonslderation.  The  other  is  the  speed  at 
which  it  is  approaching.  Whether  the  driver  of  the  vehicle  cross- 
ing in  front  of  a  moving  ear  has  reason  to  believe  that  the  oar 
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will  slow  up  Is  another.  In  this  case  the  plaintiff  testified 
that  he  did  not  "know   that  Emerald  Avenue  wae  a  non-stop  street  for 
cars  moving  on  Root  Street  and>  as  a  matter  of  fact,  he  said  that 
it  hat  been  the  custom  for  the  easthound  street  cars  to  slow  up  as 
they  approached  Emerald  Avenue,  He  testified  that  he  knew  If  the 
car  continued  to  com©  at  the  speed  at  which  it  was  approaching,  it 
would  hit  him  hut  at  that  tlm©  his  trucl:  was  over  the  south  track 
and  he  was  in  a  perfectly  helpless  situation. 

The  question  we  are  called  u^on  to  decide  here  is  not 
whether  a  jury  might  not  have  reasonably  found  that  plaintiff  was 
negligent.  It  is  'afeether  a  court,  irrespective  of  the  verdict  of 
the  Jury,  may  find,  as  a  matter  ©f  law,  that  plaintiff  was  negligent 
and  thus  barred  from  recovery.  In  one  of  the  latest  eases,  &nat  v, 
Hiohardsoa,  378  111,  626,  629,  the  Suprefi©  Court  says: 

"Whether  it  is  negligence  to  cross  a  street  oar 
track  at  an  intersection  ahead  of  an  approach- 
ing street  oar  Is  a  question  of  fact  for  a 
Jury,  (Loftufl  v,  Ghloago^Railways  Qompany,  293 
111.  476;  Chicago  Union  Traction  Co.  v,  Jacob- 
son,  217  id.  404. )»  — — 

T@   the  same  effect  Is  Bl«m  v.  detE.,  366  ill.  275,  277. 
That  oase  involved  the  question  of  a  pedestrian  going  in  front  of 
an  autoniobile.  The  Supreme  Court  said; 

"if  the  automobile  was  far:^toough  away  at  the 
time  to  have  jusMfled  a  person  in  the  exercise 
of  ordinary  care  to  have  acted  as  the  plaintiff 
did,  it  would  not  necessarily  Indicate  such  a 
lack  of  ©are  on  the  part  of  the  plaintiff  as 
would  amount,  in  law,  to  negligence.  The  ques- 
tion of  contributory  negligence  1©  one  which  is 
preeminently  a  fact  for  the  consideration  of  the 
4ury.  It  cannot  be  deflated  in  exact  terns  and 
unless  it  can  be  said  that  the  action  of  a 
per  son  is  ole&rly  and  palpably  negligent,  it  is 
not  witi'dn  the  proylnc©  of  the  courl:  to  substitute 
its  judgment  for  that  of  .aj  jury  which  la  pro- 
vide d  for  the  purpose  ©f  deciding  this  as  well  as 
the  other  allegations  in  the  ease.  Afl  was  stated 
in  Thomas  v.  Buchanan,  357  111.  270;   «Thc  question 
of  due  care  on  the  part  of  the  plaintiff's 
Intestate  is  always  a  question  of  fact  to  be 
submitted  to  a  jury,  whenever  there  1©  any 
evidence  in  the  record  which,  with  any 
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legitimate  inference  that  may  reaaonably  and 
legally  be  draan  therefrom,  tendf  to  show  the 
exercise  of  due  care  on  the  part^of  the  deceased* » « 

A  case  well  worth  reading  in  connection  with  any  study 

of  this  subject  is  Chic age  Union  Traction  Oo^  v.  Jacobson,  217 

111*  404,  where  the  supreme  Court,  speaking  through  Justice 

Gartwrlghtj  affirmed  a  judgment  of  the  trial  and  Appellate  Coui'ts 

where  the  plaintiff,  driving  a  team  of  horses,  had  moved  across  the 

path  of  a  moving  street  car. 

The  actual  question  for  determination  in  this  case  Is 

whether  at  the  time  plaintiff  reached  the  point  on  Kmerald  Avenue 

where  he  could  see  the  gftreet  car  moving  east  he  could,  in  the 

exercise  ©f  reasonable  car©  and  caution,  undertake  to  pass  over  the 

track  on  which  it  was  moving.  This  was,  we  hold.,  a  question  of  fact 

purely  and  solely  for  the  jury,  DefenAants   do  not  undertake  t©  argue 

that  they  were  free  of  negligence*  V7e  think  an  overwhelming  pre- 

not. 
ponderanoe  of  the  evidence  shows  they  wer^.  For  a  court  to  lay  dovvn 

as  a  general  rule  applicable  to  a  state  of  facts  like  this  the  law 

for  which  the  defendant  contends  would  result  in  making  it  dangerous 

for  everybody  except  the  street  cars  to  use  the  streets.  As  a 

matter  of  fact,  cooperation  and  mutual  care  and  forbearance  is  the 

only  rule  which  makes  such  use  possible. 

The  defendant  argues  in  the  next  place  that  the  damages 

allowed  to  the  plaintiff  by  the  jury  are  excessive.  The  verdict  was 

for  |5,000,  Plaintiff  was  driving  a  combined  tractor  and  trailer. 

It  was  loaded  and  the  load  and  equipment  weired  27,000  pounds.  The 

street  car  hit  it  with  sufficient  force  to  turn  over  the  equipi^oiit 

and  throw  the  driver  out  of  the  cab  In  which  he  was  sitting,  about 

6  feet  from  the  front  of  the  trailer.  The  inside  of  the  cab  was 

constructed  of  metal.  Plaintiff  was  thromi  to  the  pavement.  He 

was  in  a  dazed  condition.  He  says  he  didn*t  know  what  had  happened. 

His  feet  and  legs  were  pinned  imder  the  cab  door,  someone  (he  does 

not  know  who)  got  him  out.  He  tried  to  walk,  as  it  now  seems  to 

him.  The  police  ambulance  came  and  took  him  to  the  svangellcal 
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Hospital  at  54th  and  Morgan  Streets,  where  he  remained,  about  fly© 
weeks*  During  all  this  time  and  afterwards  he  suffered  much  pain. 
His  hospital  Mil  was  $172.45.  He  was  given  hypos  to  relieve  his 
pain.  His  foot  and  leg  were  x-rayed,  a  plaster  cast  was  put  on  his 
leg  and  another  on  his  foot.  For  two  weeks  hypodermics  were  used, 
irhen  he  began  eating  he  felt  a  drawing  in  the  back  of  his  neck, 
iteae  parts  in  baok  of  the  neck  here,  veins  or  something  like  that, 
rim  down  the  spine.  It  felt  like  when  you  had  a  tape  on  the  back  of 
your  neck,  otherwise  when  you  put  your  head  back,  when  you  try  to 
piill  your  head  down".  Dr.  Kem  was  the  outside  doctor.  Dr.  Newman 
was  interne  and  another  whose  name  plaintiff  does  not  know.  Dr»  K«aaa 
was  present  vdien  the  x-rays  of  the  fibula  and  the  metatarsal  bones 
were  taken,  and  they  were  developed  while  he  was  there.  The  x-ray 
shows  &  fracture  of  the  right  half  of  the  fibula.  It  was  a  simple, 
not  compound,  fracture.  There  was  also  a  fraetxire  of  the  right 
metatarsal,  right  at  the  neck.  There  was  a  transverse  fracture  of  t&e 
bone,  all  the  way  through.  The  foot  was  much  swollen  and  bloodshot, 
ecchyraosis.  Sedatives  were  given.  A  week  later  he  complained  of 
pains  in  the  neck.  Analgesic  was  prescribed;  also  a  electric  pad. 
H©  complained  that  a  pain  ran  up  in  the  ear.  After  about  four  weeks 
the  plaster  easts  were  taken  off  and  metal  splints"Vwere  put  on. 
The  patient  was  anxious  to  go  to  his  home  In  St,  lx>uia,  and  the 
doctor  went  along  with  him.  The  doctor  told  him  he  would  have  to  go 
in  a  wheel  chair.  Other  x-rays  were  taken.  The  doctor  thought  he  m, 
had  got  a  very  fine  result  from  his  work«  He  saw  him  last  en 
December  9,  1939.  The  d&otor's  charge  was  #50»  which  he  says  was 
a  reasonable  price  for  his  services. 

Plaintiff  had  a  ringing  in  the  ears,  which  medical  men  call 
tinnitus  aurlum.  Plaintiff  did  not  pursue  his  usual  work  and  labor 
for  about  ten  months.  From  the  hospital  he  went  to  a~  roomtng  house 
for  a  night  and  then  home  to  St.  Louis,  There  consulted  with  Dr, 
A.  H.  Dlher,  who  treated  hla  for  a  month*  Dr*  Dlher  sent  hln  to  Dr. 
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Payne  In  St*  Loule^  who  examined  Ms  throaty  nose  and  ears*  He  then 
went  to  Dr.  Smlt>  who  examined  and  treated  him*  Later  he  went  to 
Dr*  Bnltman*  Dr«  snltman  was  a  specialist  In  ears*  nose  and  throat. 
The  patient  oomplained  all  the  time  of  a  ringing  In  hoth  ears,  which 
was  worse  at  night.  He  said  he  noticed  it  first  al^out  two  weeks 
after  the  accident,  although  It  might  have  occurred  before  without 
his  noticing  it.  The  doctor  made  an  examination  for  the  cause  with 
negative  results.  The  doctor  says  It  was  even  "grossly  negative". 
He  said  he  did  not  find  any  objective  evidence  of  injury  to  any  part 
of  the  head,  meahlng  the  ear,  the  nose  and  throat.  The  doctor  on 
cross-examination  I  however,  said:   «Rlnglng  in  the  ears  is  often  asso- 
ciated vXth  people  who  have  no  history  of  injury".  Asked  his  opinion 
with  reference  to  the  continuance  of  this  ringing,  the  doctor  said 
he  could  not  say  with  any  degree  of  certainty;  It  ml^t  go  away  "or 
it  may  be  the  forerunner  of  deafness**,  a  motion  to  strike  this 
statement  was  denied,  but  the  attorney  for  plaintiff  agreed  that  it 
might  go  out. 

©r»  Snltman,  an  expert  witness  called  by  the  plaintiff,  in 
respohae   to  a  hypothetical  question  replied  that  in  his  opinion  the 
ringing  in  the  ears,  or  tinnitus  aurium,  might  fiTom  a  medical 
standpoint  have  been  caused  by  the  injuries  which  plaintiff 
received. 

Plaintiff  »e  hospital  bill  (as  alroafly  stated!  was  $172.45/, 
His  doctor  bill  at  the  hospital  was  |50,  He  paid  |10  for  xs-rays 
in  St,  lioMs,  and  paid  for  the  repairs  on  his  tractor  made  necessary 
by  the  collision  the  mm  of  #119, 85,  When  in  health  he  was  accustomed 
to  make  three  trips  a  week  from  St,  Louis  to  Chicago,  for  which 
he  received  pay  at  the  rate  of  |25  for  each  trip.  He  was  not  able 
to  return  to  his  work  for  more  than  ten  months,  considering  all  the 
pain  he  endured,  the  loss  of  his  earnings,  his  hospital  and  doctor's 
bills,  w^  do  not  think  we  can  say  that  the  amoxint  of  damages  allowed 
by  the  Jury  was  so  excessive  as  to  require  action  on  our  part.  It 
was  approved  by  the  Jxury  and  the  trial  Judge,  who  aaw  and  heard  the 
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Nor  do  we  think  there  was  substantial  error  In  the  rulings 
of  the  court  on  the  admission  of  evideno©»  It  is  quite  true  that 
the  oourt  permitted  Dr»  Saitman  to  testify  from  purely  subjective 
eymptoma  deacribM  by  the  plaintiff  that  he  was  afflicted  with 
tinnitus  aurium,  but  with  the  eonsent  of  the  attorney  for  plain- 
tiff this  evidence  was  stricken  out.  However^  evidence  had  already 
been  given  by  the  plaintiff  to  the  effect  that  he  was  suffering 
from  this  malady  and  also  by  Dr.  Smit,  so  that  there  could  have 
been  no  substantial  injury  to  ths  plaintiff's  cause  in  this  respect. 
There  was  medical  evidence  that  plaintiff  might  have  suffered  an 
injury  of  the  head  in  an  accident  suoh  as  that  which  occurred  to 
himi  which  might  well  have  brought  on  such  an  affliction  without  there 
being  any  objective  indication  of  traxma  tQ  tols  head^ 

Defendant  objects  as  to  the  bill  which  plaintiff  had  paid 
for  repairing  the  equipment  that  there  was  no  proof  to  show  that  he 
had  not  been  reimbursed  by  the  company  for  which  he  worked.  As  a 
matter  of  faot>  this  was  not  the  objection  made  on  the  trial.  The 
objection  made  on  the  trial  was  that  plaintiff  did  not  own  the  truck 
and  that  it  belonged  to  the  company.  The  contract  in  evidence, 
however,  provided  that  the  plaintlffj  who  operated  the  truck,  was 
under  the  duty  of  paying  for  repairs  and  replacements  and  keeping 
the  equipment  in  good  repair.  It  is  apparent^  we  think,  the  transfer 
of  the  truck  and  equipment  to  the  Roadway  SaQ)res8  Company  was  merely 
nominal,  and  that  plaintiff  was  its  actual  equitable  owner. 

Defendants  complain  that  a  receipted  hospital  bill  for  a 
total  Bvm  of  172,45  was  admitted  in  evidence,  and  there  was  no 
evidence  that  it  was  the  reasonable,  customary  and  fair  charge,  etc. 
We  hold  it  was  not  error  to  admit  this  evidence,  Gloyes  v,  plaatje, 
891  111.  App,  183;  Graham  v.  Pre s sen,  292  111*  App»  15,  See  also 
King  V.  Meeker,  269  111,  APP»  57. 

Defendants  devote  much  space  to  alleged  errors  in  the  matter 
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of  Instructions,  for  Instance,  defendants  object  to  plaintiff *b 
given  instructions  Nos.  23  and  24,  by  which  the  Jury  was  instructed 
that  plaintiff  might  recover  damages  in  case  the  Jury  f o^md  for 
hlM  on  the  issues  for  the  cost  of  repairing  the  trailer.  Instruction 
No»  24  in  particular  said  that  they  might  include  in  such  damages 
the  reasonahle  rental  value  of  a  siiailar  tractor  and  trailer.  In 
view  of  the  nature  of  the  contract  between  plaintiff  and  his  employer, 
we  hold  there  was  no  error  in  these  instructions.  Defendant  also 
complains  of  the  giving  of  instruction  Mo,  4,  by  which  the  Jury 
was  told  that  Instructions  constituted  and  <5onnected  body  and  series 
and  should  be  so  regarded  and  treated  by  the  Jury;  that  they  should 
apply  them  to  the  facts  as  a  whole  and  not  detach  or  separate  suiy  one 
Instruction  from  any  of  the  others.  The  defendant  argues  this  was 
erroneous  because  It  conflicts  with  holdings  of  the  courts  in  which 
it  is  said  that  a  mandatory  instruction  which  directs  a  verdict  must 
eontain  In  Itself  a  correct  statement  of  ©very  element  essential 
to  the  verdict  directed  and  cannot  be  aided  or  cured  by  any  other 
instruction,  on  this  point  defendant  cites  Hanson  v.  Trust  Company  of 


Chicago  J  380  ill,  194,  ^--#ef«ad*#&s  concede  that  ordinarily  this  Is 

a  verdict 
true  but  say  that  the  rule  Is  different  irtxer®  an  Instruction  directs/ 

for  either  party  or  suaounts  to  such  a  direction;  that  In  such  a 

case  it  must  necessarily  contain  all  the  facte  which  will  authorize 

the  verdlot  directed.  Plaintiff  says  the  distinction  between  tho 

Instructions  Involved  in  those  cases  and  the  Instruction  in  the  instant 

case  is  that  this  one  directs  &  verdict  foe  def ei>dant  while  the  others 

d©  not>  In  the  Hanson  case  the  instruction  directed  a  verdict  for 

plaintiff.  In  this  case  the  instructions  which  are  directory  and 

mandatory  (namely,  Instructions  Noe.  11  and  15)  were  submitted  by 

the  defendant  and  directed  the  Jury  to  return  a  verdict  in  favor  of 

the  defendants,  CXa.  what  groxuid  the  defendants  would  have  a  right  to 

oemplaln  of  such  an  Instruction  we  are  at  a  loss  to  understand,  We 

do  not  regard  the  oaso  of  Hanson  v.  Trust  Company  of  Chicago  as 
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applioabid  here. 

Defendants  also  complain  ttis-t  the  court  refuged  t^.  give 
their  Instruction  No.  26,  also  Mo»  28  as  well  as  Ho.  29.  The  court 
quite  fully  instructed  the  Jury  as  to  the  law  in  this  case  applicable 
to  the  facts  and  favoral»le  to  the  defendants. 

,Ve  do  not  find  any  reversible  error  and  the  judgment  will 
he  affirmed, 

AFFIRMED. 
O'Connor,  P.  J.,  and  Nieiseyer,  J.,  concur. 
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Plaintiff  Dorothy  Brown,  owner  and  ooeupant  of  a  Chevrolet 
passenger  automobile,  and  plaintiff  Margery  Hogg,  driver  of  the  auto- 
mobile, brought  suit  for  personal  injuries  sustained  In  a  oollision 
between  the  Chevrolet  and  a  traoM:  driven  by  the  defendant  Robert  Innes, 
alleged  to  be  the  servant  of  the  defendant  Fannie  May  Gahdy  Shops,  Inc. 
The  trial  resulted  in  a  verdict  of  not  guilty  as  to  both  defendants, 
and  plaintiffs  appeal  from  the  judgment  entered  on  the  verdict. 

The  oollision  tools,  plaee  at  the  intersection  of  71st  street 
and  3t,  Lawrence  avenue  In  Chicago  about  noon  of  a  nice,  dry  winter 
day.  The  evidence  Is  ^hjBO^ly   contllrting  as  to  the  i^eed  of  the 
respective  automobiles  at  and  before  the  collision  and  as  to  the  right 
of  way  at  the  Intersection.  The  defendant  eoi»poration  denied  owner- 
ship of  the  truck  and  that  the  driver,  Innes,  was  Its  employee  or 
agent  at  the  time  of  the  collision*  Plaintiffs  oliject  to  the  action 
of  the  trial  court  In  refusing  to  permit  a  witness,  whom  they  called 
for  the  purpose  of  ijopeaching  defendants*  witnesses,  to  testify,  and 
also  object  to  Instructions  given  on  behalf  of  defendants. 

The  defendant  Innes  was  called  by  plaintiff  for  cross-examina- 
tion under  section  60  of  the  Practice  act  and  as  the  last  wltne  b  on 
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behalf  ©f  the  defendants.  On  examination  In  chief  he  testified  that 
MP»  Bray,  an  Investigator  for  plaintiff S|  told  him,   "Now,  If  you 
should  be  asked  who  was  at  the  crossing  first,  of  course,  the  oar 
was  there  before  you, «  meaning,  by  tne  oar,  the  Chevrolet,  Defendants 
also  called  Glarence  R.  Agley,  the  manager  of  a  grocery  store  located 
at  the  southeast  comer  of  the  intersection  of  3t»Lawrenoe  avenue  and 
71st  street.  This  witness  testified  that  he  saw  the  Chevrolet  coming 
south  on  st.Lav-reace  when  it  was  10  ©r  15  feet  north  of  the  building 
line;  that  it  was  traveling  between  25  and  30  miles  an  hour;  that  it 
entered  the  intersection  before  the  candy  truck,  which  aas  traveling 
In  an  easterly  direction  on  7l8t  etreetj  that  the  (Jh^Jt^olfet  seemed 
to  inoreade  its  speed  from  the  time  he  first  saw  it  and  triat  it 
swerved  to  the  west,  or  right,  about  4  or  5  feet,  then  pulled  back 
toward  the  left;  that  the  truck  swung  to  the  south,  and  the  Chevrolet, 
continuing  In  a  southeasterly  direction,  hit  the  left  front  part  of  the 
truck.  On  cross-examination  the  witness  did  not  recall  having  seen 
Bray,  the  investigator,  and  denied  saying  to  Bray  that  as  he,  the 
witness,  was  standing  at  the  door  his  attention  was  called  to  the 
automobiles  involved  in  the  accident  by  a  customer  exclaiming,  "They 
are  going  to  collide,"  or  words  t©  that  effect,  and  did  not  i^call 
telling  Bray  that  he  personally  had  not  observed  either  ©f  the 
automobiles  as  they  cam©  to  the  crossing  and  did  not  know  which 
arrived  ati  the  crossing  first. 

In  rebuttal  plaintiffs  called  Bray,  the  investigator,  who  stated 
his  name,  residence  and  connection  with  plaintiffs*  coimsel.  Defen- 
dants objected  to  the  witness  testifying  to  any  matter  because  he  had 
been  txi   the  court  room,  if  not  all  of  the  time,  most  of  the  time, 
and  that  at  the  commencement  of  the  trial  an  order  had  been  entered 
excluding  the  witnesses.  Plaintiff s*  counsel  stated^  without  denials 
that  Bray  had  been  in  the  court  room  during  the  early  part  of  the 
trial  but  when  it  became  apparent  it  would  be  necessary  to  use  hla 
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he  was  sent  from  t)^e  oourt  room  and  wae  outside  during  all  of  the 
testimony  of  Aglcy»  The  oourt  suatained  defendants*  objection. 
Plaintiff e»  counsel  then  aiade  an  offer  of  proof  covering  the  matters 
he  expected  to  prove  by  the  witness  BT^Jr   including  the  following: 
That  within  a  month  after  the  cellislon  Bray  talked  with  Agley,  who 
stated  that  hie  attention  was  direoted  to  the  street  and  intersection 
by  a  customer  exeltaiiaing,  "They  are  going  to  collide^  «  or  some  words 
to  that  offeot,  and  that  Agley  then  glanced  ©ut  into  the  street  Just 
an  instant  before  the  collision;  that  the  witness^  Bray,  talked  with 
the  defendant  Innes  on  the  afternoon  of  Monday  of  the  week  of  the 
trial,  when  he  asked  Innes  which  of  the  oars  had  entered  the  inter- 
section first^  and  that  Innes  replied  that  the  Ghevrolet  autoraobile  hac 
entered  the  intersection  prior  to  the  truck  which  Innes  was  driving, 
and  that  Bray  at  no  time  suggested  to  the  defendant  Innes  any 
testimony  or  any  statement  which  the  defendant  Innes  might  or  could 
m&kM   upon  the  trial* 

Permitting  a  witaosa  to  testify  after  he  has  violated  a  rule 
excluding  witnesseo  is  a  matter  largely  within  the  discretion  of  the 
trial  court,  and  that  discretion  is  to  be  interfered  with  ob  review 
only  when  it  has  been  abused,  to  the  injury  of  the  party  complaining. 
The  tendency  has  been  to  permit  the  witness  tq  testify  ^mle as  the 
party  calling  him  is  in  some  way  responsible  for  the  viola t^jon  of  the 
rule.  In  Jones  Commentaries  «n  Evidence,  vol.  S,  see,  2500,  page 
4948,  it  is  said:  "***  in  this  country,  the  decided  weight  of 
authority  tends  toward  the  view  that,  where  the  party  is  without 
fault  but  the  witness  disobeys  the  order foi*  exclusion,  the  party 
ought  not  to  be  deprived  of  the  testimony  of  his  witness. "  In 
Palmer  v.  The  people,  112  111.  App»  5£7,  535,  the  court  said':  "Wo 
therefore  hold  that  it  is  not  a  reasonable  exercise  of  discretion 
for  a  trial  Judge  to  deprive  a  party  of  a  witness  who  has  heard 
testimony  in  violation  of  an  order  excluding  witnesses  from  the  oourt 
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room,  unless  such  party  or  his  attorney  is  in  some  way  responsible 
for  the  violation  of  the  order,  or  has  connived  at  it  or  knowingly 
permitted  it  without  objeotlon,  and  th&t  even  in  the  latter  o&se, 
a  sound  Judicial  discretion  should  lean  to  the  admission  of  the 
testimony  in  all  cases  of  doubt, «  To  the  same  effect  Is  gwin^  v. 
Cex»  158  111.  App«  2b*     In   the  instant  case  necessity  for  the 
testimony  of  Bray  could  only  arise  when  plaintiffs'  counsel  learned 
or  was  put  upon  notice  that  witnesses  for  defendants  would  testify  to 
matters  which  plaintiffs  regarded  as  untrue.  Plaintiffs  would  not  he 
requi  ed  to  presume  that  defendants*  witnesses  would  testify  falsely 
and  exclude  Bray  from  the  court  room  throughout  the  trial  as  a 
condition  to  mailing  him  a  witness  in  rebuttal.  Counsel's  statement 
that  Bray  was  sent  from  the  court  room  when  it  became  apparent  to 
counsel  that  it  iiovl<3i  be  necessary  to  use  Bray,  is  not  contradicted. 
Furthermore,  it  appears  from  counsel's  statement  that  Bray  ^as  not  in 
the  court  room  when  Agley  testified,  and  presumably  was  not  in  the 
court  room  when  Innes,  as  the  last  witness,  testified  to  the  matters 
as  to  which  plaintiffs  sou  ht  to  impeach  him,  fhe  question  as  to 
which  of  the  parties  first  entered  the  intersection  was  an  important 
one  In  determining  which  of  the  paar'ties  had  the  right  of  way,  and  tho 
exclusion  of  Bray's  testimony  worked  a  great  hardship  upon  plaintiffs. 
The  trial  court  erred  in  excluding  the  testiaiony  of  this  v/ltness. 
In  objecting  to  defendants'  instructions  plaintiffs  Justly 
complain  of  the  too  common  practice  of  repeating  the  same  rule  of 
law  in  several  instructions.  Objection  is  made  to  the  giving  of 
instruction  4  tendered  by  defendants*  which  directed  a  verdict  of  not 
guilty  If  the  Jury  believed  from  a  preponderance  of  the  evidence 
that  the  plaintiffs  were  injured  as  a  result  of  an  accident  which 
occurred  without  the  fatilt  of  plaintiffs  or  defendants.  In  cox^well  v, 
Bloomin^ton  Business  Men's  Ass'ii^^  163  111,  App,  461,  the  court  said: 
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«An  accident^  as  defined  by  legal  authorities,  for  which  no  liability 
exists  is  one  which  is  the  result  of  an  unfenoTm  cause  or  is  the 
result  of  an  unusual  and  unexpected  event  happening  in  csuch  an 
unusual  manner  from  a  known  cause  that  it  could  not  be  reasonably 
expected  or  foreseen  and  that  it  wae  not  the  i*esult  of  any  negligence, « 
There  le  no  evidence  in  this  case  from  which  it  could  reasonably  be 
Inferred  that  the  injuries  suetained  by  plaintiffs  were  due  tii  an 
accident,  Each  side  charged  the  other  with  negligence,  and  the  only 
reasonable  inference  that  can  be  drawn  from  the  evidence  is  that  the 
collision  was  due  to  the  negli^nce  of  one  or  more  of  the  parties. 
There  being  no  evidence  to  support  the  instruction,  it  should  not  have 
heBVi   giv^a.  Krawltg  v.  Levinstein,  3S0  111.  APP»61S;  atreeter  v, 
Humrlchgusej  357  111,  g54;  Mlssisalppi  LliB®  Se  Mat»l  Qo.  v.  smith, 
282  111,  App.  561,  308,  Moreover,  the  jury  were  told  by  other  instruc- 
tions tendered  by  defendants  that  proof  of  negligence  by  defendants, 
as  charged,  was  necessary  t©  plaljj tiffs'  recovery,  and  the  Instruction 
here  given  was  unnecessary*  Mlcholg  v,  QonmevQlal   Truckers  ,  318 
111.  App,  (abst. )  229, 

Defendants'  instruction  7  required  plaintiffs  to  prove  by  a 
preponderance  ©f  the  evidence  that  they  were  In  the  exercise  of  due 
eare  and  caution  for  their  own  safety,  and  then  proceeded  to  tell  the 
Jury  that  the  fact  of  due  care  and  caution  by  the  plaintiffs  was  not 
presumed  but  "the  plaintiffs  must  establish  such  fact  by;  affirmative 
testimony  ©r  by  facts  and  circumstances  appearing  in  this  case  '^*^» 
Plaintiffs'  objection  to  the  use  of  the  word  "establish"  as  requiring 
too  high  a  degree  ©f  proof  seems  without  foundation,  since  "prove"  la 
generally  given  among  the  definitions  of  "establish," 

plaintiffs  object  t©  the  phrase  "in  any  degree,"  used  in 
defendants'  instruction  9,  which  told  the  Jury  that  even  though  it 
believed  the  defendants  were  negligent,  they  could  not  find  the 
defendants  guilty  "unless  you  Ijelieve  that  a  preponderance  or  greater 
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weight  of  the  evidence  shows  that  the  plaintiffs  were  not  guilty  of 
any  negligence  which  proximately  contributed  In  any  degree  t©  the 
happening  of  the  accident, "  The  complaint  is  that  hy  holding 
plaintiffs  barred  from  recovery  by  negligence  which  proximately 
contributed  ^In  any  degree*  to  the  collision,  and  by  failimg  to 
use  the  phrase  «ln  any  degi»ee"  in  instructions  defining  defendants' 
liability  for  negligence,  a  double  standard  ©f  negligence  wae  set  up 
and  a  burden  greater  than  was  required  of  plaintiffs  by  the  law  was 
placed  upon  them.  The  use  of  gueh  phrases  as  «ln  any  degreeif"  "in 
the  slightest  degree,"  "slightest  neglect,"  »al though  by  slightly," 
etc.,  is  generally  condemned,  as  shown  in  cases  cited  by  us  in 
glmore  v,  Chicago  aurf ace  Linesy  No.  42V43,  decided  January  24>  1944. 
The  phrase  shptxld  not  be  used  and  it  is  particularly  ©bjectionable 
when  used  in  reference  to  the  negligence  of  only  one  of  the  parties, 

we  need  not  discuss  plaintiffs'  objection  to  defendants' 
instruction  11,  which  is  based  vi^&Ji   and  quotes  the  statute  relating  to 
the  right  ©f  way^  as  the  instruction  is  confusing  due  to  what  is 
apparently  an  ac  idental  omission  of  something  necessary  to  give 
meaning  to  it. 

Defendants  seek  to  sustain  the  verdict  and  judgment  by 
insisting  tiiat  the  plaintiffs  failed  t©  introduce  anjr  evidence  tendiOig 
to  prove  that  the  candy  truck  firiven  by  the  defendant  Innes  was  the 
property  of  the  defendant  Fannie  Ucy   Candy  Shops,  Inc.,  and  that 
Innee  was  at  the  time  of  the  collision  in  the  employ  of  and  engaged 
in  the  business  of  the  corporate  defendant,  pi.rt  of  the  testimony 
of  Innes  tends  to  prove  these  facts.  This  is  sufficient  to  make  the 
question  one  for  the  Jury, 

The  Judgment  is  r> versed  and  the  cause  remanded  for  a  new  trial. 

REVERSED  MD  REi(tANDSD. 

O'Connor,  p.  j.,  and  Matchett,  j.,  concur. 


.8 

^^siMTjjtlSen  •sot  t^illdall 

(  K      ■         *        i  aoMp   ♦▼  8«tCffiXs 

.(f  Ov  ooit^^sl^i  ffi  f>9sts  neiiw 

'  '        ,  -©ifosiJb  (ton  hesn  ©•■ 

lJ-)0  Ijitit@btvo&  as  TjI;fne^Aq<jB 

:  ..t  i/%sit  9vcnq  oi 

'.■:-•  a.offss^  o^uhI  to 
•     3i  *a«tff55&i>M(,  ©xiT 


."t!.M>?ii.'     J,      ^*d'9ife>*Bl'A  i^-"      ,.      ,      ^'^otmoo*0 


42816 


CHICAOO  TITLE  AND  TRUST  GO/^ANYi 
as  Trustee,  plaintiff  "below  In 
cause  HO.  512555  and  Defendant 
below  in  cause  No.  43cl669» 

A  '■:;ellee. 


DELAWARE  PLACE  BUILJJisa  COHPtfel!e^ 
TION>   et  al.,   Defendants  below 
in  cause  No.    5l2555« 


APPEAL  FROM  SUPERIOR 
COOK  CGUKTY. 


^-^^ 


URTj 


Appeal  of  B.   K,    BGWmAQr, 
Plaintiff  be low,,in  cause  No. 
4SC1689>  ^ 

Appellant. 

321I/.A.  641 

MR.  JUSTICE  NIEiiEXER  DELIVERED  THE  OPINION  OF  THE  OOUTiT. 

Oiiioago  Title  and  Trust  Company,  as  trustee  of  20  East 
Delaware  Apartments  Liqiiidation  Trust,  filed  its  petition  in  case 
HO.  512555,  pending  in  the  siiperior  court  of  Gook  county,  reciting 
that  the  decree  in  said  cause  entered  ©n  February  4,  1941,  as  of 
January  31,  1941,  decreed,  among  other  things,  »V.  That  all  bona 
fide  proposals  secured  by  reasonable  deposits  for  lease  pr  sale 
of  the  trust  property  be  submitted  to  this  court  and  approved  by 
it  prior  to  the  execution  thejTeof  by  the  trustee; «  that  it  had 
received  an  offer  from  Lois  oavanagh  to  purchase  the  property  for 
$280,000,  subject  to  the  conditions  of  the  wi^itten  offer  made  an 
exhibit  to  the  petition.  The  instructions  of  the  court  In  n^spect 
to  the  offer  were  requested  and  on  January  7,  1943  an  order  was 
entered  directing  the  trustee  to  accept  the  offer  and  submit  it 
to  the  certificate  holders  in  accordance  with  the  providione  of 
the  trust  agrsement.  January  20,  1943  the  trustee  sent  a  lettr;r  to 
all  certificate  holders  advising  them  of  the  terms  of  the  offer  euid 
stating  as  follows:   "Although  this  letter  specifically  describes 
the  offer  made  by  Lois  Cavanagh,  it  shall  constitute  a  notice  to 
you  of  any  equal  or  better  offer  which  may  be  received  for  tiie  \ 
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property  before  this  offer  is  finally  accepted.  If  you  do  not 
object  to  this  offer  In  the  manner  and  within  the  time  herein 
described.  It  shall  be  assumed  that  you  approve  this  O-fer  and  any 
other  equal  or  better  offer  that  may  be  received, « 

The  trust  agreement  under  which  the  trustee  was  acting,  after 
providing  for  notice  to  the  certificate  holders  of  the  terwi  and 
oondltions  of  any  proposed  sale  or  other  disposition  of  the  trust 
property,  provided  that  «no  such  sale  or  other  disposition  shall  be 
made  if,  within  twenty  (20)  days  from  date  of  malllag  such  notice, 
the  holder  or  holders  of  thirty- three  per  cent  (35^)  or  more  of  the 
units  outstanding  represented  by  certificates  of  interest  then 
outstanding  of  record,  shall  lodge  with  the  tioistee  written  objection 
to  such  proposed  sale  or  other  disposition. »  The  contract  with 
Lois  Cavanagh  provided  that  »ln  the  event  that  on  or  before  the  date 
you  (trustee)  notify  the  underslgnM  (Loig  Cavanagh)  of  the  failure 
of  §S^  or  more  of  the  holders  of  units  of  Interest  under  said  trust 
agreement  to  file  objections  to  the  sale  of  the  above  premises  on 
the  terms  herein  sat  forth,  you  shall  receive  a  bona  fide  offer  in 
form  acceptable  to  you  for  the  purchase  of  said  premises  at  a  higher 
price  than  that  provided  herein,  then  at  your  option  (to  be  exercised 
by  written  notice  to  the  undersized  as  hereinafter  provided)  this 
offer  and  your  acceptance  thereof  shall  be  null  and  void  ^^^,  ••  The 
20  day  period  within  which  certificate  holders  had  the  right  to 
object  to  the  proposed  sale  of  the  property  expired  on  February  9, 
1943,  Written  objections  to  the  pro  osed  sale  were  not  filed  by 
53  per  cent  or  more  of  the  units  outstanding. 

on  the  day  the  right  of  objection  to  lihe  sale  expired,  B.  E. 
schontag,  appellant,  delivered  to  the  tmistee  her  bid  for  the  pro- 
perty in  the  sum  of  $305,755,  deposited  a  cashier's  check  for 
$20,000  as  evidence  of  her  good  faith,  and  offered  to  enter  into  a 
contract  with  the  trustee  similar  to  the  contract  outstanding  between 
the  trustee  and  Lois  Cavanagh.  Two  days  later  gchontag  ^demanded 
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tender  of  the  title.  This  being  refused,  she  filed  In  the  circuit 
oourt  of  Cook  coxinty  a  complaint  alleging  the  facte  state*  ahove 
and  asking  that  the  trustee  be  dl]:*eoted  to  convey  title  to  bar.  That 
cause  was  transferred  to  the  Superior  court  and  on  February  19, 
1943,  on  motion  of  the  trustee,  was  ordered  consolidated  with  cause 
Ho.  512555,  and  all  proceedings  thereafter  t#ere  under  the  name  and 
nuaber  of  that  cause.  The  trustee  filed  Its  answer,  admitting 
the  above  mentioned  allegations  of  the  complaint  and  averring 
affirmatively  that  it  had  not  accepted  the  offer  of  plaintiff  and 
was  not  under  any  obligation  to  do  so.  on  hearing  on  the  complaint 
and  answer  the  trial  oourt  found  that  the  complaint  failed  to 
allege  the  formation  of  any  contract  between  plaintiff  and  trustee; 
that  the  facts  alleged  by  the  complaint  and  admitted  by  the  answer 
of  the  trustee  disclose  that  Schontag  had  no  enforceable  contract 
with  the  trustee.  The  complaint  was  dismissed  for  want  of  equity. 
Schentai  appeals. 

The  exact  nature  of  the  cause  (No.  512555)  of  which  the 
Schontag  complaint  became  a  part,  does  not  fully  appear  from  the 
record.  Enough  appears  to  show  that  the  court  in  that  case  wad 
retaining  supervision  of  the  liquidation  trust  under  which  the 
trustee  held  title  and  tiiat  all  bona  fide  offers  secured  by  reason- 
able deposits  for  the  sale  of  the  trust  property  should  be  sub- 
mitted to  the  oourt  for  approval,  jyiparently  it  was  because  of 
these  provisions  in  the  decree  in  cause  Ko.  512555  thatvthe  trustee 
procured  the  consolidation  of  the  schontag  suit  with  the  cause  in 
which  the  court  was  supervising  the  trust.  If  upon  consolidsition 
of  the  oauses  we  disregard  the  form,  and  look  to  the  substance  of 
the  Schontag  complaint  in  the  light  of  the  facts  then  before  the 
court  supervising  the  trust,  the  complaint  was  in  effect  a  bid 
or  proposal  by  Schontag,  accom  anied  by  a  cashier's  check  for 
$20,000,  to  buy  the  trust  property  upon  the  same  tei'ms  and  con- 
ditions as  the  trustee  had  been  authorized  to  sell  it  to  Lois 
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Cavanagh,  but  at  a  price  f 25, 755  in  excess  of  the  price  which  Lolae: 
Cavanagh  wae  to  pay.  The  right  of  the  trustee  to  reject  the  Cavanagh 
bid  upon  receipt  of  a  bona  fide  offer  for  a  greater  sum,  at  the  time 
when  the  sohontag  bid  was  presented,  is  eapressly  given  in  the 
Cavanagh  proposal,  no  reason  why,  in  the  interest  of  the  oertlfioa*e 
holders  the  Sohontag  offer  should  not  have  been  accepted  in  lieu 
of  the  Cavanagh  offer,  Is  suggested.  The  trustee  stands  upon  the 
strictly  legal  proposition  that  it,  the  trustee,  had  never  accepted 
the  Schontag  offer  and  therefore  a  complaint  for  specific  performance 
would  not  lie.  Technically  this  Dosition  is  connect,  but  when  the 
trustee  brought  th«>  sohontag  ■complialn*  before  thorschancellor  who 
was  administering  the  liquidation  trust  and  mad©  it  a  part  of  the 
cause  in  which  the  trust  was  being  administered,  the  chancellor 
was  privileged  to  look  beyond  the  mere  technical  rights  of  schontag 
and  the  trustee,  to  the  rights  of  the  certificate  holders  -  the  real 
parties  in  interest  -  to  have  the  property  sold  at  the  highest 
obtainable  price.  As  the  tem«  and  conditions  of  the  Schontag  offer, 
except  as  to  the  amount  to  be  paid,  were  identical  with  those  of  the 
Cavanagh  proTJOsal,  and  the  payment  of  t:ie  purchase  price  was  to  be  #'^^ 
In  cash,  only,  the  amount  to  be  paid  should. ere L.ife  a  preforeaco  a.n  ■. 


'Itaet   decree  dismissing  the  Schontag  con5)laint  for  want  of 
equity  is  reversed  and  the  cause  is  remanded  with  directions  to 
proceed  with  a  hearing  on  the  complaint  as  a  bid  for  the  property, 
to  the  end  that  it  -  if  the  court  should  determine  it  should  be  sold  - 
may  be  disposed  of  to  the  highest  bidder  for  cash. 

REVERSED  AND  REMMDED  WITH  DIRJ^CTIONS. 

O'Connor,  p,  J,,  and  Matchett,  J,,  concur. 
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)        OP  OHIO 


m,   JUSTICE  NISMSYER  DSLIVEHEB  THK  OPINIOM  OF  THE  COURT, 

November  2»   1942  plaintiff  brought  suit  against  defendant 
as  surety  upon  the  official  bond  of  Jesse  D«  Jacksen,  as  cleric  of 
the  District  Court  of  Des  Moines  County,  Iowa>  alleging  that  on  May 
E0>  1935  Jackson  converted  to  his  own  use  a  United  States  Liberty 
bond  for  |10G  with  attached  interest  coupons,  theretofore  deposited 
with  him  by  plaintiff  as  security  for  costs  in  a  certain  case  In  the 
District  Court  of  Des  Moines  county,  Defendsmt  filed  a  motion  to 
dismiss  the  complaint,  alleging  among  other  reasons  that  the  action 
was  barred  by  the  statute  of  limitations  of  Illinois  and  of  Iowa, 
Plaintiff  filed  an  amended  statement  ©f  claim.  Defendant's  original 
motion  to  strike  was  permitted  to  stand  against  the  amibided  statement 
of  elaim^  and  en  lareh  12^  1943  defendant's  motion  to  di^aiss  the 
suit  was  sustained,  March  E3,  1943,  plaintiff  filed  her  petition 
alleging  that  the  order  dismisping  the  suit  prevented  her  "frim 
exercising  her  right  to  file  a  secondly  amended  complaint  setting  up 
facts  which  legally  excuse  the  apparent  running  of  said  statute,  •» 
and  praying  that  the  order  ©f  dismissal  may  be  vacated,  "upon  which 
vacation  thereof  she  (plaintiff)  will  not  object  to  an  order  striking 
from  the  files  her  amended  statement  of  claim  and  giving  her  leave 
to  file  a  seconAly  amended  statement  of  claim  within  a  reasonable 
time."  The  motion  of  plaintiff  to  vacate  the  order  of  dismissal 
was  denied.  Plaintiff  appeals. 
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Plaintiff  does  not  contend  that  the  amended  statement  of 
claim  was  not  subject  to  the  objections  raised  against  it  by  defen- 
dant's motion  to  diamisB.  she  insists  that  the  order  of  dismissal 
iihould  be  vacated  in  order  that  leave  might  be  granted  her  to  file 
a  "secondly  amended  statement  of  claim".  Ho  copy  of  the  proposed 
amended  state|oi|Eit  of  claim  or  showing  as  to  its  contents  was  presented 
to  the  court,  and  there  is  nothing  before  us  upon  which  to  predicate 
any  Jud|paent  as  to  whether  the  proposed  amendmsnt,  if  permitted  to 
be  filed,  would  state  a  good  cause  of  action.  As  said  in  Dilcher  v. 
^chorijfe,  207  111,  6g8,  530 j  «a  party  is  not  entitled,  as  of  right,  to 
bave  leave  to  amend  a  pleading  regardless  of  what  the  amendment  la  to 
be,  A  party  who  desires  to  file  an  amended  pleading  should  prepare 
and  submit  it  to  the  Inspection  of  the  court.  There  is  no  presiimp- 
tion  that  a  proposed  amendment  will  be  a  proper  one,  and   it  is  not  errca 
to  refuse  to  allow  an  tmendment  which  is  not  presented  and  where  there 
are  no  means  of  determining  whether  the  amendment  will  be  a  proper 
and  sufficient  one  or  not,  Jones  v,  Kennioott,  83  111,  464;  aicFarland 
V,  Qlaypool,  128  id,  397, «  fo  the  same  effect  is  Fortier  v,  Fortier, 
320  111,  App»  626,  629. 

The  Judgment  is  affirmed. 

AFFIRMED, 
O'Connor,  P,  J,,  and  Matchett,  j.,  concur. 
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m.  JUSTICE  MIEIIS'reR  DELIfERUD  THE  OPXHIOS  Of  THE  COURT. 
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Defendant  Fsrdsian, lessee  and  operator  of  a  four  story  "building 
used  for  furtiishsd  light  housekeeping  and  sleeping  rooms,  appeals 
from  a  Jud,gment  of  $5,000  against  Mm  rendered  upon  tlie  verdict  of 
&  Jury  in  a  personal  injury  action  "brought  hj  plaintiff,  a  friend 
of  a  tenant  in  the  building,  who  was  injured  Noveraher  24,  1940 
while  descending  the  stairway  in  tli©  puhllo  hall  near  the  first  floor 
of  the  building  after  a  visit  to  the  quarters  occupied  by  her 
friend. 

Plaintiff  claims  that  she  tripped  upon  a  metal  strip  on  the 
stairway  and  fell,  inJiMflng  her  back  about  the  center  over  the 
pelvic  bone,  across  ;.he  hips  down  to  the  symphysis  pubis,  her  knees 
and  the  back  of  her  head.  She  was  treated  by  a  ph|isici&n,  who  was 
deceased  at  the  time  of  the  trial,  which  was  held  in  May  1942.  In 
September  1941  the  attending  physician  had  an  X-ray  picture  taken 
of  plaintiff •s  ankles  and  back.  This  x»ray  was  not  produced  at  the 
trial  and  plaintiff  oould  not  give  any  information  as  to  where  or 
by  whom  it  was  taken,  except  to  state  that  it  was  taken  somewhere 
on  the  south  side  of  Chicago.  The  only  medical  testimony  pro- 
duced by  plaintiff  was  that  of  Dr.  Kaplan,  who  testified  as  an 
expert  in  taking  and  reading  X-rays.  For  the  purposes  of  the  trial 
he  took  several  x-rays,  one  of  which  according  to  his  testimony 
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covered  the  lower  portion  of  the  spine  and  the  pelvis,  revealing 
definite  evidence  of  a  fracture  about  half  an  inch  long  and  running 
diagonally  upwards,  extending  through  the  lower  portion  of  the 
sacral  bone  on  the  right  eide  about  three-quarters  -  half  an  inch 
to  the  right  of  the  midline;  that  this  faeacture  is  not  healed  and 
there  is  no  callus  formation  at  that  point.  On  cross-examination  he 
testified  that  he  could  not  tell  from  the  film  the  age  or  length  of 
time  which  the  fracture  may  have  existed,  whether  1,  2  or  5  years;  ;> 
for  all  he  Jaiew  it  may  have  existed  before  November  1940  ot  it  may 
have  been  incurred  since  that  date.  The  plaintiff  testified  that 
she  had  never  had  any  bones  broken  at  any  time  other  than  the 
accident  here  involved;  that  from  the  time  of  taidLng  of  the  X-ray, 
at  the  direction  of  her  physician  she  had  worn  a  belt  or  support; 
that  if  she  bends  down  to  rcrub  the  floor  or  stays  on  her  feet 
any  length  of  time  the  leg  gives  way  and  gets  numb  and  then  it  hurts 
her  In  her  back  and  around  her  spine  and  side;  that  she  had  never 
tried  to  walk  without  the  support.  Br^   Kaplan  was  then  asked  the 
following  question:   w^Shere  a  fracture  oocurs,  say  a  fracture 
around  in  1940,  November,  and  an  X-ray  plate  taken  in  January  or 
February,  1945,  shows  an  ununited  fracture  -  have  you  an  opinion 
based  upon  a  x»easonable  degree  of  medical  certainty  as  to  whether 
or  not  that  condition  Is  permanent  or  otherwise?  «  Over  objection 
of  defendant,  who  was  not  permitted  to  state  the  reason  for  the 
objection,  the  doctor  was  pe3?mltted  to  answer  and  s  ate  that  he 
had  an  oplnd)on,  which  was  that  the  fracture  was  permanent;  that  if 
it  hadnAt  healed  in  two  years  or  more  from  the  time  the  injury  was 
sustained,  he  didn»t  think  it  ever  would  haal.  Defendant's 
objection  $o   the  question  is  that  it  "was  formed  upon  a  su  posed 
state  of  facts  not  supported  by  any  evid-nce  in  the  record|j,»frand  "there 
is  no  evidence  whe.t soever  to  show  that  the  fracture  testified  to 
by  Dr.  Kaplan  as  being  shown  in  the  X-'ray  film  was  sustained  by  the 
plaintiff  at  the  time  of  her  alleged  fall  on  defendant's  stairway." 
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Therefore,  the  only  question  before  ug  on  this  objection  is  whether 
or  not  there  is  smffiolent  evidence  in  the  record  to  warrant  the 
assumption  of  the  fracture  occurring  on  November  24,  1940,  the 
day  of  the  accident. 

Plaintiff  was  handicapped  in  proving  her  physical  condition 
and  the  injuries  sustained  by  her  by  reason  of  the  fall  because  of 
the  death  of  her  attending  physician.  This,  however,  did  not  pre- 
clude the  presentation  of  otlier  evidence  tending  to  prove  these  faolbs. 
In  this  case  Dr.  Kaplan  testified  that  the  fracture  shown  on  the 
X-ray  ta&en  by  him  may  have  existed  1,  2  or  5  years.  The  plaintiff 
testified  to  pain  in  the  region  of  the  fracture  immediately  after 
the  accident  and  to  the  continuance  of  pain,  to  disability  in  bend- 
ing and  in  standing  for  a  time  and  to  the  wearing  of  a  belt  or  support, 
None  of  this  evidence  Is  contradicted.  It  aas  sufficient  to  author- 
ize submission  to  the  jury  of  the  question  as  to  whether  or  not  a 
fracture  resxHted  from  her  fall  on  the  premises  of  defendant. 
Ghica&'O  union  Traction  Co.  v.  |i|ay,82l  111.  530.  It  was  therefore 
sufficient  to  justify  the  assumption  in  the  hypothetical  question  of 
the  fracture  in  November  1940,  '.whether  the  fracture  did  in  fact 
re  stilt  from  plaintiff's  fall  was  to  be  determined  by  the  jury  upon 
all  the  evidence,  and  from  the  verdlot  returned  the  jury  Undoubtedly 
found  that  the  fracture  was  caused  by  the  fall.  There  was  no  error 
in  permitting  the  question  to  be  asked  and  the  answer  given.  ^ 

Defendant  contends  further  that  the  evidence  is  insufficient 
to  establish  defendant's  negligence,  or  due  care  and  caution  by  the 
plaintiff  for  her  own  safet|r.  Mo  evidence  was  offered  on  behalf  of 
the  defendant.   The  plaintiff,  the  friend  whom  she  was  visiting  and 
several  others,  including  an  employee  of  the  defendant,  testified 
to  the  defective  condition  of  the  metal  strips  on  the  stairway  for 
some  time  prior  to  the  accident.  The  employee  testified  that  it 
was  part  of  his  work  to  repair  these  ^letal  strips,  and  after  being 
informed  by  the  defendant  that  the  plaintiff  had  fallen  he  took  the 
idtiole  bar  of  tin  from  the  third  step  fz>om  the  top,  where  plaiintiff 
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claims  she  tripped;  that  when  they  get  a  whole  lot  of  use  they 
get  looge  and  push  up  In  front,  and  there  was  an  opening  for  the 
sole  of  a  shoe  to  get  in  front  of  it.  The  undlsptited  testimony 
is  that  at  the  time  of  the  accident  the  hallway  was  not  well  lighted; 
that  there  was  a  window  a  little  above  the  first  landing  on  the 
first  floor  -  a  skylight  window;  t^at  it  is  smaU  and  is  a  court 
window,  and  that  it  was  dark;  thal^^  after  the  accident  the  wife  of 
the  defendant  came  out  with  a  light  and  connected  it  some  place  in 
the  hall.  Defendant's  employee  testified  that  when  he  was  taking 
off  the  stripe  the  defendant  was  there  holding  an  electric  light, 
plaintiff  testified  that  she  was  walking  fast  hut  was  not  running. 
This  testimony  made  the  negligence  ©f  the  defendant  and  due  care 
and  caution  on  the  part  of  the  plaintiff  questions  for  the  jury, 
and  we  cannot  say  that  the  verdict  vras  contrary  to  the  manifest 
weight  of  the  evidence. 

Neither  can  we  hold  that  the  damages  awarded  were  excessive, 
if,  as  the  jury  apparently  foxmS.,   plaintiff  had  suffered  the  fractvire 
shown  on  the  x-ray.  She  was  in  hed  for  several  months,  suffered 
considerable  pain,  had  taken  numerous  heat  or  light  treatments,  had 
been  wearing  a  belt  to  support  her  back  for  18  months  at  the  time 
of  the  trial,  and  there  ^as  evidence  that  the  fracture,  which 
apparently  made  the  belt  neoeesaiTr,  was  permanent  and  not  likely 
to  hoaX. 

The  Judgment  is  affirmed, 

AFFIRMED. 
O'Connor,  P,  J,,  and  Matchett,  j.,  concur. 
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MR,  JUSTICE  NIEMSYER  0S2LITCHED  THS  OPIMIOSS  OF  THE  COURT* 

Defendant  app«?als  from  a  judgmf»nt  of  |S7, 500  ©ntered  against 
It  in  a  personal  injury  action, 

Plaintiff,  employed  as  a  laborer  toy  th«  Oarn«gl!>-Illinoia 
St«(?l  Corporation,  hereaftsr  called  tli©  Ste^l  eompany,  was  injured 
in  thf»  course  of  his  employment  when  the  last  of  8  cars,  being  moved 
at  the  request  of  the  Steel  company  by  a.   ewitohing  crew  of  defendant 
from  a  bloomer  mill  of  the  Steel  company,  stmiok  a  large  steel  box 
which  plaintiff  had  been  filling  with  slag,  causing  the  box  to 
strike  plaintiff  and  severely  injure  his  left  leg.  There  is  no 
conflict  in  the  material  facts  relating  to  the  accident, 

Plaintiff,  after  four  years  of  high  school  in  Germany  and 
two  years  at  the  University  of  Heidelberg  and  Orimma  by  L<»ipsig, 
r'^tumed  to  this  country  in  1935j  he  worked  in  general  and  food 
chemistry  in  New  York  for  several  years  and  as  a  laboratory  technician 
in  bi«>»KshemlBtry  at  the  University  of  Chicago  from  January  1939  to 
October  1941}  h(»  also  had  experience  as  a  machine  and  punch  press 
operator;  a  little  more  than  a  month  before  the  accident  he  began 
working  as  a  laborer  in  and  about  the  bloomer  mill,  where  he  was 
injuredj  for  two  weeks  he  had  been  a  laborer  at  the  slow  cool  d«ek; 
bloomers  or  billets  came  Int©  the  dock  red  hot)  when  cooled  to  a 
certain  point  they  were  loaded  by  crane  into  standard  and  narrow  gauge 
cars)  the  standard  gauge  track  on  which  defendant  was  operating  comes 
Into  the  building  from  the  north  and  runs  south  into  an  adjoining 
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room  vkAra  a  hopper  oar  into  whloh  scale  was  loaded  usually  stood 
against  a  buiaper  at  the  end  of  the  track;  the  xiarrow  gauge  track  passes 
through  the  bulldiiig  from  the  south  along  the  west  wall.  For  about 
two  hours  before  the  accident  plaintiff  and  several  others  had  been 
engaged  In  shoveling  slag,  which  had  accuaulatftd  between  the  tracks, 
into  the  steel  box  involved  in  the  accident;  this  box  was  about  10 
f "^et  long,  8  feet  wide  and  18  inches  high  and  weighed  about  500  pounds 
enptyj  it  could  be  moved  only  by  the  cranej  at  the  request  of  one  of 
the  men  cleaning  up  it  had  been  placed  at  the  point  where  the  moving 
oar  later  came  in  contact  with  it»  The  Steel  company  gave  directions 
for  the  moving  of  cars  into  and  out  of  the  mill*  On  receiving  the 
order  immediately  preceding  th«^  accident  the  switching  crew,  with  an 
•ngine,  went  to  the  track  leading  into  the  slow  cool  dock;  about 
thre«»  or  four  hundred  feet  north  of  the  building  x^ras  a  red  light, 
between  the  rails  of  the  track;  this  was  a  safety  light  for  the 
vorkers  at  the  mill,  indicating  there  is  something  going  on  about  the 
track;  when  taken  away  and  set  over  to  the  side,  it  is  a  signal  for 
a  clear  -ay  for  the  train  -  that  the  track  has  been  cleared  of  any 
obstacle;  the  engine  foreman  sent  his  field  man  to  have  the  steel 
foreman  or  one  of  his  helpers  remove  the  light;  the  light  having  been 
removed  by  a  8te«l  company  employee,  thf»  engine  proceeded  south, 
coupling  onto  thre?  empty  ears,  then  to  four  additional  cars  -  the 
northerly  oar  being  partly  in  and  partly  out  of  the  building,  and  then 
moved  south  about  one  and  a  half  car  lengths  to  couple  to  the  hopper 
car  at  the  bumper;  as  the  train  moved  into  the  building  the  steel 
foreman  told  the  men,  including  plaintiff,  working  between  the  tracks 
to  move  on  the  side  so  it  would  be  safe  to  move  thp  oars;  he  signaled 
the  train  crew  that  it  was  all  right  to  couple  onto  the  hopper  car  and 
to  move  out  of  the  building;  in  the  movement  to  couple  to  the  hopper 
oar  and  in  the  outward  movement  from  the  building  one  gondola  car  and 
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part  of  a  second  car  passed  the  st^*^!  box  without  contact;  the  hopper 
car  was  a.  side-dump  car,  with  doors  on  the  side  opening  outside  of 
the  traokj  the  doors  of  the  hopper  car  collided  with  the  steel  box 
and  moved  it  around;  plaintiff,  who  was  standing  by  a  narrow  gauge 
car,  12  to  14  feet  west  of  the  standard  gauge  track,  looking  to  the 
northeast  -  away  from  the  box  to. the  southeast  -  was  caught  between 
the  box  and  the  narrow  gauge  car« 

The  complaint  charges  that  the  movement  of  the  cars  Involved 
in  the  accident  was  Interstate  transportation  and  that  defendant  was 
negligent  in  allowing  the  steel  box  to  be  so  close  to  the  railroad 
tracks  that  there  was  not  sufficient  clearance  between  the  tracks  and 
the  box,  and  in  failing  to  notify  plaintiff  "in  sufficient  time  that 
there  was  insufficient  clearance"  between  the  box  and  th**  moving  train. 
The  defendant  denied  these  allegations  ana  alleged  affirmatively  that 
the  movement  of  the  cars  was  intrastate  transportation  -  within  the 
State  of  Illinois;  that  the  plaintiff,  the  Steel  company  and  defendant 
were  under  the  Workmen* s  Compensation  Act  of  Illinois  and  that  all 
right  of  action  by  plaintiff  against  defendant  was  transferred  to  the 
Steel  company,  as  his  employer.  If  the  movement  of  the  oars  was 
Intrastate  and  not  interstate,  the  rights  of  the  parties  are  determined 
by  the  Workmen's  Compensation  Act  and  plaintiff  has  no  common  law 
right  of  action  against  defendant  for  negligently  injuring  him* 
Sections  3,  6  and  29*   (111,  Rev,  Stat.  1943,  Chap#  48,  pars,  139, 
143  and  166, )  Goldsmith  v,  Payne.  300  111.  119;  0<Brlen  v,  Chicago 
City  Ry,  Co».  305  111.  244,  255-6;  Johnson  v,  Yurnery  319  111,  App*  265. 

There  were  8  cars  in  the  train  movement  -  defendant's  record 
showed  4  loaded  cars  and  4  Saptieg,  and  that  none  were  interstate  cars* 
Harris,  who  was  working  with  plaintiff,  and  Makowskl,  the  crane  man^ 
both  called  by  plaintiff,  testified  there  wer*>  5  loaded  cars  in  the 
train;  plaintiff  then  requested  tjroductlon  of  the  records  showing  the 
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raov«m'»!nt  of  th?  fifth  load*»d  oar;  it  was  atipulated  that  th^  r<»oordi 
produced  by  defendant  of  th»?  movemi='nt  of  thP  4  loaded  care  were  all 
the  rftoorde  the  defendant  had  of  loaded  oare  in  the  train;  plaintiff 
then  testified,  over  objection,  that  on  r-^turning  from  getting  a 
drinlt  of  water,  10  or  15  minulres  before  he  was  injured,  he  cane 
around  the  north  end  of  the  oars  standing  on  tlie  regular  gauge  track, 
that  there  vere  5  loaded  cars  -  4  gondolas  and  a  hopper;  that  on 
the  gondola  nearest  the  hopper  was  s  card  reading  "Destination  - 
Gary,  Indiana."  The  record  shows  that  cards  placed  on  the  side  of  a 
ear  ai^  used  to  identify  the  car  and  designate  its  destination.  The 
question  of  a^isslbility  of  similar  testlaiony  to  prove  the  interstate 
character  of  train  movements  has  been  decided  adversely  to  def^ndeiit^s 
contention.  In  Kiefer  v.  Blginy  J^  &  K>  Ry.  Co..  S51  111,  634,  like 
evidence  was  received  without  objection.  In  Mitchell  v,  Louisville 
4b  H*R#  Oo, .  575  111,  545,  plaintiff,  a  switehiaan  in  defendant's  yards 
at  Covington,  Ky,,  testified  ovsr  objection  that  attached  to  one  of 
thft  cars  being  moved  at  the  time  of  his  injury  --ras  a  yellow  card  on 
which  appeared  the  word  "perishables",  in  red  letters,  and  "Memphis 
Line,  fi^m  Cincinnati,  Ohio",  in  pencil,  indicating  that  the  oar 
came  from  Cincinnati  and  was  destined  to  or  beyond  Memphis,  Tonnessee* 
In  holding  this  testimony  competent  th**  court  sala  (550-551):   "The 
foreman's  cLescrlp*lon  of  th»  oar,  as  containing  perishables,  unlike 
the  statements  found  objectionable  In  cases  cited  by  defendant,  was 
necessary  to  plaintiff's  selection  of  the  intended  oar  and,  conseouently 
to  the  performance  of  his  work^  Similarly,  since  the  cars  are  clasalfle 
and  switched  In  the  yards  according  to  directions  found  In  their 
attached  cards  and  other  markings,  plaintiff's  testimony  Is  admissible 
concerning  the  presence  and  meaning  of  the  card  on  the  ear  In  question, 
(Klefer  v»  ^Igin^  Jollet  and  Astern  Railway  Co.  sun  re.)  Markings  on 
cars  ara  of  the  came  nature  as  way-bills,  and  a  witness,  without 
producing  the  original  records,  may  descrlb**  th^lr  contents  as  tending 
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to  provfs  that  th»  cars  w^r®  'employed  in  lnt?rstat«»!  commfroe,   (Wagner 
▼*  Q3iieai-;0f  Hook  Island  ana  Paeiflc  B&llt^-ay  Co.  277  111,  114;  McNatt 
V,  W&baah  Railway  Co^  341  Mo#  51S. )  The  evidence  falls  to  dlsclos« 
how  defendant's  foremen  or  their  switching  crews  can  locate  or  classify 
ears  in  its  yards,  without  relying  iipon  thf?  authenticity  of  marks  on 
th«>  cars,  in  the  ahsenoe  of  r?^cords  of  movem«^nts  within  th©  yards. 
Moreover,  defendant,  having  fall<^d  and  refused  to  produce  any  records 
or  other  evidence  to  show  what  cars  were  present  in  the  yards  on  the 
night  of  the  accident  or  were  involved  therein,  cannot  complain  against 
the  admission  of  the  best  eTidence  available  to  plaintiff,  and  every 
presumption  and  intendment  will  be  indulged  against  defendant* 
International  Bales  Co.  v.  Industrial  Oom.  365  111 »  436;  Kat?lan  v.  S^eifi^ 
329  id,  2§3j  Baltimore  and  Ohio  Bai^road  Oo.  v»  Fleohtn>^r.  300  Fed.  318." 
In  Wagner  v,  Ghicagpy  H.  I.  &  P^  Ry>  Co.,  277  111,  114,  cited  in  the 
Mitchell  case,  the  court  eald  (117):   "The  n'^xt  ruling  complained  of 
l8  that  the  court  refused  to  strike  out  testimony  of  the  plaintiff 
that  the  ears  were  loaded  with  cot  ton-seed  raeal  and  canse  from  Tennessee, 
when  it  appeared  on  cross-examination  that  he  only  toew  where  they 
oarae  from  by  looking  at  the  way-bills,  fhe  ground  of  the  objection 
was  that  the  way-bills  were  the  best  evidence.  The  rule  of  law  is  that 
one  who  is  called  upon  to  orove  the  contents  of  a  writing  must  produce 
the  writing  or  account  for  his  failure  to  do  so.  But  the  way-bills 
did  not  come  within  that  rule,  not  being  documents  executed  between  the 
parties  to  the  suit  or  amounting  to  anything  inor?»  than  memoranda  where 
the  cars  came  from,  of  the  sanie  nature  as  marks  on  the  oars  tending 
to  urove  that  the  cars  were  employed  in  inter»-State  commerce.  It  wai 
not  necessary  to  produce  the  way-bills  or  records,  Devine  v,  Ohicagp 
Hock  Island  and  Pacific  Hallway  Go.  266  111.  248."  The  testimony 
being  competent,  the  question  as  to  wh^^ther  the  movement  of  the  train 
tfaa  interstate  or  intrastate  was  a  question  for  the  Jury,  which  found 
in  favor  of  plaintiff,  W©  do  not  consider  defendant's  contention  that 
this  finding  is  against  the  manifest,  weight  of  thi"  evidence,  as  we 
dispose  of  the  case  on  other  grounds. 
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Ther#  is  n«>lth»»p  «vid»nce  nor  claim  by  plaintiff  that    . 
aef«^ndant  owned  th**  tracks  upon  which  the  cars  w«ri»  b<»lng  moved  at 
th»  tlm<f»  of  plaintiff's  injury,  or  th$it  d«f»ndant  used  or  had  any 
control  07(?r  th?»  uee  of  th»  ste?*!  box.  Defendant  vae  operating  over 
the  traoks  of  the  Bt<?i?l  company  at  its  request;  the  ste^l  box  was 
used  solely  by  the  Ste?;l  company,  and  its  employees  directed  the 
placing  of  the  box*  The  oases  cited  in  support  of  plaintiff's  olaln 
that  defendant  allowed  the  box  to  be  placed  too  near  the  railway 
tracks  are  not  applicable*  Illlnole  Terminal  B.^  Co.  v,  Thompaon.  210 
111.  226,  was  an  action  by  an  employe^  of  the  railroad  for  injuries 
sustained  by  coming  in  contact  with  a  telegraph  pole  placed  between 
two  traclts  in  a  switching  yard  which  defendant  >ras  using  under  arrange- 
ments with  the  Illinois  &la»8  Company,  owner  of  the  yard. and  tracks; 
the  telegraph  poles  had  been  placed  by  the  G-laes  company*  The  Supreme 
court  held  that  it  was  immaterial  whether  defendant  owned  the  premises 
in  fee  or  was  in  possession  as  a  lessee  or  licensee;  that  as  plaintiff 
was  engaged  in  defendant's  business  in  helping  to  switch  cars  it  was 
the  duty  of  defendant  to  furnish  ite  employ-^^ffs  a  safe  place  to  work* 
In  Wagner  v,  Qhieago  &  Alton  R.  Co,.  265  111.  245,  plaintiff,  an 
employee  of  th<»  Burlington  railroad,  brought  suit  against  defendant  for 
injuries  sustained  by  coming  in  contact  with  a  semaphore  post  s-^t  ia 
place  and  maintained  by  a  Joint  interlocking  system  while  engaged  la 
switching  cars  for  his  employer,  who  was  using  the  track  as  licensee 
of  defendant.  The  Supreme  cotirt  held  that  if  the  post  was  in  dangerous 
proximity  to  the  track  it  was  negligence  on  the  part  of  defendant  to 
continue  to  operate  trains  or  p»r«iit  their  operation  by  its  licensee* 
The  defendant,  as  owner  of  the  tracks,  owed  the  same  tuty  to  employees 
of  its  licensee  as  to  its  own  employees  to  8e«»  that  they  had  a  safe 
place  in  which  to.work.  The  court  cites  the  Illinois  Teaaitnal  case 
amd  South  Side  £1*  R.  Co.  v,  Mesvig.  214  111*  463,  in  both  of  which 
an  employee  sued  his  employer  for  injuries  resulting  fioa  contact 
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with  dangerous  obstructions  olac*?d  a^ar  th«  railway  tracks  by  other8> 
They  w«rfl  decided  against  the  dfif«?»nd^nts  b«»oaua^  as  employ^ro  they 
were,  under  obligation  to  provide  a  safe  place  for  th?lr  employees  to 
work,  fhes®  eases  support  a  right  of  action  against  the  Steel  company, 
as  plaintiff *s  employer  rath»»r  than  against  defendant. 

In  urging  the  liability  of  defendant,  plaintiff  insists 
that  the  box  was  so  near  the  track  that  the  switching  crew  knew,  or 
in  the  exercise  of  ordinary  care  should  have  known  that  the  collision 
toa-twef^n  the  box  and  the  hopper  oar  '#ae  an  Inevitable  consequence  of 
the  moveifl^^nt  of  the  cars.  In  attempting  to  absolve  the  Steel  company 
froa  responsibility  (a  gaatt^r  we  consider  Immaterial)  he  says,  "At  the 
time  of  the  oeourrenoe  of  the  acoiaent  it  (the  box)  was  near  the  track 
but  not  so  near  to  it  as  to  indicate  any  movement  of  the  oars  would 
disturb  its  position  on  the  floor;  the  gondjsla  sare  did  not  come  in 
contact  with  It  as  they  passed  by,  and  evidently  defendant^  s  switchman 
had  no  troubl*  in  walking  southward  between  th^  box  and  track  to  make 
the  coupling  with  the  hopper  oar."  fhese  positions  cannot  be  reconciled. 
All  know  now  that  the  box  was  too  close  to  the  tracks  and  that  it  did 
eome  in  contact  with  the  doors  of  the  hopper  car,  but  before  the  accident 
none  of  those  in  a  position  to  observe  thought  that  the  box  was  too  close, 
Harris,  who  was  working  with  plaintiff  in  filling  th?>  box,  testified  that 
he  did.  not  know  the  box  was  obstructing  the  clearsjice  of  the  hopper 
ear  so  there  would  be  a  collision,  Makowskl,  the  crane  operator  who 
had  set  the  box  in  position,  said  he  thought  there  was  sufficient  clearance 
between  the  edge  of  th'*  box  and  the  standard  gauge  track.  Plaintiff's 
testimony  shows  that  hf*   did  not  think  th«»re  was  any  danger  from  a 
collision  betw«»en  the  box  and  the  hopper  car,  or  it  shows  that  he  was 
grossly  npglig!»nt;  he  knew  the  location  of  th«  box  by  working  around  itj 
when  told  by  the  foreman  to  move  on  the  side  so  it  would  be  safe  to 
move  the  cars  he  st*>pped  to  a  place  where  h*»  had  stood  on  other  occasions 
when  they  wer*  moving  cars  on  the  standard  gauge  railroad,  and  turned 
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i^fljjtmoc  i>*»?i  ---rij  ^BtttM'^  Rolif>a  t©  Jil^lf   b  Sn&qqatt  8-ago  ©s^rfT     «iiow 

;"    t^/!»£Ut  went*  s^id[o*li»  ^wtfi^  ti^d*  2[o.««{$  oM;r  ift'^n  o«  asw  xocf  -^At  i&At 
^e  s»iis^|f*eaos  *Id«iritrf»jtti  hs  a*w  •!•#  «ftc^^  «i^J  6««  xeef  f^Ai  flR9%r*?»cf 

2C©ai^  '>Af  tM^a  BB^  ixod  wrfS')  *1  J-JSeMscMa  «i4J  Tre  «o«f**x'x«Qoo  «il;f  1o  ftmti 
fJil/OW  Rt-aO  <>fi.  '.!ffi  %siA  «>;t.5.®il>cl   ©*   9a  ii   ci  iaph  c»    3-o«  iud 

n-Mt  "ij.^  xotf  ftll^  asiftw^M  M^vsEijruoai  ?§fiisXav  iii  ^Irfuorrt  on  6«rl 

bli   a  J;    ..,.:.   .: ::,„:..,,.     ...    ^.      ,.  v.  L .    3e;r  esw  Koa       «    :.;iriJ'  von  veal  Ilk 

-    -^     -~  »      .-irfjf  ^xi'Sfjod^  «v^«8Gfo  o?  iKaXtfJsoo  «  nX  »»8ori?  Ic  -^non 

f^'*  ''^'-  '"'^  ^  ^^  •    ^-^'t  sriXrri'i  nl  "ctlttiiBlu  dJXw  saXjtftow  8«w  cxftf  ffeX'naH 

•..,,....     ...V.    ..     >^ii6'«»«X©  "^fl^-  54flX*04f^Si5de  as'c  xocf  «ri*  woflaf  *ofl  Ml»  »xl 

r,A»  tOtBlf^r-'^    r.r..-^r,    «,i;t     ^ l^SatfOaUsh'       .«OX«1XXOO    S    f»cf    £>Xl/OW  *18it;r    06   a^bp 

,-     19  ^'r;-'''-.''     .  ;  ..-di  ;tA^MGA^  bA  blB&    ^noiSJLSQa  nl  xod  nAi  J»i  I>«il 

a*1:^X-j....^^;  ^.     .JissT^  ®SJ««>Si  £i'X£!fcn.®?t>   —' ^   '-~3  xod   -^xl^  lo  «*8J&«  9At  flp«Trt»cf 
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from  th*»  box  and  look?»d  out  of  the  building  to  th<»  northeast;  h?  did 
not  se^  the  hopper  car  strike  th**  box;  he  Isnew   as  much  about  the  alee 
&nd  shape  of  the  hopper  oar  as  the  train  crew;  he  had  an  education  and 
experience  superior  to  that  of  the  average  laborer;  he  "was  a  stranger 
and  wanted  to  know  a  little  bit  about  the  plant;"  he  testified  that 
the  hopper  oar  Involved  in  his  accident  was  a  side-dump  hopper,  thp 
doors  of  which  open  up  outside  the  track  -  the  same  kind  he  had  usually 
seen  there^,  Plaintiff  and  his  two  witnesses  had  a  longer  time  in 
which  to  observe  the  proxiraity  of  the  box  to  the  tracks  than  did  the 
switching  crew;  by  the  removal  of  the  red  light,  admitting  the  engine 
crew  to  the  premises,  and  th*»  signal  of  the  Ste^l  company  foreman 
that  it  was  all  right  to  move  out  of  the  building,  th«  stUtohiag  crew 
was  impliedly  assured  by  those  primarily  responsible  for  plaintiff's 
safety  that  the  track  was  free  of  obstacles.  As  defendant  and  its 
servants  were  under  no  obligation  to  exercise  a  higher  degre*  of  car© 
for  the  safety  of  the  plaintiff  than  the  plaintiff  was  under  to  exercise 
for  his  own  safety,  defendant  cannot  be  guilty  of  n«»glig'^nce  upon  the 
facts  in  this  case  unless  the  plaintiff  is  equally  guilty*  The  danger 
against  which  plaintiff  claims  defendant  should  have  warned  him  was 
equally  open  to  th?  observation  and  knowledge  of  plaintiff  and.  defendant, 
and  there  was  no  duty  on  the  part  of  defendant  to  giv®  notic**  B-^lt  Hyii 
Co.  of  Ohicafe-o  V,  Man  the  1.  .116  Ill»  Aop^   530,  F^^ney  v,  Shieago  City 
ay.  Co,y  220  111.  ^p,  400,  Thomaeon  v,  Chicage  Motor  Coach  Co..  298 
111,  App,  626  (abst, ),  and  QrlauBi  v,  Cujaminfi^a.  317  111,  App»  665  (abst, ). 
Belt  Hy.  Oo^  of  Qhioa^o  v.  Manthel^  is  particularly  applicable*  There 
plaintiff,  an  employe*  of  the  Btockham  Manufacturing  Go,,  was  engaged 
in  shoveling  coal  from  a  railroad  track  within  the  company  premises 
80  that  oars  on  the  track  might  be  moved;  in  going  to  hie  work  he 
stepped  over  a  loose  plank,  one  end  of  which  was  close  to  the  track; 
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defendant* s  switching  op«w  oaniss  to  mov??  the  oars;  plaintiff  stepped 
back  from  tln»  track;  in  pulling  out  th«  cars  th"^  second  car  caught 
the  nlank,  carrying  it  along  and  injuring  plaintiff.  Aft«r  stating 
that  plaintiff  did  not  apprehend  any  dang-^r  from  the  plank,  the  court, 
in  reversing  a  Judgment  for  plaintiff,,  eald  (334):   "The  track  was 
in  th«  private  yard  of  the  Stookhaffl  Co.,  and  o%med  by  that  company, 
as  counsel  for  appellee  admit,  and  it  was  maintained  by  that  company. 
The  offlieelon  of  the  appellant  or  its  servants  to  notify  appellee 
before  the  ears  were  raov^d  that  they  were  about  to  b*  mov^^d,  was  not 
the  cause  of  the  aocident|  because  appellee,  without  such  notification, 
knev  this,  and  took  a  position  which  he  conaidered  safe,  and  %*tii«h, 
j^pparently^  was  safe.  If  th**  plank  wa0  neglig?»ntly  placed  where  it 
vras  at  the  tim'^  of  the  accident,  the  negligence  %ras  that  of  the 
servants  of  the  StockhsJB  Gp,,  and  that  company,  if  any  one,  is  liable, 
and  not  appellant,"  The  court  cited  Molnerney  v.  D«alavftr^  &  Hudson 
Cfnal  Co,.  151  K,  !♦  411,  ana  L,  £«  &  W^  H»  E,  Qo.  v«  G^auiad&aa^  26  Ind, 
App,  1,  each  decided  upon  facts  substantially  similar  to  the  present 
case  and  holding  that  there  was  no  duty  on  the  switching  crew  to  notify 
the  individual  employees  of  th*^  company  in  whose  preajie^s  they  were 
working*  In  the  Molnerney  case  plaintiff  wes  injured  when  a  switching 
cr^'W  »nterf»d  the  private  yard  of  his  employer  to  move  care  at  the 
employer's  request}  plaintiff  contended  that  defendant  did  not  discharge 
Its  whole  duty  by  giving  notice  to  the  eoployer  that  defendant  was 
"•nterlng  the  premises,  and  falling  to  notify  the  men  actually  engaged 
uron  the  work.   The  court  said  (416):  "It  would,  doubtless,  have  b«»«n 
a  oarelpss  and  negligent  act  for  the  engin<>  crew,  upon  b»»lng  sent  for, 
to  have  entered  the  yard  of  the  plaintiff  and  begun  the  work  of  coupling 
and  moving  oars  without  notice  to  Wlllard  (the  employer)  or  his 
representative,  but  they  discharged  th»ir  whole  duty  to  plaintiff  and 
to  all  the  regular  employees  in  th«  lumber  yard  ^fhen  they  notified 
Willard  on  the  day  of  th*  accldi»nt  of  their  readiness  to  proceed  with 
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his  work,  and  th?*re\»pon  '»nt«r'»»d  th<9  yard  with  th*-  ^nglnfl-  and  coupled 
and  mov<9d  the  cars  in  ob»dlflnc<=!  to  hie  ord«»rs<,"  In  a  similar  situation 
m  th«  Craugfaan  caa'^,  th«  court  cited  th<<  Mclnerney  oas*?,  and  said  (8) J 
"Under  th^  averments  of  th«»  ooiaplalnt  In  this  cas«,  the  duty  did  not 
devolve  upon  the  aopellant  (defendant  railroad)  to  wxamlne  the  premises 
of  the  Midland  Steel  Company  and  notify  said  company^ s  employees  that 
an  accia?»nt  might  oocur  from  the  usual  and  ordinary  mann-r  of  moving 
oars  from  the  said  company*  a  yard*  It  was  not  th»»  fault  of  appellant 
If  appellee* 8  master  did  not  ftimlsh  him  a  safe  and  suitable  plac*  In 
which  to  work»  Appellant  was  doing  the  work  under  th«  direction  of 
appellee*  s  master,  and  In  the  usual  eaad  ordinary  way,  using  suitable 
and  safe  appllanoea,  and  In  so  doing  It  appellee  was  Injured}  *  ♦  It 
must  follow  then,  that  If  In  the  prosecution  of  the  worft  of  handling 
the  oars  In  the  usual  and  proper  way  In  the  yards  of  the  Midland  Steel 
Comriany,  the  employees  of  said  company  are  placed  in  more  hazardous 
positions,  the  liability,  If  any,  arising  from  th«  increased  risk  must 
fall  upon  said  steel  company*" 

Plaintiff  furth'»r  contends  that  defendant  was  llabl«?  because 
the  swltohlng  crew  violated  defendant* s  Rule  144,  requiring  that  »  *  ♦  * 
when  coupling  onto  or  moving  cars  on  any  loading,  unloading  or  repair 
track,  he  (th^  trainman)  must  walk  along  the  track  In  advance  of  the 
oars  and  make  sur«»  that  all  men  are  out  of  the  way  and  any  obstructions  . 
removed*"  fhls  rule  was  r^eelv^d  In  evidence  over  def!=?ndant*8  objection* 
We  think  th?*  objection  should  have  be^n  sustained.  Such  rules  are 
admissible  In  actions  against  th<«»  employer  wheri»  the  sufficiency  of  the 
rule  is  challenged,  or  in  actions  bfltw^^^n  the  employer  and  Its  employee, 
but  I n  actions  bfltw^en  the  employer  and  a  third  person  a  different  questlor 
arises*  As  said  In  Hoffman  v*  0*»dar  Raolds  &  M.  C,  Ry>  Co..  157  Iowa 
655,  668J  "But  by  what  we  regard  as  thf»  decided  weight  of  authority, 
as  well  as  In  accordance  with  sound  reasoning,  It  has  b^'fln  held  that  in 
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casee  of  injury  to  pTsons  v^io  ar(»  not  charged  with  th«  Icnowledg© 
of  thfa-  coapany'e  rul-s,  and  who  ha.vf^  not  aotcfd  In  r«»liano«  thereoh, 
tl»«  rulfls  of  th<^  company  for  th»»  rfsgulation  of  th*  conduct  of  its 
<»mploy»5S  are  not  admissible  In  «vld(^no«  for  the  purpose  of  showing 
that  th*>  company  was  llablf  on  account  of  th»  violation  of  such  ruli»s 
as  eonatltutlng  neglig??nc«»»"  The  reason  for  ri-Jpctlng  the  rules  In 
actlone  by  a  third  person  la  that  th®  liability  for  negligence  l8 
fixed  by  the  law  and  not  by  the  rules^  The  employer  may  impose  a 
higher  standard  by  its  rules  than  is  imposed  by  the  law,  In  the 
expectation  that  its  employees  baj   thereby  be  led  to  the  exercise  of 
greater  care*  In  any  event  a  penalty  should  not  b«  Imposed  upon  the 
employer  where,  as  here,  if  plaintiff's  construction  and  application 
of  the  rule  is  correct,  the  defendant  reaulred  of  its  employees  greater 
care  and  watchfulness  for  the  safety  of  the  steel  company  employees 
than  was  required  by  law*.  To  the  same  effect  is  Streeter  v,  Humrlohouse. 
357  111*  234,  242-3,  Gart'*r  v.  Sioux  City  aervice  Qp^ .  160  Iowa  78, 
89-91,  and  Mclnerney  v»  Delaware  &  Hudson  0«nal  Go*«  151  N,  X*  411, 

The  Judgment  of  the  Superior  court  is  reversed, 
REVERSED  AMD  JUDaMSKT  HERE  FOR  DEPENDANT. 
MATGHETT,  J,  GON0UHS» 
O'CONNOR,  P,J»  SPEGIALLX  CONCURRIHGI 

I  agre«  with  the  result  but  not  in  all  that  is  said  la 
the  opinion* 
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Appellee 
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VILMGE  OF  ^.'yt3TGHtST>.:R,    a  l«nicipal 
corporation,   RKUBJSN  N.   NSLSOi^,  president    ^x^ 
of  the  Board  of  Trustees  of  said  Village 
of  Westchester,  JAiviES  J.   CROfLEX, 
RICHARD  B,   HCOOPPIN,   ARTHUR  &»   HINTSE, 
R.H.   ALUSOM*   JAMEQ  B.   MOGUM  and 
WILLIM  C.   RILEX,  Member b  of  the  Board 
of  Trustee fi  of   said  Village  of 
Westchester,     J,   A»   EOBEMIIffl»   Village 
Clerk  of  saifl  Village  of  Westchester,   and 
J,   0,   .ALLISON*   Village  Collector  and  village 
Treasurer  of  said  village  of  v/estchester, 

and 
0R«   ROBSRf  g,   MacBOILE,    SLOVEMS  NATIONAL 
BEMEFIT  SOCIfTX,   an  Illinois  corporation 
not  for  pecuniary  profit,   mm  BTB^SMMt, 
A»   i.  LERITZ,    PRKD  B.   HOLMES*   WiSf** SUBURB Ai^i 
CONSTBUOTIOM  GOIilPAUX,   an  Illinois  corporation, 
MARIE  LON<J,    GEOH&E  A.   ALLEM,    ARCHIBALD  WATSON, 
THOMAS  &,   RICHARDS,   MDSLINS  0.   TSNNIE, 
ALEXANDER  H,   PHILLIPS,   WILLIAM  J.   HANJSMAH, 
PRMK  A^    SO-HROBIDER,   WiAE  J,iaREK  B,SSECKlt;R, 
P,  J.   P.    SmU   F*   W.    OHLSiAKH*  FRMK  A. 
AHDSRSOH,   kmiEB  PICK,   JOSEPH  L.   RODEM, 
J.   M.   ®AIiLAaEE[R#   CECIL  E*   B^TZM,   OLGA 
JOa0M8Bw,   JAMES  DIVIS,   FRANCIS  J.   OTTO, 
a.   H.   PI3IBERT0N,   ARTHUR  H.    MUHGH,   MORRIS 
BATTAGLIA>   BAMEY  BEINJOLF®SON,A(BfES   SGKAEFTilR, 
JOm  B.AMBSR&*   LOUIS  M,   POTTS  and  MATT  Hii&HSS, 

Appellants. 
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m.  JUSTICE  NIEMEXSR  DELIVERED  THE  OPXHIom  qF  THE  COURT. 


Defendants,  the  Village  of  Westchester,  its  officers,  and 
53  other  individuals  and  corporations  (owners  of  special  assess- 
ment bonds  and  tax  anticipation  warrants  issued  by  the  village, 
and  of  real  property  in  the  vllla^)  who  were  permitted  to  inter- 
vene, appeal  from  four  Judgment  orders  entered  in  a  consolidated 
cause  that  peremptory  writs  of  mandamus  issue  forthwith,  directed 
to  the  village  and  its  officers,  ordering  and  commanding  them  to 
proceed  forthwith  to  prepare  and  adopt  an  ordinance  for  the  re- 
funding and  extension  of  the  time  of  payment  of  the  unpaid  install- 
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ments  of  village  of  Westchester  Special  Assessments  Nos.  10,  12, 
42  and  52,  and  directing  the  village  attorney  to  file  a  petition 
In  the  County  court  of  cook  ooi«ity  requesting  that  such  special 
asaesEjments  and  the  unpaid  installments  thereof  be  refunded  and 
extended  as  provided  in  section  86a  of  the  Local  Improvement  Act, 
This  appeal  and  the  appeal  in  Qhicage  Title  &  Trust  Co.,  et  al«i 
Appellees  v.  Village  of  ¥estoheater»  et  al.,  Appellantsi  (No,  42920, 
in  which  opinion  Is  filed  today)  involving  similar  questions  ©f  law, 
were  taken  to  the  supreme  court  and  there  consolidated  by  agreement 
of  the  parties  for  argument  and  opinion.  That  court  held  that  the 
constitutional  qstestions  raised  were  no  longer  debatable,  and 
transferred  the  cases  to  this  court  (382  111,  624),  saying  (p,633)j 
"By  the  circuit  court  «s  order  <ferde«ing  th^  village  to  pass  such  an 
ordinance  and  to  file  such  a  petition,  it  has  not  in  any  way  passed 
up©n  the  right  of  the  bondholders  to  have  the  bonds  refunded  and 
the  assessments  extended,  it  has  merely  ordered  the  village  and  its 
authorities  to  do  something  which  the  law  compelled  them  to  do, 
Thla  court  can  gee  that  some  questions  will  arise  as  to  the  propriety 
of  refunding  the  bonds  and  extending  the  assessraeats,  but  that  is  a 
matter  over  utolch  the  village  and  its  officials  have  nothing  to 
say,  since  the  act  required  them  to  perform  certain  acts  upon  being 
petitioned  by  75  per  cent  of  the  bondholders.  The  village  has,  in 
this  case,  atteaipted  to  substitute  Its  opinion  for  the  opinion  of 
the  county  court  and  hag  by  this  appeal  endeavored  to  have  this 
eourt  prejudge  the  case  for  the  county  court  and  to  take  away  from 
the  county  court  its  right  to  pass  upon  the  refunding  and  the 
extension  proceedlnf's, " 

The  only  question  left  for  our  consideration  Is  the  ruling  of 
the  trial  court  denying  defendants'  motion  to  have  certain  taxing 
bodies  and  districts,  which  had  levied  general  real  estate  taxes 
upon  all  or  part  of  the  taxable  property  in  the  village,  made 
parties  defendant  to  this  pi»oceedlng.  These  taxing  bodies  or  dia- 
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trlets  are  neltiier  necessary  nor  proper  parties.  Here  the  only 
relief  sought  Is  against  the  village  and  Its  officers  to  compel 
them  to  institute  prooeedinge  in  the  County  court  where  the  rights 
of  all  parties  affected  hy  the  refunding  and  extension  of  the 
assessments  will  be  determined.  Tnls  proceeding  cannot  affect  the 
rights  of  th©  taxing  hodios  and  districts  which  defendants  would 
make  additional  parties  defendant.  Th&ir  situation  is  not  unlike 
that  of  property  owners  when  a  writ  of  niandamue  is  sought  against 
taaclng  bodies  to  compel  the  assessment  of  their  property,  in 
People  V.  webbj  £56  111.  364,  an  action  of  mundajaus  to  compel  the 
Board  of  Review  to  list  for  taxation  certain  omitted  personal 
property,  the  court  said  (377-378):   »We  are  of  the  opinion  t'nat 
the  property  ©wner-s  are  not  necessary  or  proper  parties  to  this 
mandamus  proceeding.  The  mandamus,  if  awarded,  will  not  conclude 
the  IJroperty  owners  upon  any  question  affecting  their  rights. 
They  will  have  an  opporttoity  to  appear  before  the  board  of  review 
wh«n  notified  and  show  any  cause  they  may  have  why  the  alleged 
omitted  property  shoxild  not  be  assessed  to  tixera.  They  have  no 
interest,  other  than  their  general  interest  as  citizens  and  tax- 
pay^?  rs,  in  this  proceeding. «  See  also  people  v.  Board  of  Appeals, 
367  111.  559,  569-570. 

The  motion  of  appellee  to  dismiss  the  appeal,  whl{*i  was 
reserved  to  final  hearing,  is  denied.  The  orders  appealed  from  are 
affizvied. 

ORDERS  ABTIRMED. 
O'cenaor  p,  j,,  and  Matchett,  j,,  concur. 
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num  OF  WESTSKpfKR,  al^mioipal 
eors>ratlon,  RS^OTf  M*  MSLSOt■^x 
ppeirlent  of  pM  BoujNL  «f  Trust<5&». 
of  kid  vl]yis€ge  of  Westchester  at  ^•>-^, 
andl  "'■'«* 

,j)R,bB;mi!  1,    MaOBoyle,    SLOVSMS  NATIOHAL    ) 
[IDf  aOOIETXt  an  Illinois  corporation    ) 
notbx*  peouaiary  profit,  et  al«,  ) 
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\m*   JU8TI01J  MISMEX  R  DSHJIWJiSD  THS  ^ISIOK  OF  THE  COURT. 


JMf endantsi  Ao  ar©  the  tgania  as  tHei  defendants  in  gardini 
Appejee     v»   yilla^ye  of  W®8toh06tegt   et  aX^t  APpellantS|  Mo.   42919 
In  -ssfeh  opinion  is  tiled  todarf,  Wss.  appeal  from  a  JMgfflent  order 
direAjng  tbiit  a  peremptory  writ  of  mandssMg  issue,  directed  to  the 
▼ill 4  and  its  officers,  eoisianding  them  to  take  appropi*ate  etepg 
for  \y  r©f\inding  and  esrfcension  of  the  unpaid  installments  of 
Weeti^ter  Speeial  Asseesmente  Hos«  IS,  23  and  38,  as  provided 
undeieetion  S6a  of  the  I,ooal  Iraprovement  Aet,     The  questions 
involid  are  identical  with  those  involved  in  the  former  o&se. 
Appea  in  the  two  cases  «ere  taken  to  the  Sv^reme  court  and  by  it 
transW^d  to  this  oourt.    (383  ill.   624.}  Deeieion  herein  la 
eontr^ed  hy  the  opinion  to  Mo.  42919. 

phe  Jud^ent  of  the  Circuit  court  is  afflnaed* 

AFFIRMED. 


0*Conri,  |>,  j.^  and  j^tohett,  j.,   concur. 
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